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- The states comprised in this TV. Vor. are, 


ALABAMA, Commencing at page 566} Maryann, ; ; . , 898 
Missouri, ; : ‘ ‘ 598 | Marne, ‘ ‘ ; , ; 976 
Mississiprl, . , ‘ , 654 | Detaware, ‘ : . - 1022 
LOUISIANA, ‘ : ‘ , 674 | Kentucky, ; , ° - 1098 
TENNESSEE, . . . 742 | New-JeRsEy, . . ; - 1152 
Sevurn Carona, . : : 822 | After which follows, 





A General Appendix. 












DISTRICT OF NEW JER 
growers BEIT REMEM® 


LIT : 
hat on the fourth day of December, 
$ SEAL. § in the forty-seventiMy ependence of the United States 
§ of America Anno Vitt1am Grirritu of the said 


Scrrraro district, hath deposite is Office the title ofa book the right 


whereof he claims as author, in the words following, to wit : 






« Annual Law Register of the United States. By William Griffith, Counsellor 
at Law. Vol. IV.” 


In conformity to an act of the Congress of the United States, entitled ‘ An act 
for the encouragement of learning, by securing the copies of maps, charts, and 
books, to the authors and proprietors of such copies during the times therein men- 
tioned.” And also to the act, entitled “ An act supplementary to an act entitled 
‘An act for the encouragement of learning, by securing the copies of maps, charts, 
and books, to the authors and proprietors of such copies during the times therein 
mentioned,’ and extending the benefits thereof to the arts of designing, engraving 


and etching historical and other prints.” 
WILLIAM PENNINGTON, 


Clerk of the District of New-Jersey 





D. Allinson, Printer 
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STATE LAW, AND REGULATIONS. 


(1821, 2.} 








No. I. STATE OFFICERS. 


1. Who is Governor of your state 
&e.? 
A. Israel Pickens; resides in Green 
Co. and entered upon the duties of 
his office in November 1821 ; is elect- 
ed by the people for the term of two 
years, from his installation; the chief 
magistrate is styled «* The Governor 
of the State of Alabama,” and has 
no other title; his salary is $2000, 
per annum. 

2. Secretary of state &c. ? 
A. James I. Pleasants; resides at 
Cahawba; is elected by joint vote 
of both houses of the legislature for 
the term of two years ; his salary is 
$1000 per annum with some perqui- 
sites of oflice. Mr. Pleasants was 
elected in November 1821. 

3. Chief justice of the su- 
preme court of law, &c. ? 
A. Clement C. Clay; resides in the 
county of Madison ; elected by joint 
vote of both Houses of the General 








Assembly; his term of office ex- | 


pires in 18253 salary $1750. (1) 


(1) The Supreme court is the court of ap- 
peals and errors in the last resort, both in 
law and equity. The chief justice, is ap- 
pointed by the members of the court, which 
is composed of the judges of the several cir- 
cuit courts, who are all elected by joint vote 


of both houses of the general assembly. The 
present judges hold until 1825, after which 
the judges to be chosen, are to hold their of- 
fices during good behayiour. 


4d. Clerk of the superior or 
supreme court, &c. ? 
A. Jesse Beene ; resides at Cahawba; 
is appointed by the court; and holds 
his office for the term of 4 years. 


5. Attorney General: &c. ? 
A. Henry Hitchcock; resides at Ca- 
hawba; is elected by joint vote of 
both Houses of the General Assem- 
bly ; holds his office for the term of 
four years; the present Attorney 
General was elected in December 
1819. 


6. When, and where, is the annu- 
al meeting of the legislature ? 
4. Cahawba is the seat of Govern- 
ment. The General Assembly meets 
at that place, annually on the third 
Monday in November. 
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7. Who is District judge, &c. 2 
4. Charles Tait; resides at Clai- 
‘borne. 

8. 
&c. ? 

A. Robert Carr Lane ; resides at Mo- 
bile. 

9, —— District Attorney, &c. ? 
4. William Crawford; resides at 
St. Stephens. 

10. Marshal, &c. ? 

4. Taliafero Livingston; resides at 
Mobile. : 
11. What Justice of the 5. court 


Clerk ofthe District court 
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of the U.S. holds the circuit in your 
state, &c. 2 

A. There is no circuit court of the 
United States held in this state; the 
powers of that court are vested in 
the district court, and appeals are 
taken from the district court imme- 
diately to the supreme court of the 
United States. 

12. At what times and places, are 
District courts ofthe U.S. held, &c.? 
4. At Mobile, on the first Mondays 
in January and June; at Cahawba, 
on the first Mondays in April and No- 
vember annually. 

13. Circuit courts &c, 2 
4. No circuit courts are holden in 
this state. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. ? 


4. A compilation of the statute lawsof 


the Mississippi Territory was made 
in the year 1816, which embraces 
the acts of that year and includes 
all the acts then in force from the 
formation of the Territory; it is in 
one volume; quoted by the name of 
the ** digest.” 

15. Can the publick laws in pam- 
phlets, be procured, &c ? 
4. The public laws contained in 
pamphlets, cannot be procured, ex- 
cept the acts of 1819—20 and 21, un- 
less from individuals who have them 
not for sale, the acts of the three last 
years may be had in the principal 
towns. 

16. Is there any Digest of the state 
Jaws &c 2 
4. There is no digest except the one 
referred to in No. 14, that is by Ed- 
ward Turner Esq. of Natchez. 

Harry Toulmin Esq. was appoint- 
ed by the Legislature of 1821, to 
compile all the statute lawsin force in 
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this state, and arrange them under 
proper heads, making a distinct head 
for each particular subject; this is 
to be reported in manuscript to the 
legislature which will meet in No- 
vember 1822, to be then examined. 

17. Are there any Reports of cases 
in your state courts, &c. ? 

18. Is there any Digest of cases in 

your state courts, &c. ? 
A, There are no reports of cases in 
courts of this state published, and I 
do not know of any in preparation ; 
the decisions of the supreme court 
are made in writing and deposited 
with the clerk; neither are there 
any digests of cases published. 

19. Are there any Treatises on 
the law, in your state &c. ? 

4. There are no treatises on the law 
or practice of the law, in this state. 

20. Foreign law books repub- 
lished in your state, &c. ? 

4. No foreign law books have ever 
been republished here. 

21. Reports of Cases in the 
district or circuit courts of the U. S. 
in your state, &c. ? 

22. [s there any Digest of cases 

in those courts, &c. ? 
A. There are no reports of cases in 
the district court of the United States 
for the district of Alabama; neither 
are there any digests of cases de- 
cided. 

23. Have any books been compo- 
sed, in your State, &c. ? 

4. The * Alabama Justice of the 
Peace, containing all the duties, 
powers and authorities of that office 
as regulated by the laws now in force 
in this state; to which is added a great 
variety of warrants, recognixances, 
bonds, deeds of bargain and sale, lease 
and release, of trust, mortgages, bills 
of sale, contracts and other precedents, 
interspersed under their several heads, 
together with the Constitution of the 
State;”? 1 vol. 500 p. By Henry Hitch- 
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cock Esq. Attorney General of the 
State. Printed 1822. 


ATTORNIES— COUNSELLORS. 


24, Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. ? 

A. There is no distinction in the pro- 
fession of attorney and counsellor. 

25. By whom are attornies or 

counsellors admitted, &c. ? 
A. There are two modes of admis- 
sion to practise law in this state ; one 
is, on an examination before the su- 
preme court, in open court, in which 
case admission is granted to practise 
in all the courts of the state; the 
other is, on an examination by any 
two judges of the circuit court; in 
which case, admission is granted to 
practise in the circuit and all inferior 
courts; no registry of names is kept 
except in the supreme court, and no 
previous term of study is required 
before a person can apply for exa- 
mination. 

26. On what conditions, &c. from 
other states, &c. 2 
A. The same conditions are required 
of attornies and counsellors coming 
from other states, that are required 
of applicants who have never been 
admitted. | 


COURTS. 


27. What are the names of the se- 

veral courts in your state, &c. ? 
4. The names of the several courts 
are, 1. ** Justices Courts,”’ 2. ** County 
Courts,” 3. ** Circuit Courts,”’ 4. ** the 
Supreme Court.”’ 

28. Their style, &c.? 
4. Persons who hold offices in those 
courts are styled judges, and justices 
indiscriminately, except justices of 
the peace, 
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29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 
4. Justices of the peace, have juris- 
diction throughout their counties ; 
judges of the county courts, the 
same; judges of the circuit courts, 
throughout their circuits, which con- 
sist of not less than three, nor more 
than six counties each: there are six 
circuits in this state, and one judge 
residing in each: there is but one 
judge of the county court in each 
county. 

30. Which have original jurisdic- 
tion, &c. ? 

[. ** Justices of the Peuace.”’ 

They have jurisdiction exclusive- 
ly, of all sums under $50 on demands 
not sounding in damages merely ; 





they have also jurisdiction for the 
recovery of many petty fines for mis- 
demeanors. 

Il. ‘The * Cownty Courts.” 

These are courts of * ordinary,” 
and have the granting of letters tes- 
tamentary, of administration, and 
of guardianship, and have all the 
powers necessary for the settlement 
of estates; they have also original 
jurisdiction concurrent with the cir- 
cuit court of all actions of debt and 
assumpsit, over $50. 

The judge of the county court has, 
together with 4 commissioners elect- 
ed annually by the people, the power 
of assessing county taxes, laying off 
roads, appointing overseers of roads 
and of the poor, and generally all 
powers usual and necessary for coun- 
ty police. 

Itl. The * Circuit Courts.” 

They have original jurisdiction 
in civil causes, of all actions of tres- 
pass and cases sounding in damages 
‘merely: also, in all controversies 
_ where the amount is over $503 they 


' 
} 





cases exclusively of all other courts, 
-except for some petty misdemeanors 


| have also criminal jurisdiction in all 











and excepting the county court for 
Mobile county ; this particular court 
has criminal jurisdiction in all cases 
of assault and battery, affrays, and 
grand and petit larceny, with the 
right of appeal in the accused, to the 
circuit court of the county : 
he circuit courts have also, ori- 
ginal chancery jurisdiction. 
IV. The * Supreme Court.” 

This court has appellate jurisdic- 
tion only, which is coextensive with 
the state, under such restrictions and 
regulations as are by law prescrib- 
ed; and by the constitution, the su- 
preme court has the power of issu- 
ing writs of injunction, mandamus, 
quo warranto, habeas corpus, and 
such other remedial and original 
writs as may be necessary to give to 
it a general superintendence and con- 
trol of inferior jurisdictions. 

31. partly original,and part- 
ly appellant &c. ? 
A. Appeals lie in all cases from the 
decisions of justices of the peace, to 
the circuit courts, and the causes are 
there tried de novo, according to jus- 
tice and equity, without regard to 
any defects in the proceedings be- 
fore the magistrates; if the demand 
is under $20 it is tried by the court ; 
if over that sum, an issue is made 
up and submitted to a jury. 
Appeals also lic from the county 
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courts to the circuit courts, and from 
the circuit to the supreme court. 

$2. appellant jurisdiction on- 
ly, &c. ? 
A. See Nos. 30. 31. 

33. Which are courts of equity, 
and which of law, &c. 2 
4. The supreme and circuit courts, 
are courts both of law and equity ; 
and the proceedings in chancery are 
by bill and subpeena, as in the english 
chancery. 

34. What methods are used to 
carry up judgments &c. ? 
4. Writs of error, which may be 
taken within three years after judg- 
ment; appeal, which must be taken 
during the term the judgment is ren- 
dered, or within five days if from 
the decision of aJustice of the Peace ; 
and by certiorari. If bond is given, 
the writ of error operates as a super- 
sedeas; an appeal cannot be taken 
without giving bond; the law is ge- 
neral, but the supreme court has de- 
cided, that it does not extend to exe- 
cutors and administrators. 





MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
A. William B. Allen, at Cahawba. 

36. Whois the principal Bookseller 
at the seat of Government 2 





A. Ginn and Curtis. 
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“STATE LAW, AND REGULATIONS. 


T Ure er oa % r ’ aa A o P . 
No. 11. CONVEYANCE BY DEED, &c. the grantor, or proved by the witness 


1, What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale? 

4. It is that of bargain and sale. 

2. Does the legal possession pass 

without livery, &c. ? 
JA. By statute, livery of seizin is not 
necessary, thelegal possession passes 
to the grantee, when the deed is sign- 
ei, sealed and delivered. 

3. In the creation of estates in fee, 

or fee tail, are technical words ne- 
cessary, &c. ? 
A. By statute, “ every estate in land, 
granted, conveyed or devised, al- 
though words heretofore necessary 
to transfer an estate of inheritance 
be not added, shall be deemed a fee 
simple, if a less estate be not limited 
by express words.” 

4. Is the construction of common 


assurances, governed by the rules of 


common law ; or by the intent, &c. ? 
4. By the common law. 

5. Are attesting witnesses Ac. re- 
quired to conveyances ? 
A. They are not required by statute ; 
it is usual however to have two wit- 
nesses. 

6. Must the deed be sealed 2 
4. The deed must be sealed. 

7. Isa seroll sufficient ? 


4. We have no statute or decision of 


the supreme court which has settled 
the question, what is necessary to 
constitute a seal? A scroll is often- 
er used than any adhesive substance. 

8. Are the common law requisites 


‘for the perfection of Deeds &c. alter- 


ed in any particulars, in your state ? 
4. ‘There are no essential altera- 
tions, except such as are noticed un- 
der this head. 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 











ses, and be recorded 2 

1. By a special act, deeds as be- 
tween the parties and their heirs shall 
be valid and operative, although they 
may not be acknowledged, proved 
and recorded. 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer 2? 
1. As against subsequent bona fide 
purchasers or mortgagees for a valu- 
able consideration not having notice 
thereof, deeds of land shall be void 
and of no effect unless they be lodged 
with the elerk of the county court of 
the county where the land lies, with- 
in three calendar months, after the 
signing, sealing and delivery of the 
deed, for the purpose of being re- 
corded. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. 2 
A. A feme covert over the age of 
twenty one years, but not under, 
may convey or mortgage land or 
freehold estate held in her own right, 
and her dower im her husband’s es- 
tate, so as to bar herself and her 
heirs. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

13. Is a private examination of the 
feme necessary, &c. ? 

4. It is done by joining with the 
husband usually, and is necessary 
where the fee is in the wifes; but a 
relinquishment of dower may be 
made by the wife at the bottom, or 
on the back of her husband’s deed; 
but, in either case, she must be exa- 
mined privately and apart from her 
husband by the magistrate, and she 
must declare the act to be freely and 
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voluntarily dowe, without any fear 
threats er compulsion of her husband. 

14. What officers may take this 
examination, &c. 2 
A. Any judge of the circuit court of 
the state; or justice of the county 
court; any clerk of the circuit or cown- 
ty court, within his county ; or two 
justices of the peace; if the party re- 
side in the state : 

If out of the state, but in one of 
the other states or territories of the 
union, before any judge of the su- 
preme or district court of the United 
States; or before any judge or jus- 
tice of any court; or notary public; 
of the state or territory where the 
maker of the deed may be: 

If in any foreign kingdom, then 
before any court of law, or mayor, 
or chief magistrate of any city, bo- 
rough or corporation therein; certi- 
fied in the manner such acts are usu- 
ally done by them. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
A. See post No. 19. 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. See Nos. 12 and 13. We have no 
statute relative to the sale of the 
husband’s land for the debt of the 
wife before marriage, and the law is 
the same where the conveyance is 


_ made by non residents. 


17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

1. See VIII. post ; and Nos. 119, 120. 
Uses. 

18. What Officers in your State 

are authorized, to take acknowledg- 


ments and proofs of deeds and mort- 
Sages ? 
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A. See No. 14. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses 2 
A. * The State of Alabama. 

—- ~ County. ‘ - 

Personally appeared before me (or us 
as the case may be, inserting the 
name or names of the person, or per- 
sons taking the acknowledgment and 
the office he or they hold) the above 
(or within) named » who 
acknowledged, that he signed sealed 
and delivered the foregoing (or with- 
in) deed on the day therein mentioned 
to the aforesaid . Given 
under my hand and seal (or under 
our hands and seals as the case may 
be) this day of ° 

Officers name [LS}’ 

The acknowledgment of the wife 
may be added to the form of the ac- 
knowledgment of the husband in 
these words: ** 4nd at the same time 
personally appeared the above (or 
within) named wife of the 
said who being by me (or 
us) examined privately and apari 
from her said husband acknowledged, 
that she signed, sealed and delivered 
the said deed, freely and without any 
fear, threats or compulsion of her said 
husband.” 

And in case of probate by a sub- 
scribing witness, thus; (as above to 
the end of the description of the 
Judge or Justice) ** the above (or 
within) swamed one of the 
subscribing witnesses to the foregoing 
deed, who being first duly sworn de- 
poseth and saith, that he saw the above 
(or within) named whose 
name is subscribed thereto, sign seal 



































and deliver the same to the said : 
that he this deponent subscribed his 
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name as a wriness thercto in the pre- 
sence of ihe said ,and that 
he suw the other subscribing witness 
(or witnesses, naming them as the 
case may be) sign the same, in the 
presence of the same and in the pre- 
sence of each other, on the day and 
year therein named. Given yc. as 
above. ' 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

A. He need not. 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
A. It must be under the hand and seal 
of the ollicer. 

23. If a quaker is witness, what is 
the form of aiiirmation by your law? 
4. Quakers or persons conscienti- 
ously scrupulous of taking an oath, 
may ailirm; but we have no form 
prescribed by law; *“* who being 
conscientiously scrupulous of taking 
an oath and duly affirmed did declare 
and say that gc.” would be proper 
in such Case. 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 








&c. may take the acknowledgment of 


the grantor, or deposition of the wit- 
ness, to the execution ? 
A. See No. 14. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. ‘The signature of the officer to the 
certificate of acknowledgment, is suf- 
ficient to authorize the recording of- 
ficer to receive and record the deed. 

We have also a statute authorizing 
it to be read on trial: I have known 
of but one instance, where the ques- 
tion has been made, in the circuit 
court, whether there should be an 
authentication from some authority 


in the state, “ that the person holds 
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the office he assumes,” in that in- 
stance the judge decided, that the 
seal of the notary before whom the 
acknowledgment was made, was suf- 
ficient to authorize the party to read 
his deed to the jury, without any 
other evidence; this deed was ac- 
knowledged out of the state. 

26. If grantors or witnesses are 

dead, removed fiom the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 
A. The same as at common law, where 
the deed is to be read on trial; if it 
has not been acknowledged or pro- 
ved by the witnesses, and they be 
dead or cannot be obtained, proof of 
the hand writing of the witness or 
witnesses may be made; if that can- 
not be done, proof of the hand wri- 
ting of the grantor may b- made, 
which shall be certified by the officer 
taking the proof. 


27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. See No. 14. 


28. Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
A. They are; (see No. 25 :) Copies of 
the record are exemplified by the 
clerk of the county court, where they 
are recorded ; but they are not evi- 
dence on trial, unless the non pro- 
duction of the original is satisfacto- 
rily accounted for. 

29. In what order, do mortgages 
take preference of each other ? 

A. There is no difference between 
mortgage and other deeds in this re- 
spect. (See No. 10.) 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
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gage gains no priority by first re- 
gistering ? 
A Three months. 

51. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c ? 

A. The same. ) 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
wed, &c. ? 

A. Nothing. 


No. 111. JUDGMENT, (EXECUTION) 
&C. 


33. Do judgments bind real pro- 

perty. and may it be sold on execu- 
tion In your state ? 
A. ‘They do; and lands may be sold 
on execution in this state, provided 
the defendant has a legal title to the 
land. 

The equitable title or claim to real 
estate is made liable to the payment 
of debts by suit in chancery, and 
wiien a bill is filed for that purpose 
all persons in interest must be made 
parties. 

34. From what time is a judgment 
(or decree in equity,) a lien on real 


- estate, against alienation of the debt- 


or. &c. 2 
1. By its relation to the term at 
which the judgment was rendered. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

4. By priority of judgment. 

36. Does a judgment bind, after 
acquired land ? 
4. It does. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference 2 
4. Chattels are not bound until the 
delivery of the execution to the sher- 
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iff; and the first delivered shall be 
first satisfied. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. He may make a bona fide sale. 

39. Is a prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. The law is general and declares 
that lands, tenements and heredita- 
ments shall be subject to the pay- 
ment of all judgments, or decrees of 
any court of record. I know of no 
decision as to the effect which an af- 
ter judgment in the circuit court, 
might have upon a judgment of a 
county court of a different county. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county 2 
A. Judgments in the supreme and 
circuit courts, would no doubt bind 
the lands in every county from their 
rendition ; how far as to the ceunty 
court, is answered as full as I can 
answer it, in the last answer above. 

41. Can execution be taken out at 

once, in every county, &c. ? 
4. Executions issue from the court 
which renders the judgment ; except 
the supreme court. Certificates are 
sent from the supreme court to the 
court from whence the record came ; 
and execution issues from that court. 
Executions may issue from all 
courts of record to any county in the 
state ; and the plaintiff may have a 
second execution if he wishes, al- 
though the first be not returned, by 
paying the clerk his fees. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 

A. Executions issue immediately af- 
ter court, and run against the goods 
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and chattels, lands and tenements 
of the defendant and when levied 
upon real estate, thirty days notice 
of the time of sale must be given by 
the sheriff; and the sale must be 
made atthe court house of the coun- 
ty where the land lies ; no appraise- 
ment is made, the land is sold for 
cash, and the sheriff makes a title 
conveying all the right of the defend- 
ant. 

43. Insuch case, isa Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: Iffraud or irregularity, 
is there any summary redress ? 
A. The deed of the officer is to be 
acknowledged as in other cases, and 
does not require any sanction by the 
court. ‘There is no summary mode 
to redress fraud or irregularity by 
statute. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

A. There are no regulations of this 
kind. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
4. Writs of fieri facias, elegit and 
capias ad stisfaciendum, are the 
writs of execution which are in use 
in this state. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

A. We have a law (passed in June 
1821,) applicable to the northern 
counties of the state requiring an en- 
dorsement on the execution by the 
plaintiff, that he is willing to take 
the bills of certain banks &c. This 
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therefore unnecessary to be particu- 
lar as to it; we have no other laws 
affecting the creditors right. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

Jl. Answered above. 

48. May the debtor redeem land 
sold on execution, &c. ? 
4. He cannot. 

49. May judgments on warrant 
of attorney, be entered in vacation? 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

51. In such case, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

4. The practice of entering up judg- 
ments by warrant of attorney, is not. 
used in this state. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. We have no statute on the subject, 
and Iknow of no decision by any of 
our courts in relation to it. I think 
it would not revert. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

4. A ca. sa. is allowed in the first 
instance if the pltf. desireit. Bail is 
discharged at any time before final 
judgment against him upon scire 
facias, by surrendering the principal 
to the court; and the bail may take 
the principal at any time before judg- 
ment and surrender him to the sheriff. 

54. May tic debtor be imprisoned 
for any suin; are none exempted, &c.? 
1. He may, and there are no excep- 
tions as to persons. 

55. Is the Ca. Sa. regulated by 
the common law, &c. ? 

4. It is, generally. 





56. Are any kinds of personal es+ 
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4. The following articles are ex- 
empt from execution, to wit; One 
bed and furniture ; one cow and calf; 
the necessary wearing apparel; 
three spinning wheels; one loom; 
six plates ; six knives and forks ; six 
spoons; one axe and one hoe; and 
also one fourth part of the provisions 
in possession of the family. 


No. Iv. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 
4A. We have one, by which any per- 
gon who is taken on mesne process 
or charged in execution may be dis- 
charged from imprisonment, upon 
delivering up his property for the 
benefit of his creditors, and not 
be subject to future arrest for any 
debt due at the time of his discharge; 
none are excepted from the benefit 
of this law. 

58. What time isrequired to effect 

a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 
A. At least ten days notice must be 
given to the creditors if they reside 
in the state; if out, twenty days by 
advertising in some newspaper, on 
which the court shall direct; the 
claim of the debtor for his discharge 
is decided by the court, which is ei- 
ther the county court or two justices 
of the peace. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
4. He may apply at any time after 
he is arrested, whether on mesne or 
other process. 

60. Is there any thing peculiar in 
your insolvent law 2 
4. No person shall have the liberty 
of the prison bounds, who neglects 
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for sixty days after his arrest to take 
the benefit of the act. The property 
delivered up is to be sold for the ben- 
efit of all creditors. 


No. v. wits, &c. 


61. Are lands and freehold inter- 

ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 
4. They are; except, that posthu- 
mous children, when there is no 
provision for them made in the will, 
shall have the same share of the es- 
tate, that they would have had, if the 
father had died intestate. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4. Every person of the age of twenty 
one years, of sound mind, may dis- 
pose of lands by last will and testa- 
ment in writing, provided it be signed 
by the testator or testatrix, or by 
some person in his or her presence 
and by his or her direction and at- 
tested by three or more respectable 
witnesses, subscribing their names 
thereto, in the presence of the devi- 
sor; saving however the widow’s 
dower. 

65. What formalities are required, 
in the revocation of wills of land ? 
A. * No willin writing, or bequest 
therein of goods or chattels, shall be 
revoked by any subsequent will, co- 
dicil, or declaration, unless the 
same be in writing: Provided al- 
ways, that any soldier in actual mil- 
itary service, or mariner or sea- 
men, being at sea may dispose of, and 
bequeath his goods and chattels, as 
he could have done before the pas- 
sing of this act; any thing herein 
contained to the contrary notwith- 
standing.” 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 
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jury to have such weight as they may 
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A. The 5th sect. of that statute is 
similar to ours ; the words * respect- 
able witnesses” are used in our stat- 
ute instead of * credible,’ as in the 
english statute. 

The 6th sect. is not enacted, except 
as above. Vo. 63. (1) 

65. Before what court, or officer, 

are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 
A. Before the judge of the county 
court; and “where any person may 
have died, having no known place 
of residence within any county of 
this state, his or her will may be pro- 
ved and letters testamentary, or of 
administration thereon granted, in 
the county where the lands devised or 
any part thereof lie: or the will may 
be proved, and letters testamentary 
granted, or administration may be 
granted in @ny county where the 
goods and chattels, and debtors, 
(2) or any part thereof of such testa- 
tor or intestate may be.” 

‘“‘ Within five years from the 
time of the first probate of any 
will, any person interested in such 
will, may by bill in chancery contest 
the validity of the same; and the 
court of chancery may thereupon di- 
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conclusive and binding on all par- 
ties concerned, saving however te 
infants and femes coverts, persons 
non compos mentis, or absent from 
the state; the like period of five 
years, from and after the removal 
of their respective disabilities. 

An appeal or writ of error may be 
taken from the decision of the Judge 
of the county court, to the circuit 
or supreme court. 

66. Is theexecution proved by the 
witnesses, or oath of the executors. 
or both, in the first instance ? 

4. By the witnesses ; it is however 
governed by the rules of the com- 
mon law. 

67. In what office is the will and 








pies evidence 2 

4. In the office of the clerk of the 
county court; oflice copies are evi- 
dence. 

68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

A. We have no statute on the sub- 
ject of wills of chattels; they de- 
pend as to all their requisites, upon 





rect an issue or issues in fact, to be 
tried by a jury as in other cases ; 
and in all such trials, the certificate 
of the oath of the witnesses, at the 
time of taking the original probate, 
shall be admitted as evidence to the 


think it deserves ; but after the expi- 
ration of the said five years, the ori- 
ginal probate of any will shall be 


(1) The 6t sect. of the stat. of frauds 29. 
Car. ii. prescribes the manner of revoking 
wills of land, Ed, 

2) So in MS. probably “debts.” Ed. i 





the principles of the common law. As 
to their revocation &c. See above 
No. 63. 

Nuncupative wills may be estab- 
lished, where the value bequeathed 
does not exceed $100 ; but they must 
be reduced to writing within six days 
after spoken, and cannot be proved 
until fourteen days after the death of 
the testator, nor after six months 
from the time they were spoken. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 
4, They may; where the testator or 
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intestate had no known place of resi- 
dence in this state, at the time of his 
death, and no representative has 
been appointed in this state ; but be- 
fore rendition of judgment, he must 
produce to the court, his letters testa- 
mentary or of administration, au- 
thenticated according to the laws of 
the United States, (1) and a certifi- 
cate of some clerk of a county court 
in this state, that the letters have 
been ‘recorded in his office, before 
he is entitled to the money on the 
judgment; he must also give bond 
payable to the Judge of the court 
where the judgment is rendered, for 
the faithful administration of the mo- 
ney recived. 

71. If not, what is to be done to 
enable them to sue ? 

A. Answered above. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 

73. How are foreign wills and 
testaments proved in your state, &c? 
4. They must be proved; but, au- 
thenticated copies of wills, proved 
according to the laws of any of the 
United States, or of any country out 
of the limits of the United States, 
and touching or concerning estates 
within this state, may be offered for 
and admitted to probate in the said 
courts ; but such will shall be liable 
to be contested and controverted in 
the same manner as the original 
might have been. 


No. vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 


(1) 2 vol. 102, 3 vol, 621, acts of cong. 
Bioren’s edit. 
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76. How, in respect of the half 
blood : does the common law govern? 
77. Does the common law prevail 
on descents, in any cases, and what ? 
78. Is there any thing peculiar in 
your law of descents ? 
A. Descents are regulated by stat- 
ute, as follows. 

I. « When any person dies seized 
of any estate of inheritance in lands, 
tenements, or hereditaments, not de- 
vised, the same descends to his or her 
children and their descendants, in 
equal parts ; the descendants of the 
deceased child or grand child to take 
the share of their deceased parent, in 
equal parts among them. 

Il. «And when there are no chil- 
dren of the intestate, nor descend- 
ants of such children, then to the bro- 
thers and sisters of the intestate, and 
their descendants, in equal parts; 
tie descendants of a brother or sis- 
ter of the intestate to have in equal 
parts among them their deceased pa- 
rent’s share. 

IIl. “And where there are no chil- 
dren or descendants of them, or any 
of them, (2) then to the father, if he 
be living; if not, to the mother of the 
intestate. 

IV. “And if there be no children of 
the intestate, or descendants of such 
children, and no brothers or sisters, 
or descendants of them, nor father 
nor mother, then the estate descends 
inequal parts to the neat of kin to 
the intestate, in equal degree, com- 
puting by the rules of the civil law. 

“No representation to be among col- 
laterals, except with the descendants 
of the brothers and sisters of the in- 
testate ; andin no case a distinction 
between kindred of the whole and 


(2) I should suppose the words * and no 
brothers or sisters or descendants of them” are 
omitted here; the MS, is however as stated 
in the text. Ed, 
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half blood, except the kindred of the 
whole blood in equal degree, are to 
be preferred to the kindred of the 
half blood in the same degree; sav- 
ing to the widow of the intestate, in 
all cases, her dower. 

“And where there are no children 
ofthe intestate, nor descendants of 
them, the widow to have as her dow- 
er, one half of such estate of her de- 
ceased husband.” 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car. 
ji. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

4. By statute, when any person 
dies, possessed of goods and chattels, 
or personal estate not bequeathed, 
the same descends to and is to be dis- 
tributed among his or her heirs, in 
the same way and manner that real 
estates, not devised, descend by the 
act: Provided, that the personal es- 
tate of any person, deceased, wheth- 
er testate or intestate, is to stand 
chargeable with the payment of all 
the just debts and funeral expenses of 
the deceased, and the charges of set- 
tling the estate; after the payment 
of which the surplusage, in case of 
intestacy, is to be decreed by the or- 
phan’s court, one third to the widow 
of the deceased person, unless the in- 
testate died without children, or de- 
scendants of them; in which case 
she is to have decreed to her one 
half forever: and the lands, tene- 
ments, and hereditaments of the tes- 
tator, or intestate, to be chargeable 
with all the debts of the deceased, 
contracted after the passing of the 
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act, over and above what the per- 
sonal estate is sufficient to pay; sav- 
ing to the widow her dower, in al} 
cases. 

The statute laws of England, have 
never been adopted as such in any 
respect in this state; but are ex- 
pressly declared, not to be in force. 


No. VIII. ENTAILS, DOWER, CUR- 
TEsy, &c. 


82. May entails be created, as 
under the Stat. de donis—and with the 
same incidents, in respect of being 
barred ; dower ; curtesy ; waste &c ? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied dc ? 

84. How barred by the tenant? 

A. Entails are converted into estates 
in fee simple, except that a person 
may make a conveyance or devise 
of lands to a succession of donees, 
then living, and the heir or heirs of 
the body of the remainder-man, and 
in default thereof, to the right heirs 
of the donor in fee simple. 

85. Is the widow entitled to dow- 

er; and the husband to curtesy ; as 
by the common law ? 
A. Dower is regulated by provisions 
similar to the common law, except 
that the court are bound to include 
in the widow’s third, the dwelling 
house and its appurtenances, in which 
her husband generally lived; unless 
it be to the manifest injustice of the 
children, in which case the court 
may give her only such part as shall 
be reasonable and just. (See Nos. 
119, 120.) 

Curtesy is regulated by the com- 
mon law. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 
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87. What savings kc ? 

88. Is there a saving in favour of 
foreigners or citizens of other states? 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state? 

90. Is there any thing peculiar in 
your. state on this head? 

91. What length of time bars re- 
covery &c. in personal actions ? 

92. What savings ? 

93. Are there any in favour of ci- 

tizens of other states, or foreign- 
ers ? | 
I. As to real estate. 
A. 1. No entry to be made into lands 
but within 20 years after such right 
or title accrued, and the person is 
barred from any entry afterwards. 

2. Real, possessory, ancestral, 
mixed or other action for lands to be 
commenced within 30 years next af- 
ter the right or title thereto or cause 
of action accrued, and not after. 

There is a proviso, that the time 
during which the person who has 
such right of entry or of action, 
shall have been under 21 years of 
age, feme covert or insane, shall not 
be computed part of the said limited 
period. 

3, Actions on claims by virtue of 
any title which has not been confirm- 
ed by either of the boards of com- 
missioners of the U. States for ad- 
justing land claims &c. and not re- 
cognized or confirmed by any act of 
congress, are barred after 3 years 
from the passing of the act. 

There is a proviso, that the act 
shall not extend to claims in that 
part of the state formerly within 
West Florida, which have been re- 
gistered and not acted on by con- 
gress: also, that persons who shall 
be within 21 years of age, femes co- 
vert or insane, within the time limit- 
ed, may commence their actions 
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within 3 years next after the impedi- 
ment removed and not after. 


Il. Personal actions. 


1. Actions, of trespass quare clau- 
sum fregit; trespass; detinue; tro- 
ver; replevin for taking away of 
goods and chattels ; of debt, founded 
on lending or contract without spe- 
cialty or for arrearages of rent on a 
parol demise; of account and upon 
the case, (except actions for slander, 
and such as concern the trade of 
merchandize between merchant and 
merchant their factors or agents)— 
are to be commenced within 6 years 
next after the cause of action ac- 
crues and not after. 

2. Actions of trespass for assault, 
menace, battery, wounding and im- 
prisonment or any of them, within 
2 years next after the cause of ac- 
tion accrues and not after. 

$, Actions, on the case for words, 
within 1 year next alter the words 
spoke and not after. 

There is a proviso, that persons 
being under 21 years of age, feme 
covert or insane when the cause of 
action accrues in any of the. forego- 
ing Cases, may commence their suits, 
within the times before limited after 
such disability removed. 

4. Aetions, of debt or covenant for 
rent or arrearages of rent, founded 
upon any lease under seal, or upon 
any single or penal bill for the pay- 
ment of money only, or on any obli- 
gation with condition for the pay- 
ment of money only, or upon any 
award under the hands and seals of 
arbitrators,—are to be commenced 
within 16 years after the cause of ac- 
tion accrues and not after, but if any 
payment has been made upon any 
such lease, specialty or award within 
or after the said period of 16 years, 
then the action may be commenced 
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in such case on such lease &c. with- 
in 16 years after such payment: 

There is a proviso also to the fore- 
going section relative to specialties, 
that the time during which the per- 
son who is entitled to such action 
shall be within 21 years of age, feme 
covert or insane, shall not be compu- 
ted as part of the said limited period 
of 16 years. 

5. Judgment in any court of re- 
cord may be revived by sci. facias, 
or an action of debt may be brought 
thereon within 20 years next after 
the date of such judgment, and not 
after. 

There is a proviso, that the time 
during which the person entitled to 
the benefit of such judgment shall 
have been under the age of 21 years, 


— feme covert or insane shall not be 


computed as part of the limited pe- 
riod of 20 years. 

It is provided also, that if any per- 
son or persons against whom there 
is or Shall be any cause of action as 
before specified, shall be out of the 
state at the time the action accrues 
or any time during which a suit 
might be sustained on such cause of 
action, then the party entitled may 
bring his action after the return of 
such person into the state, and the 
time of such absence shall not be 
computed as part of the time limited 
by the act. 

6. If in any of the preceding ac- 
tions a judgment for the plaintiff is 
reversed by writ of error; or after 
verdict for the plaintiff upon matter 
alledged in arrest of judgment, the 
judgment be given against the plaint- 
iff, then the plaintiff his heirs, exe- 
cutors or administrators, may com- 
mence a new action within a year 
after such judgment reversed or 
given against the. plaintiff and not 
after. 

7. No action shall be brought to 
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recover money due by open account, 
after the expiration of 3 years from 
the accruing of the cause of action, 
provided that nothing in this (act) 
shall apply to the trade of merchan- 
dize between merchant and merchant 
their factors or agents. (1) 

8. Writs of error may issue, with- 
in 3 years after final judgment. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege 2 
4. Lands, to which there has been a 
complete title obtained from the Uni- 
ted States, may be sold for taxes, ex- 
cept that by the compact with the 
United States, lands sold by the U. 
S. after the ist. Sept. 1819 cannot 
be taxed for five years from the day 
of sale; and lands belonging to the 
U. S. cannot be taxed: absentees 
have no privileges over residents. 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice ? 

97. In what manner &c. 

4. 'The collector’s list of taxes has 
the force and effect of an execution, 
and when he sells goods and chat- 
tels, he must give ten days notice; 
when lands are to be sold, three 
months notice must be given if the 
lands belong to a resident; if to a 
non-resident, sia months, and the 
lands must be particularly describ- 
ed, and the sale must be at the court 
house of the county in which the 
lands lie. Where the fee of the land 
is in the U. S. the land may be rented 
by the collector, giving thirty days 
notice of the time and place, which 
must be at the court house of the 


(1) No other exceptions are mentioned un- 
der this clause. Ed. 
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county where the lands lie. when 
they may be rented to the highest 
bidder; renting only as many acres 
as will pay the tax and costs ; and if 
enough to pay the same cannot be 
obtained from the rent for one year, 
he may rent them for two years. 
Where the party obtains a complete 
title, he may have possession by pay- 
ing the tax and costs, saving to the 
occupant, the crop which he may 
have planted. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
A. The owner of the land may re- 
deem in twelve months from the day 
of sale, upon payment of the tax and 
costs paid by the purchaser with in- 
terest at the rate of fifty per cent. 
per annum. The collector is re- 
quired to give a deed ; it should con- 
tain a clause of redemption in favour 
of the owner. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

4. We have no law on this point. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

1. He should employ an agent re- 
siding in the county, where his land 
lies. 


No. XI. MISCELLANEOUS. 
BAIL, &c. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

1. They cannot be restrained, ex- 


cept by a court, of chancery under | 
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special circumstances; unless, the 
suit was commenced by attachment ; 
for which, see post. 

Bail is regulated by statute, as 
follows: 

“In all actions to be commenced 
in any court of record in this state, 
and founded on any specialty, bill or 
note, in writing, signed by the de- 
fendant, or on the judgment of any 
court, foreign or domestic, and the 
nature of such action endorsed on 
the writ, attested by the clerk, or 
attorney for the plaintiff, setting 
forth the dates of such specialties, 
bills notes or judgments, and the sum 
or sums which appear thereby se- 
cured and unpaid, the defendant or 
defendants shall be held to bail of 
course, for the sum or sums so en- 
dorsed ; and in all actions of ac- 
count, covenant broken, and actions 
founded on verbal contracts and as- 
sumpsit in law, in whieh the plaint- 
iff or other credible person can as- 
certain the sum or sums due, or da- 
mages sustained, and either of them 
make aflidavit thereof, to the best of 
his or her knowledge and belief, the 
clerk of the court, in which the writ 
issues, or the attorney for the plaint- 
iff shall endorse on the writ, the sum 
so sworn to, and the defendant or de- 
fendants shall be held to bail for the 
sum or sums so endorsed by the 
clerk, or attorney for the plaintiff, 
or attested by the justice of the peace 
taking such affidavit; and it shall be 
the duty of the plaintiff or his attor- 
ney, or the clerk, to file such affidavit 
forthwith, in the clerk’s office from 
which such writ may issue, and in 
actions sounding merely in damages, 
where the same cannot be ascertain- 
ed as aforesaid, the defendant or de- 
fendants shall not be held to bail, 
except by order of the court, or some 
one of the judges or justices thereof, 
upon sufficient cause shewn by the 










































"RT RS 

















Po na Petey sae hea ne Sac 
2 








582 [1821,2.] ALABAMA. 


affidavit, and such order, and the 
sum for which bail is required, be 
endorsed on the writ by the court, 
judge or justice: Provided, that ex- 
ecutors and administrators, when 
sued in such capacity, and persons 
sued on such penal statutes as do not 
expressly require bail, shall not be 
held to bail in such suits.” 

By a subsequent statute a clerk of 
the court, or a justice of the county 
court may order the defendant held 
to bail in cases sounding in damages 
only, upon ailidavit. Bail taken upon 
these statutes operates the same as 
bail above and bail below in England; 
but the bail can discharge himself 
upon surrendering his principal. ( See 
«* Judgments.”” No. 53.) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

4. We have no statute on the sub- 


ject; the same formalities would be | 


necessary, [ should presume, as to 
the proof and recording of letters of 
attorney that are required, in case 
the deed had been made by the gran- 
tor himself. (See Conveyance from 
No. 1 to 10 inclusive. ) 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

. We have no statute on the sub- 
ject. The common law prevails. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
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regulated as in England by the 31 
Edw. ili. c. 11. and 21 H. viii. c. 5. 
or by local acts ? | 

A. It is regulated by statute, and the 
widow or next of kin or some of them 
are entitled to administration, if the 
executor refuses for 40 days, or re- 
nounces altogether the executorship, 
or the person died intestate. 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c ? 

A. We have no statute authorising 
guardians by will. ‘The orphan’s 
court appoint guardians for minors 
under 14 years of age; and appoint 
those cliosen by minors over 14 ; and 
they may appoint for them when they 
refuse or neglect to choose for them- 
selves, or when the person cannot 
give security, or shall refuse the 
trust. They also appoint guardians 
for ideots, lunatics, or persons non 
compos mentis, on the application of 


their friends or relations, or of the 


overseers of the poor. The duties 
of guardians are pointed out by sta- 
tute : 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &e ? 
4. It is not in force.—Debts due for 
the last sickness and funeral ex- 
penses, to the state, or to persons 
who have paid as security, have a 
preference; all other debts stand 
upon an equal footing, and no pri- 
ority is allowed. 

108. May ex’rs and adm’rs givea 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adin’rs ? 

4. They cannot; the personal estate 
must be first sold ; if that is not suf- 
ficient the lands may be sold but not 
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by execution; it must be by an or-, 


der of court upon a representation 
of the executor or administrator. 


JOINT-TENANCY, 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. When an estate is held in joint- 
tenancy, and one joint-tenant dies 
before severance, his interest does 
not survive to the remaining joint 
tenant, but descends tu his legal re- 
presentatives. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. By statute, the consideration of 
a sealed instrument may be impeach- 
ed by special plea, in the same man- 
ner, as if the instrument had not 
been sealed. (See also Nos. 135, 
136.) 

111. Is ascroll &c. equivalent to 

wax &c? 
4. Scrolls in ink and printed seals 
are used much more frequently, than 
wax or wafers, and they are received 
by the courts; but there has been 
some difference in the opinions of the 
judges in the different circuits as to 
the requisites, when it is not of wax 
or wafer. The point will soon be 
settled by the supreme court, as the 
question is now before that court. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 
A. They are. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

4. They are. 
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ALLUVION. 


114. Does the common law in rer 
spect of alluvion prevail ? 
A. We have had no decision upon 
this subject; the common law un- 
doubtedly prevails above the 31st. 
degree of north latitude. That part 
of the state lying south of the 31st. 
degree was acquired by the treaty of 
Louisiana; and the question present- 
ed in the case of the Batture at New 
Orleans would, I presume, be made, 
should a case occur respecting allu- 
vion in that part of the state. 


FISHERIES. 


115. Is the owner of lands bonr- 
dering on a river where the tide 
flows and reflows, kc. entitled to se- 
veral fishery in front of his land? 

116. Is this so by statute, or usage? 
A. We have no cases on this question. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

4. Our statute is as follows : 

“Every gift, grant, or conveyance 
of lands, tenements or hereditaments. 
goods or chattels, or of any rent com- 
mon, or profit out of the same, by 
writing or otherwise; and every 
bond, suit, judgment or execution had, 
or made and contrived of malice. 
fraud, covin, collusion or guile, to the 
intent or purpose to delay, hinder or 
defraud creditors of their just and 
lawful actions, suits, debts, accounts, 
damages penalties or forfeitures, or 
to defraud or deceive those who shalt 
purchase the same lands, tenements 
or hereditaments, or any rent, profit, 
or commodity out of them, shall be 
from henceforth deemed and taken 
only as against the person or persons 
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his her or their heirs, successors, 
executors, administrators or assigns, 
and every of them, whose debt, suits, 
demands, estates, interests, by such 
guileful and covinous devices and 
practices as is aforesaid, shall or 
might be in any wise disturbed, hin- 
dered, delayed or defrauded, to be 
clearly and utterly void; any pre- 
tence, colour, feigned consideration, 
expressing of use, or any other mat- 
ter or thing to the contrary, notwith- 
standing. And moreover, if any 
conveyance be of goods or chattels, and 
be not on consideration deemed ‘calua- 
ble in the law, it shall be taken to be 
fraudulent within this act, wnless the 
same be by will, duly proved and re- 
corded, or by deed in writing ac- 
knowledged or proved. If the same 
deed include lands, also in such man- 
ner as conveyances of land are by 
law directed to be acknowledged or 
proved ; or if it be of goods and chat- 
tels only, then acknowledged or pro- 
ved by one or more witnesses in the 
Superior court, or county court, 
wherein one of the parties lives, 
within twelve months after the exe- 
cution thereof; or, unless possession 
shall really, and bona fide, remain 
with the donee. (1) And in like man- 
ner, where any loan of goods and 
chattels shall be pretended to have 
been made to any person, with whom, 
or those claiming under him, posses- 
sion shall have remained by the space 
of three years, without demand made 
and pursued by due course of law on 
the part of the pretended lender ; or 
where any reservation or limitation 
shail be pretended to have been made 
of a use or property by way of condi- 
tion, reversion, remainder, or other- 


(1) It does not appear from the M. S. that 
recording is necessary in the preceding cases 
of conveyances of goods: I should suppose 
this an omission. Ed. 
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wise, in goods and chattels, the pos- 
session whereof shall have remained 
in another, as aforesaid, the same 
shall be taken as to the creditors 
and ‘purchasers, of the persons afore- 
said, so remaining in possession, to 
be fraudulent within this act; and 
that the absolute property is with 
the possession ; unless such loan, re- 
servation or limitation of use, or 
property, were declared by will or 
by deed, in writing, proved and re- 
corded as aforesaid.”’ 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 


4. It is abridged and somewhat dif- 
ferent, it is as follows: 

“No action shall be brought 
whereby to charge any executor or 
administrator, upon any special pro- 
mise, to answer any debt or damage, 
out of his own estate ; or whereby to 
charge the defendant upon any spe- 
cial promise, to answer for the debt, 
default or miscarriage of another 
person ; upon any agreement, made 
upon consideration of marriage ; or 
upon any contract for the sale of 
lands, tenements or hereditaments ; 
or the making any lease thereof for 
a larger term than one year; or upon 
any agreement which is not to be 
performed within the space of one 
year from the making thereof, unless 
the promise or agreement upon which 
such action shall be brought, or some 
memorandum or note thereof shall 
be in writing, and signed (2) by the 
party to be charged therewith, or 
some other person by hing thereunto 
lawfully authorised.” 


(2) In the M. S. “sealed,” which is pro- 
bably a mistake in copying. Ed. 
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USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 

120. Is the English law of uses 
and trusts, in force 2 
A. We have the following statute in 
relation to uses : 

“In all cases by deed of bargain 


and sale, or by deeds of lease, and 
release, or by covenant to stand 


seized to use, or by deed operat- 
ing by way of covenant to stand seiz- 
ed to use, the possession of the bar- 
gainor, releasor, or covenantor, shall 
be deemed heretofore to have been, 
and hereafter to be transferred to 
the bargainee, releasee, or person 
entitled to the use, for the estate or 
interest which such person hath, or 
shall have in the use, as perfectly as 
if such bargainee, releasee, or person 
entitled to the use, had been enfeoffed 
with livery of seizen of the land in- 
tended to be conveyed by the said 
deed or covenant. 

«¢ Where any person to whose use, 
or in trust for whose benefit, another 
is, or shall be seized of lands, tene- 
ments, or hereditaments, hath, or 
shall have such inheritance in the 
use, or trust as that if it had been a 
legal right, the husband, or wife of 
such person would thereof have been 
entitled to curtesy, or dower, such 
husband, or wife shall have, and 
hold, and may by the remedy pro- 
per in similar cases, recover curtesy, 
or dower of such lands, tenements 
or hereditaments.” 

The English common law is in 
force, in other respects. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron 2 
1. It is in force, and the wife’s chat- 
76 
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tels vest in the baron when reduced 
to possession. 


USURY. INTEREST. 


122. What is the rate of interest ? 
A. Eight per cent : 

123. What provisions against usu- 
ry ? 
A. Very severe: a forfeiture of the 
sum loaned with the interest; one 
half to the state, the other to the 
informer unless he is the borrower ; 
in that case, the whole shall be paid 
to the state. Usurious notes and 
bonds are declared void ; and where 
suit is brought upon them, the bor- 
rower is made a competent witness 
to prove the usury ; but if the person 
to be charged with the usury will 
deny upon oath what the borrower 
offers to swear, the evidence of the 
borrower shall not be admitted. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2? 

4. They are not. 

125. Is interest recoverable on 
book debt 2 
. Interest is allowed from the com- 
mencement of the action; in some 
instances, interest has been allowed 
after the specified time of credit had 
elapsed; the practice cannot be said 
to be settled. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

4. They are, whether made payable 
to the order of the assignee of the 
obligee or payee, or not. 

127. Must demand be made by the 





holder, and notice of non-acceptance 
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or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover 2 

4. The rules adopted in the english 
law merchant are the rules of deci- 
sion here, in relation to the demand 
and notice. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes 2 
4. It is on bills of exchange, if over 
twenty dollars. 

129. Isthere any peculiar practice 

in your state, on this subject ? 
4. Thereis not. We pursue the en- 
glish practice ; and in suits founded 
on notes, bills, bonds and other wri- 
tings under the hand of the defend- 
ant, the courts are bound to receive 
the instrument as evidence of the 
debt or duty for which it was given; 
anless the defendant shall deny the 
execution of it, by plea supported by 
affidavit: andif the suit is in favour 
of an assignee, the assignors’ names 
need not be proved, unless the de- 
fendant swears, he believes some 
one or all of the assignments are for- 
geries. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

4. Ten per cent. on bills on any per- 
son within the United States; but 
out of this state, twenty per cent, if 
the person upon whom the bill is 
drawn resides out of the United 
States. 

DIVORCE. 

131. Are Divorces, a vinculis 
granted in your state &c ? 

A. They are granted in favour of the 
husband, where his wife shall have 
been taken in adultery or voluntarily 


left his bed and board for the space of 
two years with intention of abandon- 








ment ; or where she shall have aban- 
doned him and lived in adultery with 
another man or other men. And in fa- 
vour of the wife, where the husband 
shall have left her for two years with 
intention of abandonment, or where he 
shall have abandoned her, and lived 
in adultery with another woman, or 
other women; or where his treat- 
ment to heris so cruel, barbarous and 
inhuman as actually to endanger her 
life. 

The decree of the court does not 
release the offending party, but he 
or she shall remain subject to the 
pains and penalties which the law 
prescribes against a marriage, where 
the former husband or wife is living. 

The circuit court has jurisdiction 
by bill in chancery. The cause need 
not arise in the state, neither need 
the defendant be a resident. 

The decree must be laid before the 
legislature, and be sanctioned by two 
thirds in both houses. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors 2 
A. Yes. Attachments issue, 1. where 
the debtor absconds; 2. when he se- 
cretes himself; 3. where he actually 
resides out of the state; 4. when he 
is about to remove himself from the 
state ; 5. where he is about to re- 
move his effects from the state, so 
that the ordinary process of law can- 
not be served upon him. 

If the debtor is a non-resident, the 
plaintiff must be a resident, or he is 
not entitled to the writ of attach- 
ment. 

We have also a judicial attach- 
ment which issues at the instance of 
the plaintiff, upon a return of non est 
inventus to a writ of Cap. ad respon- 
dendum. 
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LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

A. Distress for rent is not permitted 
in this state. 


SET-OFF. 


134. Is the law of set-off, similar 

to the English law, and that of other 
states ? 
4. Mutual sets off are allowed in 
this state, whatever may be the na- 
ture of the demands, and the defend- 
ant may set offany debt due to him 
by the original payee of a note in 
the hands of an assignee, which was 
due previous to notice of assignment, 
whether the assignment was made 
before the note was due or not. 


CHOSES IN ACTION, 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 

136. Is the common law in respect 

of choses in action, adopted ? 
A. All bonds, obligations, bills sin- 
gle, promissory notes, cotton re- 
ceipts, and all other writings for the 
payment of money or any other 
thing, are assignable, and the as- 
signee may sue in his own name ; 
the liability of the assignor is regu- 
lated by the common law. 


LIFE ESTATES &C. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law ef En- 
gland 2 
4. ‘The common law is generally in 
force. 





| 
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DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
A. Executions issue against the body, 
or goods and chattels, lands and ten- 
ements; in decrees for the specifick 
performance of contracts for the sale 
of lands, the court has power to de- 
cree a title to the land contracted to 
be sold. 


INSOLVENT ESTATES. 


159. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. When the executor or adminis- 
trator discovers the personal estate 
to be insufficient to pay the debts, he 
is required toexhibit a true and per- 
fect account on oath of the personal 
estate and debts, as far as he has dis- 
covered them, to the chief justice of 
the county court; upon which the 
judge issues a citation to all persons 
interested in the lands to appear be- 
fore him ena certain day to be not 
less than 40 from the issuing the ci- 
tation, to show the cause why the 
lands or, so much of them as may be 
necessary, shall not be sold to pay 
the debts: If the court on examina- 
tion is satisfied that the personal es- 
tate is insufficient to pay the debts, 
the lands or as much as may be ne- 
cessary are ordered to be sold to pay 
the debts: Ifthe personal estate and 
lands are insufticient to pay the 
debts, the proceeds are to be distrib- 
ted among the creditors in propor- 
tion to the amount due each, except 
as is provided ante Vo. 107. The 
court appoint 2 or more commission- 
ers to receive and examine the claims 
of the creditors; not less than 6 nor 
more than 18 months are allowed the 
creditors, to prove their claims before 
the commissioners. Ifa claim is whol- 
ly or in part rejected, the creditor, or 
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in case too much is allowed the exer. 
or admr.—may object to the report of 
the commissioners and have the 
claim referred by the court to reter- 
ees. No suit can be brought against 
an exer. or admr. until 6 months after 
proving the will or the granting the 
letters of administration; and no 
suit can be maintained after the es- 
tate is declared insolvent. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

A. Two townships amounting to 
46080 acres of land lying in different 
parts of the state were given by 
congress to this state, to endow a 
stuic University. The legislature 
have authorized the Trustees of the 





University to sell them at public 
auction ; one fourth to be paid down, 
and the remainder to be divided into 
four annual instalments; the mini- 
mum price, is seventeen dollars per 
acre. 

The lands are advertised to be 
sold at different places, in February 
and March 1823. 

The 16th section in each township 
containing 640 acres is also reser- 
ved by congress for the benefit of 
schools in the same, and for the use 
of the inhabitants thereof. These 
lands cannot be sold. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation? 
A. They are, without any restric- 
tions or limitations. 
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APPENDIX. 


RULES OF THE SUPREME COURT. 


Adopted by the Judges, May Term, 1820. 


1. The causes on the docket must be called and tried in the order they 
stand; unless for good cause shewn, a cause may be passed over or continued. 


2. In every cause before the court, for trial, the counsel for the plaintiff 
must read the papers and open his cause ; he will be answered by the coun- 
sel for the defendant; who will be replied to by the counsel for the plaintiff, 
and this will end all discussion. | 


$. No authority shall be read in the conclusion of an argument, which was 
not read in the opening, unless to rebut authority introduced by the opposite 
counsel, or by leave of the court. 


4. No attorney shall be permitted to make any motion, or argue any mat- 
ter before the court, except he be employed in the cause, unless by leave of 
the court first had and obtained. 


5. In all cases when application shall be made to a Judge for a writ of er- 
ror, the party applying shall produce the writ and bond, and tender his secus 
rities for signing and approval ; upon signing the writ, the Judge will enclose . 
the same together with the bond to the clerk of the court to whom the writ 
is directed, who shall preserve the bond in his office and send a copy thereof 
with the transcript of the record. 


6. In the assignment of errors it shall be sufficient to state concisely in 
what the error consists, and the allegation that “there is no error in the 
word” (1) shall be deemed a sufficient joinder, both being signed by counsel. 


7. The counsel in every cause shall file with the clerk a brief of the case 
and a reference to the authorities on which he intends to rely, at least one 
day before the cause shall be heard, Provided the party failing shall not be 
precluded from submitting his cause to the court, but shall not be heard in 
argument without leave of the court. 


8. The court will hear special motions on each Thursday during the term ; 
when the counsel shall be called over, beginning with the Atty. General first, 
and the rest in the order in which their appearance shall have been entered 
on the minutes, and for this purpose, the clerk shall keep a list of all attor- 
neys of this court. 


9. Ail applicants for licenses to practise.law, will be examined on the first 
saturday in each term. 
(1) So in the printed rules. Ed. 
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RuLeEs OF THE Circuit AND County Courts. 
; Adopted May Term, 1820. 


1. Ali causes on the appearance docket shall be entered by the clerk in 
the order in which the writs were received by the sheriff. 


Oe NR PETE 


2. The clerk shall keep a separate docket, in which shall be entered all 
motions made during the term, except motions incidental to each cause, in 
the order of time in which they were made, which shall be called in the or- 
der in which they are entered. 


$. The clerk shall keep a memorandum book, which shall lie on his table 
when the court is sitting, and in like manner in his office when the court is 
not sitting in which may be entered in the handwriting of the attorneys, all 
precipes and directions to the clerk. 


4, It shall be the duty of the clerk as soon after the rising of the court, as 
the law will permit, to issue executions on all final judgments and decrees, 
unless otherwise directed by the party or his attorney to be benefited thereby, 
such direction to be given in writing. 


5. To every scire facias, returned “made known” the defendant shall plead 

on the first day of the term to which the same is returned, and the plaintiff 

. shall reply on the second day, and so on from day to day until issue in fact or 

law be joined, and either party may demand a trial at the return term of 
said sci. fa. 


ey 





6. When oyer is demanded, and notice thereof given to the opposite attor- 4 | 
ii ney, of any instrument which is the foundation of the action, the same shall a 

i be granted within one day thereafter, unless the instrument be out of the pos- 
iit] session of the plaintiff and a subpoena duces tecum, be necessary, in which 
} { He case it shall be granted on the return of the subpcena, and, in either case, in 
aE default thereof judgment of non pross shall be entered; and when oyer is 
An demanded of letters testamentary or of administration, the same shall be 
; granted on or before the first day of the next succeeding term to which the 

i writ is made returnable, but the trial shall not on that account be delayed. 








7. When any action shall be brought on any instrument purporting to have 
been signed by the defendant, it shall be the duty of the plaintiff to produce 
the same for the inspection of the defendant within one day after notice there- 
of given, (provided the notice shall be given within the time of pleading,) and 
in default thereof nonsuit may be entered. 














8. Whenever a change of venue shall be awarded, it shall be the duty of 
the clerk to subjoin to the original papers belonging to the suit, a transcript 
of all entries relative to the same, the whole of which being enclosed under 
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seal, shall be sent by some discreet person to the clerk of the court to which 
the suit shall be removed whose receipt for such papers shall entitle the 
bearer thereof to receive from the clerk of the court out of which such suit has 
been so removed, a compensation at the rate of five cents pr. mile for going 
to the office of the clerk into whose hands, such papers may be delivered, and 
returning from thence to the office of the clerk employing him; provided 
however, that it shall not be the duty of any clerk to transfer any papers, until 
he shall have received from the party who obtained the change of venue, the 
amount of compensation which will be due to the person who shall carry the 


papers. 


9. After the first day of the term, each cause shall be taken up in the order 
in which it stands on the docket, and tried or continued, otherwise it shall lose 
its preference and not be called again during the term until all the others are 
disposed of. 


10. The court will set apart a particular day in each term for hearing mo- 
tions, which motions may be sooner heard, by leave of the court. 


11. Wo cause shall be continued twice in succession by consent of parties. 


12. In civil causes, on a second application for continuance by the samé 
party, the affidavit shall set forth what the party praying a continuance, exe 
pects to prove by his absent witness or witnesses. 


13. Wo private agreement or consent, between the parties or their attor- 
neys in respect to the proceedings in any cause shall be alledged or suggest« 
ed by either of them against the other, unless the same shall be in writing 
and signed by the party to be bound thereby. 


14. .Vo attorney shall be bail for his client, either in civil or criminal cases, 
but they may be security for costs. 


15. Defaults may be entered on the docket in vacation which shall relate 
to the preceding term, and advantage thereof may be claimed at the next term. 


16. The plaintiff shall not be bound to receive a plea, after the default of 
the defendant in not pleading, has been duly entered, nor shall either party be 
bound to receive any other pleading after the default of the opposite party 
has been duly entered. 


17. On an affidavit of merits, and a sufficient excuse of the party’s neglect, 
and timely application to the court, a default may be set aside on such terms 
as the court shall impose. 


18. On trial one counsel only on each side shall examine a witness. 


19. If the plaintiff’s counsel waves the opening of the argument he shall 
bot have the benefit of the conclusion. 
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20. In all motions in arrest of judgment and for new trial, the party mak- 
ing the motion shall be entitled to the opening and conclusion in the argument. 


21. All motions in arrest of judgment and for new trials not acted upon, 
shall be discharged of course on the last day of the term, unless continued 


by order of court. 


22. Reasons in arrest of judgment and for new trials, shall be filed with 
the clerk and notice thereof given to the opposite party one day previously to 
the argument, unless the cause be tried on the last day of the court, in which 
case the notice shall be given at the time of making the motion. 


23. In all suits in Equity a copy of the bill shall accompany the subpeena. 


24. All rules of the Supreme Court applicable to the Circuit and County 
Courts shall be in force therein. 
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MISSOURI. 


STATE LAW, AND REGULATIONS. 


[1821, 2.1 








No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&ce. ? 
A. Alexander M*Nair ; residence, St. 
Louis ; styled * the governor of the 
State of Missouri,’’ (1) holds his of- 
fice for 4 years; appointed by vote 
of the people at their general elec- 
tion; salary, $2000. 

2. - Secretary of state &c. ? 
A. William G. Pettus ; residence, St. 
Charles; holds his office for 4 years 
unless removed by impeachment ; 
appointed by the governor by and 
with the advice and consent of the 
senate. 

3. Chief justice of the su- 
preme court of law, &c. ? 

A. Matthias M*‘ Girk ; residence, Lou- 
tre Island, Montgomery Co; holds 
his office during good behaviour till 
the age of 65; appointed by the go- 
vernor by and with the advice and 
consent of the senate ; salary $2000. 

4. —— Clerk of the superior or 
supreme court, &c. ? 

4. There are 4 clerks of the supreme 
court, one in each judicial district. 

Gray Bynum, residing at Frank- 
lin; William G. Pettus, at St. 
Charles; Arthur Nelson, at St. 
Louis ; and James Evans, at Jackson. 


(1) The honorary title of “‘ his excellency” 
is bestowed upon him as on the governors of 
other states, by common consent. 





They hold their office during good 
behaviour. 

5. Attorney General: &c. ? 
A. Edward Bates late attorney ge- 
neral resigned a few weeks since ; (1) 
no appointment has been as yet made 
in his stead; (2) legal residence at 
St. Charles; holds his office for 4 
years; appointed by the governor 
by and with the advice and consent 
of the senate. 

6. When, and where, is the annu- 

al meeting of the legislature ? 
A. St. Charles is the seat of govern- 
ment, until Oct. Ist. 1826. The le- 
gislature meets there on the first 
Monday in November. 

The permanent seat of govern- 
ment is located, on the south side of 
the Missouri river, in township 44. 
North, range 11. west of the 5th. 
principal meridian. The town is to 
be called * City of Jefferson,” and 
sale of the lots te commence on Ist. 
Monday in May 1823. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
4. Jumes H. Peck; residence, St. 
Louis. 

8. 
&c. ? 
No answer. 

9. District Attorney, &c. ? 


(1) August 1821. 
(2) The governor appoints pro ‘em. 


Clerk ofthe District court 
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A. Joshua Barton; residence, St. 
Louis. 

10. Marshal, &c. ? 

A. Henry Dodge; residence St. Ge- 
nevieve. | 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
A. Missouri district, is not yet with- 
in any circuit. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
A. Three sessions are holden annu- 
ally ; viz, on the 1st. Monday in June, 
October, and February, at the town of 
St. Louis, until the government is 
removed to a permanent seat, and 
then to be at the seat of government. 

13. —— Circuit courts &c. ? 

4. See answ. No. 11. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. 2 
A. The first compilation of the laws 
of this (then) territory, was made in 
1808. 

It is entitled, * The laws of the 
territory of Louisiana, comprising all 
those which are now actually in force 
within the same,” published at St. 
Louis in 1808. 

The laws afterwards, were occa- 
sionally published in pamphlets. 

In 1818, a * Digest of the laws of 
Missouri Territory’? was published 
by Henry S. Geyer Esq. attorney at 
law, St. Louis. 

{t contains all the statutes then in 
force here, arranged alphabetically 
according to the subject matter ; and 
is very accurately performed. 

The acts of every session of the 
legislature since then have been pub- 
lished in pamphlets 
The laws of the late territory, not 
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repealed by the statutes of the new 
State of Missouri, are still in force. 

“* Geyer’s Digest,” and 4 * pamph- 
lets”? published since that, contain all 
the statutes now in force here. 

The laws of Missouri, may be ob- 
tained at Essex and Hough’s book 
store, in St. Louis. 

15. Can the publick laws in pam- 

phlets, be procured, &c ? 
A. The old pamphlets and compila- 
tion above mentioned, are in posses- 
sion of some of the gentlemen of the 
bar here, but are not for sale to my 
knowledge in the state. 

16. Isthere any Digest of the state 
laws &c ? : 

4. There is no other, but the digest 
by Mr. Geyer. 

17. Are there any Reports of cases 
in your state courts, &c. ? 
A. We have no reports. | 

The judges, of the Supreme\g7ug 
are required to give written dC 
sions, and arrangements are made to 
publish these for our own use; but 
not with the arguments of counsel, 
or in the shape of formal reports. 

18. Is there any Digest of cases in 
your state courts, &c. ? 
4A. There is no digest of cases. 

19. Are there any Treatises on 
the law, in your state &c.? 

A. None. 

20. Foreign law books repub- 
lished in your state, &c. ? 

A. None have been published. 

Q1. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

A. None. 

22. Is there any Digest of cases 
in those courts, &c. ? 

A. There is no digest, and no rules. 
(See appendix.) 

23. Have any books been compo- 
sed, in your State, &c. ? 
4. None. 
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ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
4. There is no distinction between 
attorney and counsellor. 

25. By whom are attornies or 
counsellors admitted, &c. ? 

96. On what conditions, &c. from 
other states, &c. ? 

A. Attornies and counsellors, are 
admitted by the judges of the Su- 
preme court or either of them. 

By statute, no person is permitted 
to practise as attorney or counsellor 
in any court ofrecord in this state 
unless, he has obtained a licence from 
one or more of the judges of that 
pcr a such licence not to be 

d, unless the applicant has 
law within the state two 
gat least under the direction of 
* practising attorney &c; or 


sf ave been admitted before, in a court 


of record, in some of the United 
States or territories, as a practising 
attorney &c. 

He must also produce certificates 
of good moral character, and submit 
to an examination. 

There is no court or office in which, 
aroll of all the attornies can be found : 
The attorney receives a license from 
one of the judges of the Supreme 
Court, and he exhibits it in whatever 
Circuit Courts he practises in, and 
his name is enrolled in such court; 
but there is no attorney who prac- 
tices in all these courts, nor any Cir- 
cuit Court in which the names of all 
can be found. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. 2 
4. ** Justice of the Peace,” “ County 
Court,” * Circuit Court,” “ Superior 
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Court of Chancery,” aud * Supreme 
Court.”” 

28. Their style, &c.? 
A. © Justice of tie Peace,” * Jus- 
tices of the County Court,” (3 in 
each county) * Judge of the Ist. 
(2nd. de.) judicial Circuit,” the 
“* Chancellor,” “ Judges of the Su- 
preme Court.” 

29. The extent of their several ter 
ritorial jurisdictions, &c. ? 
A. The jurisdiction of a Justice of 
the Peace, is confined to his town- 
ship in civil matters, but in criminal, 
extends through the county. 

In civil cases, the defendant must 
be in the township of this magistrate 


| when process is served upon him, 


whether a resident there or not. 

If not a resident, the cause of ac- 
tion must have arisen there, though 
a summons may be served on a resi- 
dent of the township in his absence, 
by leaving a copy of it with some 
one or more of his family (or neigh- 
bours) at his house or usual place of 
abode. 

The jurisdiction of the County 
Court, is confined to the county; it 
holds 4 terms in each county annu- 
ally, and special sessions if neces- 
sary. 

The jurisdiction of the Circuit 
Court, is of a more complex nature. 

The state is divided into 4 judicial 
districts each composed of several 
counties, for each of which districts, 
a circuit court is established: They 
are designated, as the ist. 2d. 3d. 
4th. Judicial Circuit, and a single 
judge is appointed in each circuit. 

The judge holds 3 terms in each 
county of his circuitin a year. When 
he sits in any county, his court is 
called the circuit court for that coun- 
ty : In common conversation we pre- 
fix the name of the county; as for 
instance in the county of St. Louis, 
we say * St. Louis circuit court.” 
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Court of Chancery”’ held by the chan- 
cellor, is coextensive with the state ; 
as is also that of the “ Supreme 
Court,” in its appellate and superin- 
tending powers under the constitu- 
tion. 

The territorial divisions with re- 
ference to the Circuit Courts, are 
called circuits; with reference to the 
Supreme Court and Chancery—dis- 
tricts. 

30. Which have original jurisdic- 
tion, &c. ? 

31. —— partly original,and part- 
ly appellant &c. ? 

32, —— appellant jurisdiction on- 
ly, &c. ? 

A. I. Justices of the peace.” 

Justices of the Peace severally, 
have jurisdiction in actions on con- 
tracts to the amount of $90. In ac- 
tions on torts to the amount of $50. 

A statutory proceeding for forci- 
ble entry and detainer may be had, 
before two justices of the peace. 

Justices of the peace have no cog- 
nizance of actions of ejectment and 
replevin, or of those in which the 
title to lands come in question. 

They issue warrants for the ap- 
prehending of felons; can bind to 
their good behaviour all such as are 
of ill fame, or make an affray in their 
presence, or are guilty of contempt 
in their presence while in discharge 
of their duties; and they are con- 
servators of the peace for the county. 

Il. The * County Court.” 

This court, has original juris- 
diction over all matters of county 
concern; appoints guardians; has 
the probate of wills and the granting 
of letters testamentary and of ad- 
ministration; the determination of 
Claims upon, and the distribution of 
the estates of deceased persons; the 
settlement of the accounts of execu- 


tors, administrators and guardians, 
79 


The jurisdiction of the * Superior 
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and all incidental and necessary 
powers to execute very extensive 
and important functions under this 
head of jurisdiction. 


It has the appointment of consta- 
bles and justices of the peace; takes 
measures to settle the county lines ; 
supports the poor; builds prisons and 
bridges; prescribes prison bounds ; 
lays out roads; licenses taverns; 
settles township lines; lays out new 
townships in their respective coun- 
ties; take notice of vagrants ; pro- 
vides weights and measures &c. 


The county court issues citations 
and attachments; makes up issues 
in matters within its jurisdiction 
without the form of pleading ; enters 
judgment and issues execution in 
cases requiring it, and executes many 
other laws made for the regulation 
of the police and government of the 
county. 


An appeal lies from any county 
court, to the circuit court of that 
county, in all cases cognizable be- 
fore the county court, and such cir- 
cuit court exercises a superintending 
control over the county court. 


Ill. The ** Cirtuit Couris.? 


The words ofthe statute are, “The 
said circuit courts shall in the re- 
spective counties for which they shall 
be held, have jurisdiction over all 
criminal cases which shall not be 
otherwise provided for by law; and 
exclusive original jurisdiction in all 
civil cases which shall not be cogni- 
zable before justices of the peace or 
the county courts; and also, in the 
respective counties have cognizance 
of and entertain suits in Chancery in 
all matters of equity, where right 
and justice cannot fully and com- 
pletely be obtained, according to the 
course of the common law or any 
existing statute law; Provided, the 





debt or thing sued for or demanded 
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in chancery shall exceed in value the 
sum of 50 dollars.” 

From the common law side of this 
court judgments are removed into 
the supreme court, by appeal and 
writ of error; and from the equity 
side by appeal, to the chancellor. 

The Circuit courts, have a super- 
intending power and control over 
justices of the peace and County 
courts ; and after judgment, an ap- 
peal lies from the justice’s court and 
county court to the circuit court, and 
to no other tribunal. 

IV. ‘The “* Superior Court of Chan- 
cery. 

The chancellor has general equity 
jurisdiction, as much so as the chan- 
cellor of the state of New York ; 
and is authorised to entertain suits, 
“‘ where a remedy cannot be had in 
the ordinary course of the common 
law proceedings.” 

In equity cases, an appeal lies 
from the chancery side of the circuit 
court to the chancellor, as before ob- 
served ; and from the chancellor, to 
the supreme court. 

This court sits twice annually in 
each judicial district, and its de- 
crees are a lien on-lands within the 
district in which they are made ; no 
appeal lies from it to the supreme 
court, unless the debt or thing claim- 
ed or recovered exclusive of costs, 
shall be above the value of $500, or 
where lands or slaves are the sub- 
ject of the decree. 

The courts of chancery jurisdic- 
tion, may issue executions as courts 
of law do, in addition to the powers 
possessed by the courts of chancery 
in england, for enforcing decrees. (1) 

V. The “ Supreme Court.” 

This court is invested with its 


(1) The present chancellor of the state is, 
the honourable “Wm. Harper.” It is not 
distinctly stated, but I infer, that the chan- 
Cellor takes original jurisdiction of all equity 





powers, by the 2d. section of the 5th. 
article of our constitution : 

‘*The Supreme Court, except in 
cases otherwise directed by this con- 
stitution, shall have appellate juris- 
diction only, which shall be coexten- 
sive with the state, under the restric- 
tions and limitations in this consti- 
tution provided. 

Sect. 3. It shall have a general su- 
perintending control, over all infe- 
rior courts of law. It shall have 
power to issue writs of Habeas Cor- 
pus, Mandamus, Quo Warranto, 
Certiorari, and other original reme- 
dial writs, and to hear and determine 
the same.”’ 

Two terms of this court are to be 
held annually, in each of the 4 judi- 
cial districts into which the state is 
divided. 

Its judgments, are a lien on lands 
throughout the district in which they 
are rendered ; but it may issue exe- 
cution into any county in the state. 

83. Which are courts of equity, 
and which of law, &c. ? 

A. This has been in part answered, 
already. 

The proceedings on the equity side 
of the circuit court, and before the 
chancellor, are by bill and subpena, 
as in England, mutatis mutandis. 

34. What methods are used to 
carry up judgments &c. ? 

A. ist. A judgment from a Justice’s 
Court, is carried up to the circuit 
by appeal and certiorari. 

The former is done by praying 
the appeal before the justice within 
10 days after the rendition of judg- 
ment, and giving security to prose- 
cute it, in double the amount of the 
judgment. 

The proceedings on the appeal in 


causes within the several judicial districts in 
which his court is held, if the party chooses 
to institute his suit before him, in the first in- 
stance. Ed. 
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the circuit, are in the nature of a 
new trial, founded on the transcript 
of the proceedings sent up by the 
justice. 

The certiorari is the same as in 
New York, and brings up the pro- 
ceedings for the inspection of the 
court above, in order that the judg- 
ment may be reversed on the ground 
of error in point of law. 

2d. Judgments are removed from 
the common law side of the Circuit 
Court (to the Supreme Court,) by 
appeal and writ of error. 

The proceedings on the latter, are 
much the same as in England ; the 
appeal is conducted in the same way, 
as above described from a justice’s 
court ; the object of each is the same, 
viz. to reverse for error. 

3d. Decrees on the chancery side 
of the circuit court, are always car- 
ried up by appeal to the chancellor. 

4th. No appeal lies from a jus- 
tice’s court, on judgments by default 
or nonsuit; nor unless the amount 
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of judgment is more than $10. 

5th. Decisions in the county court, 
are removed to the circuit court by 
appeal. 

6th. Decrees of the chancellor, 
are always carried up to the supreme 
court by appeal. 

In all these cases of appeal, the 
party appellant comes with his secu- 
rity before the court, prays that his 
appeal may be entered, perfects the 
recognizance, and in due time gets 
out the transcript of the record. 


MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
4. Robert M‘Cloud is at present, 
state printer; he resides at St. 
Charles, the seat of Government. 

36. Who is the principal Bookseller 
at the seat of Government ? 

A. There is no book store at St. 
Charles; and but one in St. Louis 
viz. Essex & Hough’s, which is on 


a very limited scale, 
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No. 11. CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

A. Bargain and sale. 

Our statute does away the neces- 
sity of inserting certain covenants. 
It speaks as follows, “ the words 
grani, bargain, sell, shall be adjudg- 
ed an express covenant to the gran- 
tee his heirs and assigns ; to wit, that 
the grantor was seized of an inde- 
feasible estate in fee simple, freed 
from incumbrances done or suffer- 
ed from the grantor (except the 
rents and services that may be re- 
served, ) as also, for quiet enjoyment 
against the grantor his heirs and as- 
signs, unless limited by express 
words contained in such deed, and 
that the grantee his heirs, executors 
administrators and assigns, may in 
an action assign breaches, as if 
such covenants were expressly in- 
Serted.”” (1) 

2. Does the legal possession pass 
without livery, &c. ? 

. Possession passes to the grantee 
without livery of seizen or any other 


(1) On the Ist of Fune 1816, a statute 
went into force in this (then) territory, intro- 
ducing the common law of england, and stat- 
utes of the british parliament in aid of or to 
supply the defects of the common law, made 
prior to the 4th of Fames the Ast. of a general 
nature and not local to that kingdom, and 
which common law and statutes, are not 
contrary to the laws of this territory, and not 
repugnant to nor inconsistent with the con- 
Stitution and laws of the United States, 

This statute has been held to give effect to 
the common law, where our statutes are si- 
lent. 

There is a proviso in it, ‘“That none of the 
british statutes respecting crimes and punish- 
ments shall be in force in this territory, nor 
shall any person be punished by common law 
where the laws and statutes of this territory 








act, as in England; this is effected 
by the statute of uses in force here as 
above stated by the act adopting the 
common law, and statutes of england 
in aid of the common law, prior to 
4 Jac. 1. (1606.) 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. Precisely as in England. 

But in respect of estates tail, our 
statute enacts, that where any real 
estate shall be entailed, the whole of 
the right and interest of in and to 
the same, shall vest in fee simple in 
the person having the first reversion 
or remainder after the life estate is 
determined. ( Gey. Dig. 125.) 

This statute leaves the creation of 
an estate in tail as in england, but 
co instanti converts such estate into 
a fee simple expectant on the life es- 
tate of the grantee; at least, such 
was the intent of the law makers. 

I cannot learn, that there have 
been any adjudications on this sta- 
tute. 

When expounded, it must be con- 
strued here as it would be in Eng- 
land. It is untechnically drawn. 


have made provision on the subject, but 
where the laws and statutes of the United 
States and this territory have not made pro- 
vision for the punishment of offences, the 
several courts may proceed to punish for 
such offences, Provided the punishment shall 
in no case be other than fine and imprison- 
ment, and the term of imprisonment, shall 
not exceed 2 months, nor the fine $100.” 

The above statute is in force now since 
our political change to a state, mutatis mu- 
tandis. 

I may observe once for all, that by ourcon- 
stitution it is ordained, ‘*‘ That all laws now 
in force in the territory of Missouri which 
are not repugnant to this constitution, shall 
remain in force until they expire by their 
own limitations, or be altered or repealed by 
the General assembly.” 
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4. Is the construction of common 
assurances, governed by the rules of 
common law; or by the intent, &c. ? 
A. Governed generally by the rules 
of common law, not by the intent as- 
certained from the whole instrument. 

5. Are attesting witnesses &c. re- 
quired to conveyances ? 

A. No attesting witnesses are re- 
quired ; our law is the same as to 
this as in England. 

6. Must the deed be sealed ? 

7. Isa scroll sufficient ? 

4. It must be sealed ; but by statute, 
a scroll “ affixed by way of seal’ has 
the same effect as aseal. (See Vo. 
IIT. and Appendix.) 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
4. There is no alteration. 

9, Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

A. It is not necessary. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 

4. By our act ( Gey. Dig. 129.) All 
deeds, conveyances, bonds and other 
obligations for lands, tenements or 
hereditaments hereafter made and 
proven or acknowledged before any 
competent wuthority, shall be recorded 
in the county where such lands tene- 
ments or heredituments are situated 
within 3 months from the date thereof, 
or the same shall be void against sub- 
sequent purchasers recording the said 
deeds, (1) conveyances, bonds or other 


(I) Meaning doubtless, the deed &c, to the 
Subsequent purchaser &c. Ed. 
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obligations, within the time prescribed 
by this section; and by another act 
( Dec. 6, 1821, ) shall not be binding 
(except as between the parties) until 
deposited in the clerk’s office for re- 
cord as the law directs; which time 
of deposit &c. is to be entered on a 
list by the clerk the same day. 

« Acknowledgments” may be ta- 
ken, before the clerk of the circuit 
court of the county; or any justice 
of the peace of the county where the 
land lies ; or before one of the judges 
of the supreme court or of the circuit 
courts. 

So far is certain; it is rather 
doubtful whether the acknowledg- 
ment before a justice of the peace 
would be good out of his county. 

The justices of the county courts 
are also authorised to take the ac- 
knowledgments of deeds &c, in their 
respective counties. 

“Proof” of the execution (1) by 
one or more of the subscribing wit- 
nesses, has the same effect with the 
acknowledgment by the grantor; 
viz, itentitles the deed to be recorded. 

By an act passed ( Dec. 6. 1821.) 
it is required, that persons who take 
the acknowledgment of any deed or 
instrument concerning lands or 
whereby the same may be affected in 
law or equity, shall moreover add, a 
certificate stating, ‘* that the persons 
acknowledging are personally known 
to him, or proven by two credible 
witnesses (whose names shall be 
mentioned in the certificate, ) to have 
been the proper persons who made 
the deed or instrument.”’ 

And where not so acknowledged, 
before it shall be admitted to record, 
‘* shall be proven before some judge, 
justice or clerk, by one credible per- 
son, who shall state in the certificate 
to be annexed to the deed or instru- 


(1) I presume before the same officers. Ed. 
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ment, that the person who executed 
said deed or instrument is the real 
person who subscribed the same, and 
that said witness is personally ac- 
quainted with the maker thereof.” 

Deeds and conveyances made by 
non-residents, must be acknowledged 
or proven before some court of record 
and certified under the seal of such 
court; or before any mayor, chief 
magistrate or other officer of any city, 
town or place, where such deeds and 
conveyances shall be made, and cer- 
tified under the common or public seal 
of such city, town or place, where 
they have a public seal, if not, under 
the private seal of such mayor, chief 
magistrate or other public officer, in 
order to be recorded. 

Where there is no public seal of 
the place, that fact should be men- 
tioned in the certificate. 

Deeds, are here recorded in the 
office of the clerk of the circuit court, 
who is ex officio, recorder. 

I presume that notice of the prior 
title though the deed were unrecord- 
ed, would bar the second incum- 
brancer. 

We have no adjudications on the 
subject ; but the law of england would 
probably govern us in this respect. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. 2? 
A. By our statute, husband and wife 
can convey the wife’s lands by deed 
executed by them both, and acknow- 
ledged by the wife before some court 
of record, where she must be exa- 
mined separate from the husband 
and declare, that she executed the 
deed freely and willingly and wishes 
not to retract. 

But if there be a covenant or war- 
ranty, it is binding no further than 
to convey the right and interest of 
the wife, at the date of the deed. 

The privy examination, acknow- 
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ledgment and declaration of the wife, 
must be certified by the judge under 
the seal of the court and be annexed 
to or endorsed on the deed. 

And so in all cases of the proof or 
the acknowledgment of a deed, a 
certificate of such proof or acknow- 
ledgment must be endorsed by the 
person before whom the act is done. 

The above statute, does not in- 
clude lands conveyed to the wife and 
her heirs, after intermarriage. 

The right of dower is here con- 
veyed, by the wife’s joining in the 
execution of the deed ; and she ac- 
knowledges the execution before the 
proper officer, and is examined apart 
from her husband * whether she exe- 
cuted such deed voluntarily and with- 
out compulsion or undue influence of 
her husband.” (1) 

A certificate of such acknowledg- 
ment must be endorsed. 

A deed thus executed, acknow- 
ledged, certified and recorded accord- 
ing to law is a bar of dower. 

I have inserted the word * record- 
ed” because it is in the statute. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

13. Is aprivate examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. 2 
, 4. See answers No. 10, 11. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
A. Form of certificate of the judge, 


(1) I understand iny correspondent—that 
where the wife’s own lands are conveyed, the 
acknowledgment in or out of the state, must 
be before a court of record; but in regard to 
her dower, it may be barred, where the ac- 
knowledgment is before any officer, who may 
by law take the acknowledgment of deeds 
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when a feme covert joins in it to con- 
vey her (1) estate. 
“* State of Missouri ! 

County of 

In the Circuit Court for the said 

County: (or as the case is.) Be it 
remembered that on the day of 
in the year one thousand eight 
hundred and personally came 
before me (or as the case is) in open 
court C. B. the wife of A. B. named 
in the within deed who being by me 
examined privily and apart from her 
said husband acknowledged the with- 
in writing to be her act and deed and 
that she signed the same ; and declared 
to me who did then show and explain 
the within instrument to her, that she 
did freely and willingly seal and de- 
liver the within instrument in writing 
and wishes not to retract it; the said 
C. B. being also personally known to 
me to be the person who made and exe- 
cuted the same. [Or “ being also pro- 
ved by E. F. and G. H. two credible 
witnesses to be the same C. B. who 
made and executed the said deed &c.” 
as the case is. ] 

Taken and certified wnder the seal 
of said court by me the day and year 


aforesaid. 
SEAL OF ‘ : . 

the case is) of said 

3 Cover. court.”? (2) 


16. To bar the feme of dower in 
the husband’s estate; is her joining 














J. K. Judge Pa as 


(1) The word “her” is underscored by 
my correspondent, which further induces me 


» to suppose, that her right of dower in the 


husband’s estate, may be barred by the pro- 
per acknowledgment before any officer who 
has authority under the statute, to take ac- 
knowledgments ; and need not be made in a 
court of record. Ed. 

(2) I have varied my correspondents form 
by placing the name of the court at the head 
ef the certificate; which seems to me more 
eonvenient, than setting forth of what court 
he is Judge &c. when he comes to subscribe, 
but doubtless either would be proper, though 
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in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. As to the husband’s lands sold on 
execution for the debt of the husband 
we have no law which divests her 
dower in that case, or in any of the 
cases supposed in this question. 

Our statute subjects all lands to 
sale on execution, but it does not de- 
clare the effect of such sale in regard 
to the dower of the wife; she must 
of course be entitled to it, unless she 
consents to waive it by joining in the 
sheriff’s deed, of which I know no 
instance. 

The common law applied to our 
statute respecting sales under exe- 
cution, must determine the point. 

By this statute “all lands tene- 
ments and hereditaments whatsoever 
within this territory, where no suili- 
cient personal estate can be found, 
shall be liable to be seized and sold 
upon judgment and execution ob- 
tained.” ( Gey. Dig. 266.) 

Under this act, nothing would be 
construed to pass, I apprehend, but 
the right of the husband, subject to 
all legal incumbrances, and the wife’s 
right of dower is an incumbrance. .- 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

A. A bequest or devise to the widow, 


the form sent me is of the latter description : 
Where the court consists of more than one 
judge—Whether ail are to sign the certificate 
is not stated; but it is to be presumed so 
many must sign, as the law requires to hold 
the court. Where the identity of the grantor 
is proven by 2 witnesses, it does not seein to 
be required they should be attesting witnesses, 
nor is it necessary perhaps to set forth, that 
they were sworn, or credible, in the certifi- 
cate, the act merely saying the fact of iden- 
tity is to be * proven by 2 credible witnesses” 
whose names are to be mentioned in the cer- 
tificate, Ed. 
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is by statute a bar of dower, unless 
otherwise expressed. 

But the widow may elect, and this 
she must do within a year from. the 
testators death, by appearing before 
the circuit court and declaring her 
election, or by deed, acknowledged 
before any justice of the county and 
filed with the clerk of the circuit. (1) 

Upon intestacy, and where there is 
a child or children, the widow’s 
dower is to be “ one third part of the 
estate (real and personal _) (2) after all 
just demands against the estate are 
paid, in the manner prescribed by 
law in the settlement of estates. 

In the real property and slaves of 
the husband, she has only a life estate. 

If there be no children, the widow 
takes half the residue after debts are 
paid, and also “ the personal estate, 
negroes, and real estate which came 
to the husband by the wife, becomes 
the property of the widow absolute- 
ly.” (Gey. Dig. 164.) 

If the husband does not leave more 
than sufficient to pay his debts, the 
widow is not entitled to dower. (3) 

This statute went into operation 
on the ist. April 1817, and does not 


(1) If she makes no election—it is not 
stated, but I presume she takes her dower in 
the real estate, as atcommon law. Ed. 

(2) These words I have inserted, as plain- 
ly deducible from the context. Ed. 

(3) B, dowerhere my correspondent means 
‘‘the distributive share real and personal, in 
lieu of dower.” 

It appears by this statute, that upon intes- 
tacy, the law divests the widow of her dower, 
and she takes the share of the surplusage— 
real and personal after all debts paid, which 
the law assigns to her as afd, and which may 
be nothing, or more than her thirds at com- 
mon law. Also, that even when the husband 
makes a will, she is neither entitled to the 
bequests, nor her dower by election, but out 
of the surplusage after debts paid. See post 
* Descents.” Ed. 

(4) If I am right in supposing the wife’s 





impair the right of dower absolutely 
vested, before the passage of it. 

18. What Officers in your State are 
authorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
A. Sce Answers Nos. 10, 11. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

A. * State of Missouri ! 
County of 88. ‘ 

Be it remembered that on this 

day of in the year one 
thousand eight hundred and 
before me J. P. a justice of the peace 
(or other officer as the case is) with- 
in and for the county aforesaid, per- 
sonally appeared A. B. the grantor 
within named and acknowledged the 
foregoing deed or instrument of wri- 
ting to be his act and deed; the said 
A. B. being also personally known to 
me to be the person who made and ex- 
ecuted the same. (or * being also pro- 
ved by E. F. and G. H. two credi- 
ble witnesses to be the same A. B. 
who made and executed the same &c.’ 


as the case is.) 

Taken and certifi- 

ed the day and year > J. P.[seax]’ (4) 
above written. 


dower may be barred, by an acknowledgment 
before an officer out of court, then in case she 
joins inthe conveyance for that purpose,— 
add, immediately after the word “deed” in 
the above form—* Also at the same time per- 
sonally appeared before me C. B. the wife of said 
A. B. and being by me examined privily and 
apart from her said husband acknowledged the 
within writing to be ber act and deed and that 
she signed the same and declared to me who did 
then shew and explain the said writing to ber, 
that she did freely and willingly deliver the same 
and wishes not to retract it; the said C. B. as 
well as the suid A,B. ber husband being also per- 
sonally known to me to be the persons who made 
and executed the same. (or “ being also proved 
by E. F. and G. H. two credible witnesses, to 
be the same A. B. and C. B. who made and 
executed the same,” as the case is.) Taken 
and certified &c. as above. Ed. 
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20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

A. “ State of Missouri! : - 
County (or City) of —— § °” 
Be it remembered that on the 
day of the date hereof before the un- 
dersigned (a Justice, mayor &c. de- 
scribing his office as the case may 
be,) within and for the county (or 
city) aforesaid, personally appeared 
E. F..a subscribing witness to the 
foregoing (or within) instrument of 
writing who being by me duly sworn, 
5 on his oath saith, that he was present 
and saw A. B. sign and seal the said 
instrument of writing ; that he did at 
the same time acknowledge the same 
to be his act and deed for the purposes 
therein mentioned and as such deliver- 
ed it to C. D. and that he the said E. 
F. at the request of the said A. B. 
subscribed the same as a witness ; and 
urther on his said oath did say, that 
the said A. B. who executed said deed, 
is the real person mentioned therein, 
and with whom he the said E. F. is 
personally acquainted. (1) - 
In testimony whereof I have here- 
Dy unto set my hand and seal (or affixed 
the seal of said city as the case is) 
this day of in the year 
one thousand eight hundred and 
Officers name [sEAL. |” 
21. Must the grantor or witness 
subscribe the acknowledgment, or 
leposition ? 
1. Neither the grantor or subscri- 
bing witness need sign his name to 
the acknowledgment, or deposition. 
22. Is the certificate to be under the 
seal, as well as the hand of the officer? 





























(1) If the subscribing witness or witnesses 
brove the deed, but should not know the per- 
on of the grantor, that fact may be proved 
y any other person, and the certificate be 
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A. It is always the practice to affix 
his seal, when the acknowledgment 
or proof is taken by a Justice, 
Judge &c. The statute requires the 


al seal to the certificate of proof or 
acknowledgment taken before him ; 
so where the certificate is beforea 
Mayor &c. the city or publick seal 
of the town, place &c. must be af- 
fixed. 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
A. The form of the certificate is as 
in other cases, stating the fact how- 
ever as itis, that the person “being 
conscientiously scrupulous of taking 
an oath and being duly attirmed ac- 
cording to law did affirm and say 





that &c.” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what oflicers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 

A. Before some court of record ; or 
before any mayor, chief magistrate 
or other officer of any city, town or 
place where such deed &c. shall be 
nade ; certified &c. (See Vo. 10, 11.) 
25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. No proof of this is required by 
the statute; and it has never been 


-| required in practice ; for the purpose 


of recording, credence is given to 
the certificate itself, being in due 
form. 

But a recorded deed must be pro- 
ved on a trial as if it were not re- 


the deposition of the subscribing witness; 
“and further one G. H. a credible person being 
sworn, on bis oath did say, that the said A. B. 
who executed &c.” as above. Ed. 





aried accordingly, by adding at the end of 
80 


clerk of the circuit, to aflix his offici-— 
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corded ; in case of loss &c. the re- 
cord may be resorted to as evidence 
of the execution and contents &c, on 
common law principles of evidence. 

26. If grantors or witnesses are 

dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 
A. The judges, as also the clerks of 
the circuit courts, are authorised if the 
witnesses, and grantors are deceas- 
ed or cannot be had, to take the ex- 
amination of any witness or witnes- 
ses on oath or atlirmation to prove 
the hand writing of such deceased 
witness or witnesses, or where such 
proof cannot be had, then to prove 
the hand writing of the grantor or 
grantors, which shall be certified by 
the person before whom such proof 
is made; the justices also of county 
courts, may take the proof in this 
manner; the deed may then be re- 
corded. 

27. If the grantor and witnesses 

are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 
A. No particular regulation is made 
in this case ; but see No. 10, 18, and 
the preceding, No. 26. The provi- 
sions referred to in these answers, 
would in most cases prevent any 
difficulty supposed in this question. 

28. Are deeds and mortgages 
recorded, evidence; by whom are 
copies exemplified ? | 
A. Our statute is silent and the com- 
mon law governs on this point: (See 
No. 25.) 

The copy is exemplified by the re- 
corder, who is the clerk of the cir- 
cuit ; he subjoins his certificate, that 
it is a true copy, and affixes the seal 
of the court. 

29. In what order, do mortgages 
take preference of each other ? 














A. See answer No. 10. There is 
nothing further in the statute than is 
there stated: The common law 
rules this subject so far as itis not 
changed by the terms or true con- 
struction of those acts. 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- — 
gistering ? 
A. Three months. (See No.10.) © 

31. May deeds of mortgage, be ac- | 
knowledged and proved in like man- © 
ner in and out of the state, recorded | 
and have like competency in evi- | 
dence, as absolute deeds &c ? ° 
A. They stand on the same footing, 
in all these respects. 

$2. In regard to the execution of | 
deeds and mortgages in your State, © 
is there any other thing to be obser- 
ved, &c. ? : 
A. Nothing. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- | 
tion in your state ? 
A. Yes; “all lands, tenements and 7 
hereditaments within this territory 7 
(state, where no suflicient personal | 
estate can be found, shall be liable 
to be seized and soldupon judgment © 
and execution obtained.” ( Gey Dig. 
266. ) | 

34. From what time is a judgment | 
(or decree in equity,) a lien on real ~ 
estate, against alicnation of the debt- ” 
or, &c. ? 3 
4. By statute, all liens are to com- 
mence on the day of the rendition of 
the judgment, and continue for 5 
years and no longer, unless revived 
by scire facias within the 3 year‘; 
served upon the terre-tenants or 0¢- 
cupants, and on the defdt. or his as- 
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signs, heirs exrs. Or adrs. &e. ; and 
such revivor may be from time to 
time, within 3 years as often as ne- 
cessary- 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

J. By priority of judgment. 

36. Does a judgment bind, after 
acquired land ? 
A. It does. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

4. The first execution delivered. (1) 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered 2 
A. He may. 

39. Is a prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. Judgments in the circuit courts, 
whether at common law or in equity, 
create alien only on the lands with- 
in the county where they are render- 
ed, in the first instance. But execu- 
tion (a testatum_) may be flirected to 
any other county in the state after a 
return of nulla bona in the county 
where the judgment was rendered, 
and the lands goods &c. are bound 
in such other counties from the deli- 
very of the writ to the sheriff; so a 
cd. Sd. may issue into another coun- 
ty aftera like return. 

In the Supreme Court and in the 
Superior Court of Chancery, the lien 
created by the judgment extends 
throughout the judicial district in 
which the judgment may be rendered. 

The state is divided into 4 judi- 
cial districts, in and for which re- 
spectively, the Supreme court and 
Superior court of Chancery hold sta- 
fed sessions. (See “Courts” Nv. 29.) 

40. Is there any Court in which 


(1) I have added * delivered” as it is un- 
doubtedly meant. Ed. 
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a Judgment will bind the lands, in 
every county ? 

A. There is not: (See Courts” No. 
29, and preceding No. 39.) 

41. Can execution be taken out at 
once, in every county, &c. ? 

A. Execution, can be taken only to 
one county at a time. 

In the Circuit Court, the lien cre- 
ated by the judgment or decree does 
not extend beyond the county in 
which the judgment is rendered, as 
above stated. 

A lien may be obtained on lands 
situate in other counties, by sending 
an execution there; but the lien at- 
taches then, upon the delivery of the 
execution, and not upon the rendi- 
tion of the judgment; of course a 
junior judgment in the county where 
the lands lay, has precedence to an 
older judgment from another county, 
but not to an older execution on that 
judgment. (See preceding answers 
Nos. 29. 39.) 

42. Can execution issue immedi- 
ately after judgment, against reat 
estate of the debtor, and that be seld 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 

A. It may issue immediately, and 
the sale is for cash in hand. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 

A. The deed does not take effect, till 
after acknowledgment. (1) 

There is no statutory provisions 
for summary redress. 

(1) My correspondent does not say, whether 
the officer’s deed is io be acknowledged first, in 
court. I should presume so, as an “‘ acknow- 
ledgment” is not necessary to the validity of 
deeds between: parties in other cases, at all; 


(See answer No.9.) but this is no ways clear. 
Ed. 
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44. Before real estate can be sold 

on execution, must it be appraised 
and sale deiayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 
A. Three valuers of real and per- 
sonal property taken in execution, or 
to be sold under judgments and de- 
crees, are appointed by the county 
court, for each township annually. If 
the creditor or his attorney or agent 
endorses on the execution or order of 
sale, that he will take property at 
two-thirds of its appraised value in 
whole or part, the sheriff or officer 
then, is to call upon the valuers who 
are to appraise the property levied 
on, and a certificate of such valua- 
tion by them or any two of them is 
to be delivered to the officer, who is 
to deliver a copy to the clerk of the 
court or justice from whence the ex- 
ecution issued: If within 20 days 
after, the defdt. does not discharge 
the execution or order, the officer is 
to expose the property to sale, set- 
ting it up at two-thirds of the ap- 
praised value, if it brings more, he 
is to pay the excess to the defdt; if 
it will not bring more than the two- 
thirds of the appraised value, he is 
to deliver the same or so much as 
will satisfy the execution, at two- 
thirds of the appraised value to the 
plaintiff, and make a deed (or bill of 
sale &c,) according to law, as in 
other cases on sale of real or per- 
sonal estate by execution. 

If the plaintiff does not endorse as 
aforesaid, the debtor is allowed a 
stay of further proceedings on the 
execution for 2 and a half years, on 
giving bond to the creditor with 
surety approved by the officer—to 
pay the amount and six per cent in- 
terest within the period afd.—which 
bond is to be returned to the court, 
and the officer is to release the pro- 
perty or person of the defendant. 
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And if the defendant chooses, in- 
stead of the bond and security afd, 
he may give real estate appraised as 
afd at two-thirds of its valuation as 
security, if the title be approved by 
the court, or justice, or a judge or 
the clerk in vacation ; and if the real 
estate so mortgaged at two-thirds its 
value is insufficient, he may give 
personal security as afd. for the ba- 
lance; and the return of the officer 
shewing such real estate is pledged, 
shall be considered a mortgage &c. 

If the money is not paid at the 
expiration of the time, execution 
goes against the defendant and sure- 
ty, on which their property real and 
personal may be sold, without fur- 
ther delay. 

This act was passed December 28, 
1821, and contains many other pro- 
visions : Another act was passed Jan. 
11, 1822—by which, if on executions 
issued or to issue, the pltff. will en- 
dorse that loan office certificates of the 
State of Missouri will be received at 
par, and the defdt. does not satisfy 
the execution within 30 days after 
notice of such endorsment, the officer 
may proceed to levy and sell, for 
such certificates, saving to defdt. the 
election of what property shall be 
first sold, as provided for in the pre- 
ceding act. 

Tis last act to go into execution, 
from and after the 1st. of April 1822. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
A. No. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

A. See No. 44. 

47. What security is required, 
that the property shall not be wasted. 
and be forth coming ? 
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A. See Nos. 44. 46. 

48. May the debtor redeem land 
seld on execution, &c. ? 

A. See note below. (1) 

49. May judgments on warrant 
of attorney, be entered in vacation? 
A. No; they can only be entered on 
motion, in open court. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

51. In suchcase, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

4. Wehave nostatutory regulations ; 
I am inclined to the affirmative opi- 
nion on these questions. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
4. This depends here on the com- 
mon law. (See 2 Bac. ab. pr. Wil- 
son, 505. 739. 740.—5 Binn. 273.) 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

A. The ca. sa. is not allowed, till 
after a fi. fa. returned nulla bona. 

As to bail, see * appendix,” from 
sec. 6. to 16. inclusive. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
1. The debtor may be imprisoned 
on aca: sa: for any sum; none are 
exempt. | 

55. Is the Ca. Sa. regulated by 
the common law, dc. ? 


(1) The answer to this question was, that 
a law existed authorising the redemption of 
land sold on execution, at any time within 
two and a half years, by paying to the cre- 
ditor his money and 10 per cent interest: In 
Fany. 1822, I was informed, that it would 
certainly be repealed by the levislature then in 
session, and therefore have not given the 
particulars; it was probably taken from the 
N.Y. act, See answ. to No. 48. N, Y. p. 135. 

Ed. 
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4. By the common law. 

56. Are any kinds of personal es- 
tate exempt from execution ? 
A. Spinning wheels and cards; 1 
loom and other apparatus for mak- 
ing cloth in a private family; one 
cow and calf; all the spun yarn or 
thread to be manufactured for family 
use; cloth made in private families 
for their own use, with necessary 
clothing ; with one bed and furni- 
ture, aire exempted absolutely. 


No. Iv. INSOLVENT (LAW.) 


57. Is there a standing insolvent 

law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 
A. There is such a law, and there is 
no exception, on account of the cause 
of action, unless actions for tort men- 
tioned below, form an exception. 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

A. If the debxor is in prison, he ob- 
tains a hearing and a final discharge 
in 5 days from the application to any 
judge of a circuit or county court or 
justice of the peace; if he is not in 
prison, in 10 days. | 

He makes affidavit to his schedule, 
delivers up his property and obiains 
his certificate of discharge, which 
however will prove unavailing if 
fraud, undue preference or false 
swearing, is substantiated against 
him by a creditor. (1) 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 


(1) Mention is not made in what manner, 
a creditor is to invalidate the certificate; I 
presume it must be when at any time after- 
wards execution is taken against his body, 
and he pleads or claims the benefit of the 





certificate. Ed.. 
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4. The debtor need not be in jail: 
The statute says that “any debtor 
imprisoned or liable to be imprisoned 
for debt, may make application” &c. 

It would seem not to include ac- 
tions in tort, till judgment had ren- 
dered the claim a debt. (1) 

60. Is there any thing peculiar in 
your insolvent law ? 
4. Nothing peculiar. Assignees are 
appointed by the circuit court, in 
whom the insolvents property is 
vested, who give bonds with secu- 
rity, and proceed to collect and pay 
pro rata. 


No. v. wits, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. 2? 


4. Every person 21 years of age of | 


sound mind and not being a married 
woman (unless having power by 
marriage settlement or special au- 
thority in writing from the husband 
before marriage to make a will,) may 
devise and bequeath their lands, and 
(if 18 years of age) their goods, at 
pleasure. 

But then itis provided, that if the 
person making the will omits to men- 
tion the name of any child or chil- 
dren living, or their representatives 
if dead; or afterwards marry, or 
havea child or children not provided 
for in such will, and die leaving a 
widow and child, or either a widow 
or child, although such child be born 
after the death of the father, he shall 
be deemed so far as regards the 
widow and such child or children to 


(1) The term “debt” is the descriptive 
phrase used in all insolvent acts I believe, 
and the construction has probably been more 
liberal than the opinion intimated, by my cor- 
respondent. Ed. 
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die intestate, and they are entitled 
accordingly ; and to raise such por- 
tions the devisees and legatees are to 
contribute &c. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
A. Our statute concerning wills and 
testaments ( Dec. 3, 1821.) requires 
in respect both of real and personal 
estate, ** that the will be signed by 
the testator or testatrix, or by some 
other in his or her presence and by 
his or her direction ; and moreover, 
be attested by two or more competent 
witnesses subscribing their names to 
such will and testament in presence of 
the testator; saving to the widow 
her legal right of dower, which shall 
not be prejudiced by any devise 
thereof. 

63. What formalities are required, 
in the revocation of wills of land ? 
4. No will in writing, or any devise 
or bequest therein, shall be revoked 
by any subsequent will, codicil or 
declaration, unless by writing, exe- 
cuted in the same manner before 
prescribed, with respect to wills and 
testaments; and no devise so made 
or any clause thereof shall be re- 
vocable, but by the testator or testa- 
ivix destroying, cancelling or oblite- 
rating the same or causing it to be 
done in his or her presence, (or) (1) 
by a subsequent will codicil or de- 
claration in writing as afd. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. The provisions are not, indenti- 
cally the same. 


(1) I have copied this nearly in the words 
of the act of Dec. 1, 1821, concerning wills 
and testaments, as printed by the state printer 
(1822.) The disjunctive ‘ or” would seem 
necessary to the sense of this clause, and 
makes it correspond with the 6 sec. 29. Car, 
ii, from which it is borrowed. Ed, 
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65. Before what court, or officer, 

are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 
A. By the county court in term, and 
the clerk of the court in vacation, 
subject to the confirmation or rejec- 
tion of the court. 

The will is to be proved, in the 
county where the testator’s mansion 
house or known place of abode was ; 
if no such residence, and lands are 
devised, then in the county where 
the lands are, or one of them if they 
be in different counties; if he had 
no place of residence and no lands 
be devised, the proof is to be in the 
county where he dies, and if he dies 
out of the state, then in any county. 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance 2 
A. It is proved by the subscribing 
witnesses. 

As to the effect of probate; the act 
provides, that the court or clerk may 
immediately receive proof of the will 
and grant a certificate of probate, or 


reject it and grant a certificate of 


rejection. 

Any person however interested 
may within 5 years by his petition to 
the circuit court of the county, con- 
test the validity of any will proved, 
or pray the proof of any one rejected. 

On this an issue is to be made up, 
whether the writing produced be the 
will of the testator or not, which is 
to be tried by a jury if either party 
requires it, or (else) by the court, 
and the verdict of the jury, or judg- 
ment of the court is final, saving to 
the court the right of granting a new 
trial as in other cases, and to either 
party an appeal in matters of law, to 
the supreme court as in other cases. 

After 5 years, the probate or re- 
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jection of the will is binding, saving 
to infants, married women, persons 
absent from the U. S. (during the 
whole 5 years,) or of unsound mind, 
a like period after their respective 
disabilities are removed. 

67. In what office is the will and 

inventory registered: are office ce- 
pies evidence ? 
A. After probate, they are to be re- 
corded in a book by the clerk of the 
county court in 30 days; if lands be 
devised they are to be recorded in 
the recorder’s office of the county 
where the lands lie, and if in different 
counties, then in each, within six 
months after probate. 

We have no statute making office 
copies of wills evidence: Letters tes- 
tamentary are to be recorded by the 
clerk of the county court, who is to 
certify on the letters, that they have 
been recorded according to law, and 
letters not so recorded are not to be 


| received in evidence ; and copies of 
| letters so recorded under the seal of 


the oilice in which recorded, are to 
have the same effect as the original : 

The copy of the will annexed to the 
letters, is 1 presume, evidence where 
the will is to be made use of in re- 
spect to the personal estate, by the 
rule of common law; and as our 
statute gives the probate of wills of 
land as well as of personalty to the 
county court and upon the same evi- 
dence, it may in both cases perhaps 
be prima facie evidence, until avoid- 
ed on appeal, or on petition to the 
circuit court. (1) 


(1) In some of the states, wills, and office 
copies of wills proved before the “¢ ordinary” 
or whatever be the name of the officer or 
court exercising this jurisdiction, are made 
evidence even at law, on questions between 
the heir and devisee; but in no case I be- 
lieve, have they been held to be more than 
prima facie evidence for the devisee. 

It would appear, that the execution of 
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68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

4. The same formalities are requir- 
ed both in regard to the making and 
the revoking, as in wills of land; 
(see Nos. 62, 63.) except, the case 
of a nuncupative will, not exceeding 
$200, and the wills of soldiers, 
which are regulated after the 19 sec. 
29 Car ii. with the difference in 
the sum, and that 2 instead of 3 wit- 
nesses are sufficient to the words &c. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

71. If not, what. is to be done to 
enable them to sue ? | 
4. By our statute, letters testament- 





wills of Jand must necessarily as to the land, 
be subject to trial by jury, wherever trial by 
jury, isa constitutional right; freebolds are of 
common law trial, and do not fall within the 
ecclesiastical forum. 

As to personal estate the probate in many 
states as in england, seems conclusive; but 
in regard to the freehold, whether the devisee 
or heir is bound by the rejection or the ad- 
mission of the will to probate, to claim their 
interests as upon any other conveyance, in an 
ejectment, or by resort to chancery upon an 
issue devisavit vel non, is a question variously 
circumstanced, under the operation of local] 
acts. In england the willas to land is con- 
sidered only as a statute conveyance; the 
probate of the will is merely to invest the 
executor; and the letters testamentary shew- 
ing such probate prove nothing as to the de- 
vise of the land; prima facie the inheritance 
vests in the heir, and the devisee must shew 
a paramount title by the devise of the an- 
cestor, and whether the will is duly executed 
as a conveyance to pass the estate, would 
seem to be wholly a question at commonlaw 
and triable by jury—and only by jury, where 
the constitution, has secured a jury trial. Ed. 





| 
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ary and of administration granted 
out of the state, being produced here 
under the seal of the court or office 
granting the same, are suflicient to 
enable them to sue as fully as if 
granted in this state. 

It may be necessary to have the 
certificate under the seal of the state, 
to prove “the seal of the court or of- 
fice”? granting the letters. 

72. Are exemplifications of wills 

and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 
A. By the statute, authenticated co- 
pies, of wills proved according to the 
laws of any of the U. S. or territo- 
ries or country where the same are 
made with the probate thereof annex- 
ed or endorsed, being attested by the 
publick or common seal of the court 
or office where the same have been 
granted and recorded, shall be good 
and available in law for the granting 
conveying and assuring of the lands 
&§c, devised, as well as the goods &c. 
bequeathed; and the copies made as 
afd. (other than copies and probates 
of such wills as shall appear to be 
annulled or disproved,) shall be re- 
corded as required in case of wills ex- 
ecuted and proved within this state, 
and shall be as good and valid to all 
intents and purposes, as if executed 
and proved within this state, and be 
admitted in evidence as such: Pro- 
vided, that any such will may be con- 
tested, disproved and annulled, with- 
in the same period, and in the same 
manner as prescribed by this act, 
respecting wills proven in this 
state. (1) 


(1) The act makes authenticated copies, 
of wills proved according to the laws of any 
other state or country, with the probate there- 
of annexed or endorsed, attested by the seal 
of the court, or office where granted and re- 
corded, available &c ; and such copies may be 
recorded, and be as good ke, as if executed 
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73. How are foreign wills and 
testaments proved in your state, &c? 
A. There is no other statute provi- 
sion respecting wills made in ano- 
ther state or country, than those a- 
bove cited, nor respecting adminis- 
tration in other states or countries. 

The common law regulates every 
thing as to the exemplification of 
foreign deeds, judgments &c. 

In regard to the proof of publick 
acts, records and judicial proceed- 
ings in other states of the union, the 
authentication must of course be ac- 
cording to the acts of congress: See 
2 vol. 102. 3 vol. 621. laws of cong. 
Bioren’s Edit. 

The following observations may 
be properly added to these answers, 
grounded on our statutes. 

i, No person Can act as an exor. un- 
til 21 years of age but in such 
case, and also where there is a 
contest about the will, or the exor. 
is absent, letters durante &c. may 
issue. 

2. An exor. oradmr. may be a wit- 
ness, whether pltff. or defdt. as_ to 
facts occurring anterior to his 
qualification. 

3. May assign notes and bonds ta- 


ken in acourse of administration, 
in payment of debts or to legatees 
or distributees. 

4. On contracts in writing by the 
testator or intestate to convey 
lands, the circuit court may de- 
cree specifick execution against the 
exor. or admr. who are to convey, 
and the money received, is assets. 

5. Receipts and discharges for mo- 
nies received, must be signed 
(where more than one) by a ma- 
jority of the exors. or admrs. or 
to have no effect. 

6. Exors. or admrs. may resign or 
surrender on settlement &c. of his 
part, and for cause allowed by the 
county court. 


No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 





within the state. Itis not perhaps clear, 
what is intended by the probate to be annexed 
or endorsed : whether this isto be the oath of 
the witnesses, or the certificate of the officer 
before whom the will is proved ‘‘that it was 
proved &c. before him by the witnesses ac- 
cording to law.” 

However this may be, the copy of the will 
and the probate endorsed, are to be attested 
under the seal of the court or office where the 
came have been granted and recorded, mean- 
ing the office where the will is recorded and 
the probate granted. 

The effect of a will proved according to the 
laws of a foreign state or country, a copy of 
which is transmitted, would seem at first 
view to be “available in law for the granting 


ofland.” It can hardly however receive this 
$1 





construction, unless the will on its face and 
by the probate appear to have been executed, 
according to the statute of Missouri. The 
after limitation, ‘* that such copies should be 
as good and valid as if executed and proved 
within the state and be admitted to evidence 
as such” would seem to determine the mean- 
ing of the previous general words to be, that 
copies so authenticated, should be evidence 
of the existence and proof, of the will, and not 
of its competency to pass the estate, which 
must depend on the execution appearing to 
have been in conformity to the statute. The 
legislature could not it is to be presumed have 
intended that wills however made or attested 
in other states or countries, should pass lands 
in Missouri. Ed, 
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A. Upon intestacy, both the real 
and personal estate of the deceased 
(deducting the widow’s right of dow- 
er) (1) descends, and is to be dis- 
tributed to the kindred male and fe- 
male in parcenary, as follows. 

I. To the children, or their de- 
scendants. 

Il. If none, to the father, mother, 
brothers and sisters and their de- 
scendants, or such of them as there 
be, in equal parts. 

(II. If no children, father, mo- 
ther, brother or sister or their de- 
scendants, then to the grandfather, 
grandmother, uncles and aunts, and 
their descendants or such of them as 
there be, in equal parts. 

IV. If there be no children or their 
descendants, father, mother, bro- 
ther, sister, nor their descendants, 
grandfather, grandmother, uncle, 
aunt, nor their descendants, then to 
the great grandfathers, great grand- 
mothers, and to the brothers and sis- 
ters of the grandfathers and grand- 
mothers and their descendants or 
such of them as there be, in equal 
parts ; and so on in other cases with- 
out end, passing to the nearest lineal 
ancestors and their children, and 
their descendants, or such of them as 
there be, in equal parts. 

V. If there be no children, or their 
descendants, father, mother, bro- 
ther, nor sister, nor their descend- 
ants, nor any paternal or maternal 
kindred capable of inheriting, the 
whole shall goto the wife or hus- 
band of the intestate, and if the wife 
or husband be dead, it shall go to his 
or her kindred in like course as if 
such husband or wife had survived 
the intestate, and then died entitled 
to the estate. 

Particular provisions. 
1. Posthwmous children, inherit in 





like manner as if born in the life 
time of the intestate; but no right 
of inheritance shall accrue to any 
person whatsoever other than the 
children of the intestate, unless in 
being and capable in law to take as 
heirs, at the time of intestate’s death. 

2. In cases before mentioned, 
where the inheritance is directed to 
pass to the ascending and collateral 
kindred of the intestate, if part of 
such collaterals be of the whole 
blood of the intestate, and the other 
part of the half blood only, those of 
the half bleod shall inherit only halt 
as much as those of the whole blood, 
but if all such collaterals be of the 
half blood they shall have whole 
portions, only giving to the ascend. 
ants (if there be any) double por- 
tions. 

3. Where several lineal descend. 
ants and all of equal degree of con- 
sanguinity to the intestate however 
remote, or his or her father, mother, 
brothers, or sisters, or his or het 
grandfather, grandmother, uncles 
and aunts, or any ancestor living, 
and their children come into partiti- 
on, they shall take per capiia, that is 
to say by persons; and where a part 
of them being dead and part living, 
the issue of those dead have right to 
partition, such issue shall take per 
stirpes, or by stocks, that is to say, 
the share of their deceased parent. 

4. Where any of the children of 
the intestate shall have received in 
his lifetime, any real or personal es- 
tate by way of advancement, shall 
choose to come into partition with the 
other parceners, such advancement 
shall be brought into hotchpot, with 
the estate descended. 

5. In making title by descent, it 
shall be no bar to a demandant that 
any ancestor, through whom he de- 
rives his descent from the intestate, 





(1) (See No, 17.) 
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Bastards also shall be capable of 
inheriting and transmitting inherit- 
ance on the part of their mother, as 
if lawfully begotten of such mother. 

6. Where a man having a child or 
children by a woman, afterwards in- 
termarries with her, such child or 
children if recognized by him as his, 
shall be thereby legitimated; and 
the issue of all marriages deemed 
null in law, or dissolved by divorce, 
shall nevertheless be legitimate. 

The foregoing rules and provi- 
gions, are established by an act to 
‘‘direct descents and distribution,” 
passed Jan. 11, 1822. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals 2 


81. Are the 22nd and 23rd Car. | 


ii. c. 10, and 29 Car. il. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

1. The distribution of personal es- 
tate, is to be in like manner with 


(1) As to the widow’s dower, see Wo. 17, where 
{ have stated from the M. S. of my correspondent, 
what he wrote to me on the subject, antecedent 
to the act directing “descents &c.;” I do not 
perceive this act makes any change in regard to 


the dower, which appears to be liberal enough if 


the estate is solvent, but nothing if insolvent: By 
an act “concerning executors and administra- 
tors,” passed Jan. 12. 1822, there is this provi- 
sion, “that in all cases where there is a widow, 
she shall be allowed to keep as her absolute pro- 
perty her husband’s wearing apparel, her cards, 
wheels, looms and other implements of industry, 
all spun yarn, also all cloth and cloathing made 
up in the family by the said widow and family for 
their own use, and also, such property goods 
wares and furniture as said widow may think pro- 
per, not to exceed the appraised value of $150; 
and the executor or administrator, shall deliver to 
the widow the articles aforesaid, and take her 
receipt therefor, and the anrowrtt thereof, shall be 








———— 


real, saving to the widow her dower. 
(See Descents No. 74.) (1) 


ENTAILS, DOWER, CUR- 
TESY, &c. 


No. VIII. 


82. May entails be created, as 
under the Stat. de donis—and with the 
same incidents, in respect of being 
barred ; dower; curtesy ; waste Ac? 
4. The statute abolishing entails 
has been heretofore cited: ( See Vo. 
3.) ** where any real estate shall be 
entailed, the whole of the right and 
interest of in and to the same, shall 
vest in fee simple in the person hav- 
ing the first reversion or remainder 
in said estate, after the life estate is 
determined in said estate.” ( Gey. 
Dig. 125.) 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c 2 

84. How barred by the tenant? 
A. See the preceding answer. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

4. The subject of dower has been 
treated of: (See No. 17. also © De- 
scents and Distribution.” (2) 


allowed to such executor or administrator in his 
accounts and such amount shall be deducted from 
the amount to which such widow may be entitled 
as dower in the personal estate of the deceased, 
if any remain to her after the payment of the 
just debts of the deceased.” 

It would seem, that if the estate is insolvent, 
she is entitled to these articles absolutely ; but if 
solvent, the amount of them according to the 
appraisment, is to be taken out of the share of 
the personal estate coming to her by distribution 
for dower. Ed. 

(2) It appears that by the act of 1st. 7p. 1817, 
(See No. 17) the widow is divested of her 
dower at common law, in all the lands of which 
the husband died seized, and can only claim a 
distributive share (such as the act specifies) after 
all the debts &c, of the husband are satisfied ;— 
and of this may divest herself before his death, 
by conveyance with him on private examination, 
as has beep stated; at least so { understand it : 
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The husband is entitled to curtesy, 
as at common iaw. 


No. 1x. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 
A. By statute (1818.) it is enacted, 
‘that from henceforth no person or 
persons whatsoever shall make entry 
into any lands tenements or heredita- 
ments after the expiration of 20 years 
next atter his her or their right or 
title to the same first descended or 
accrued; nor shall any person or 
persons whatsoever have or main- 
tain any writ of right or any other 
real or possessory writ or action for 
any lands, tenements, or heredita- 
ments of the seizen or possession of 
him, her or them, his her or their 
ancestors or predecessors, nor de- 
clare or alledge any other seizen or 
possession of him, her or them, his 
her or their ancestors or predeces- 
sors, than within 20 years next be- 
fore, such writ action or suit so here- 





struction would be, according to set- 
tled principles of law upon analogous 
statutes, 

90. Is there any thing peculiar in 
your state on this head ? 

l. Nothing. 

91. What length of time bars re- 

covery &c. in personal actions ? 
4. **in all actions upon the case 
(other than for slander :) actions for 
accounts (other than such accounts 
as concern the trade of merchandise 
between merchant and merchant 
their factors and servants ;) actions 
for debt grounded upon any lending or 
contract without specialty or of debi 
for arrearages of rent; and actions 
of trespass quare clausum fregit; 
shall be brought within 5 years after 
the cause of action shall accrue. 

All actions upon accounts for goods 
wares and merchandise sold and de- 
livered, or for any article in any store 
account ; all actions of trespass vi ei 
armis, assault and battery, and im- 
prisonment ; shall be brought within 
2 years after the cause of action shall 
accrue. 





after to be sued commenced or 
brought.” 

87. What savings &c ? 

A. There is a saving in favour of in- 
fants, feme coverts, persons of un- 
sound memory, imprisoned, beyond 
seas, or without the limits and juris- 
diction of the United States. 

They have 20 years, after the dis- 
ability is removed. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. No other, than above mentioned. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

4. We have no decisions; the con- 


In regard to lands of which he was seized and 
aliened during the coverture, it would appear ber 
dower remains, unless barred by her deed duly 
acknowledged, notwithstanding the estate may 
prove insolvent. Ed. 


Actions on the case for words, 1 
year after the words spoken; and 
writs of error, shall be brought with- 
in 5 years after the judgment or or- 
der * of complaint’ (1) shall be ren- 
dered and not after.” 

‘This statute was passed July 4. 
1807. 

92. What savings ? 

A. ‘The same, as mentioned in an- 
swer WN. 87. 


suit, the plaintiff has 1 year to com- 
mence a new suit. 

Actions, suits, indictments or in- 
formations (if the punishment be 
fine and imprisonment,) shall be 
brought within 2 years after the of- 
fence committed and not after. 

(1) The words in “ ” are in the MS. 

Ed. 





After judgment reversed, or non- 
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If the defendant in a civil or cri- 
minal suit absconds or conceals him- 
self, or by removal out of the dis- 
trict or territory where he resided 
when such cause of action accrued, 
ov by any other indirect means de- 
feats or obstructs the bringing or 
maintaining actions within the times 
limited, such detendant is not per- 
mitted to plead the statute. 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ¢ 
A. None, but those mentioned before. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

A. ‘They may be, and absentees have 
no privileze. 

95. Belore a sale, is notice to be 

given &c ? 
4. A notice of 30 days must be pub- 
lished in a newspaper printed in the 
county if any there be, and be post- 
ed up in at least one of the most pub- 
Jic places in each township in the 
county. 

The statute does not prescribe the 
form of the notice, but the number of 
acres, township, amount of tax, and 
name of the owner, are usually in- 
serted with the time and place of 
sale. 

96. What officer is to give this no- 
tice 2 
A. The collecior ; who is usually the 
sheriff. 

97. In what manner &e. 

4. See answer No. 95. 

98. If a sale takes place, is the 
deed absolute 2 
4. It is not. 

99. If not, what time is allowed to 
refleem, and on what terms : at what 
place or oflice, are the sales entered 2 





A. Two years are allowed for re- 
demption, after the time of the sale. 

This is effected, by paying to the 
collector the amount paid by the 
purchaser, and interest on it of 50 
per cent per annum. 

Until redemption, the tax is to be 
paid by the purchaser, and repaid to 
him at the time of redemption. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed 2 

4. If lands do not sell for enough 
to pay the tax and costs of sale, they 
are struck off to the state, and may 
be redeemed as aforesaid, on pay- 
ment of the redemption money into 
the treasury. 

Infants, femes coverts, persons of 
unsound mind, or without the Uni- 
ted States, may redeem during 2 
years after their disabilities are re- 
moved, or their return to the United 
States. 

There is no office except the col- 
lector’s, where an entry of the sales 
is made. He sends to the auditor, a 
list of the lands struck off to the state. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

A. Non-residents, should employ a 
friend or agent to pay taxes &c. No 
otlicer would enter into a correspon- 
dence with them ex officio, and at- 
tend to their business. 

No. XI. MISCELLANEOUS. 
BAIL, &c. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c?2 
A. In respect of “ bail,” see * ap- 
pendix,’ from sect. 6 to 16 inclusive. 
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An attachment may issue in the 
first instance or at any time during 
the pendency of the suit, on an afli- 
davit by plaintiff or some credible 
person for him * that the defendant 
is justly indebted to such plaintiff in 
a sum to be therein specified, and 
that he has just cause to believe 
and does believe that such defendant 
is about to dispose of his property or 
effects with intent to deceive or de- 
fraud his creditors, or to remove the 
same from the jurisdiction of the 
court 3”? which attachment is a lien 
on the “ lands and tenements, goods, 
chattels monies and effects attached, 
for the amount of the judgment 
which may be rendered, from the 
time of levying the same.” 

In actions ex delicto, bail is re- 
quired and obtained in the same cases 
and in the same manner, as in eng- 
land. 

Both the judge and the clerk of 
the circuit court have the power, to 
hold to bail in these cases. The or- 
der is made, on * proper affidavit or 
affirmation.” (Gey. Dig. 245.) (1) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the | 


proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
4. I suppose “letters of attorney” 
to be included in the statute hereto- 
fore recited, respecting the recording 
of deeds and conveyances. (See No. 
10 &c. _) 

We have no other statute on the 
subject; it would certainly be pro- 


(1) What is here stated in respect of “at- 
tachment,’ was communicated in 1821, be- 
fore the act to regulate proceedings at law, 
contained in the appendix. That act repeals 
several antecedent laws and parts of laws; 
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per that the power of attorney to 
convey estate, as well as all convey- 
ances under it, should be executed 
proved and recorded, as conveyances 
by the principals ought to be. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 
4. An act was passed Dec. 6. 1820, 
by which it is enacted, “ that all 
aliens residing in any of the United 
States or Territories, who shall have 
made a declaration of their intention 
of becoming citizens of the United 
States by taking the necessary oath 
in due form of law, shall be and are 
hereby declared to be capable in law 
of inheriting and transmitting the 
inheritance of real estate within this 
state, of acquiring and holding the 
same by descent and purchase, of 
alienating the same or any part 
thereof, and shall have the same 
rights and incur the like duties in 
relation thereto, as if they were citi- 
zens of the United States.” 

Before this statute, we were sub- 
ject to the rules of the common law, 
as adopted here in this respect. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iil. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

4. Letters testamentary and of ad- 
ministration, are to be granted, by 


whether what is here stated in regard to 
“attachment” is repealed, I am not certain, 
but rather suppose not, and therefore have 
inserted it, as the answer to one branch of 








the question, Ed, 
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the county court in term (or by the 
clerk in vacation subject to the con- 
firmation or rejection of the court,) 
in the county in Which the mansion 
house or known place of abode of the 
deceased is situate; if he has no such 
abode and lands are devised, or the 
intestate be possessed of lands, in 
the county where the lands are, or 
one of them if they lie in several 
counties ; or if no such place of abode 
or lands, then where he died or the 
greater part of the estate is; if he 
died out of the state, in any county. 
The executor or administrator, 
must be 21 years of age, if not, the 
letters are to go durante &c. 
Administration shall be granted, 
ist. To the husband or wife, or 
such others as are entitled to a share 
in the distribution, or one or more of 
them, as the court (or clerk in vaca- 
tion) shall be of opinion will best 
manage and improve the estate. 
2d. If no such person applies with- 
in 60 days after the death, &c. then 
it may be granted to any creditor ap- 








plying within 90 days thereafter. 

3d. If no application in that time, | 
to any person whom the court (or | 
clerk) may think will best manage | 
&c. 

The court or clerk on the applica- 
tion of any persen interested, may 
cite those entitled to administer, to 
take out letters within 30 days after 
service, neglect of which, is to be 
deemed a renunciation. So a re- 
uunciation filed, authorises letters to 
go to the person next entitled. 

A person applying for letters, must 
on oath or affirmation to the best of 
his knowledge, state in writing to be 
signed by him, if there be any heirs, 
their names, residence &c, and also 
swear &c, that the deceased died 
Without a will as far as he knows &c. 

4. The court is fully authorised to 





revoke letters of admn. and to take 


the surrender of letters, either tes- 
tamentary or of administration, on 
proper grounds. 

106. May guardians be appoint- 

ed by will: does the common law 
regulate &c? 
4. We have no law giving such pow- 
er; and the english statute is not in 
force here, having been passed in 
the reign of Charles ii. 

Our statute respecting guardians 
provides, that the county court *‘shall 
have power to admit orphans or mi- 


| hors above the age of 14 years when 


and as often as there may be occa- 
sion, to make choice of guardians 
and tutors; and appoint guardians 
(and) next friends, (i) over such as 
are under the age of 14 years; and 
at the instance and request of execu- 
tors administrators, guardians or tu- 
tors, to order and direct the binding 
out apprentices to trades, husbandry 
or other employment, as shall be 
thought fit.” 

All guardians and next friends thus 
appointed, shall be allowed to prose- 
cute and defend all suits in any court 
or record “without further admit- 
tance.” 

If none are thus appointed, the in- 
fant may sue without other formality 
than the ‘next friend’s acknowledg- 
ing the same in open court after the 
action is commenced, and the mi- 
nor’s agreeing to the same in open 
court if above the age of 14 years, 


| and if under that age, for the court 


to allow such person to continue as 
next triend and guardian.” (See ap- 
pendix, sec. 5.) 


PAYMENT OF DEBTS BY EXECT- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 


(1) I have inserted “and” which appears 
to be an omission of the MS. Ed 
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gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 

4. The order prescribed by statute 
for the payment of debts by exors. 
and admrs, is as follows: 

1. Funeral expenses and of the 
last sickness; 2. servants’ wages ; 
S. physick and medical attendance 
during the last sickness; 4. debts 
due to the state; 5. judgments ren- 
dered against the deceased, within 
one year preceding his death, unless 
where executions are regularly con- 
tinued to his decease; 6. all other 
debts to be paid without regard to 
their quality : 

If there be not sufficient to pay 
the privileged debts, the funeral ex- 
penses are to be first paid, and the 
other privileged debts in the order 
they stand as afd: If there be enough 
to pay the privileged debts, but not 
enough remaining to pay all other 
debts, they are to be paid pro rata, 
without regard to quality : 

A creditor, neglecting to exhibit 
his demand duly authenticated for 
one year after letters &c, to the exor. 
or admr. is to receive no dividend 
until demands made within the year, 
are fully discharged ; the remainder 
is to be applied to demands exhibited 


within 5 years pro rata, or fully, if 


there be sufficient; all demands not 
exhibited in 5 years, to be forever 
barred, saving to married women, 
infants, insane or imprisoned per- 
sons, 5 years after disability remo- 
ved. 

All accounts or demands, , before 
payment or distribution, are to be 
exhibited in and proved and allow- 
ed on application to the county court, 
giving ten days previous notice to 
the exor. or admr: The claim is then 
decided by the court or by an audi- 
tor, or by jury if requested, in a sum- 
mary manner: Ifthe sum allowed 
exceeds $20 an appeal lies by either 


party to the circuit court, which pro- 
ceeds de novo on the merits. 

Exors. and adimrs. must exhibit an- 
nual accounts after their letters to 
the county court for settlement so 
far; and the clerks are to keep a 
docket of all exors. and admrs. who 
have not made final settlements, the 
dates of their letters, and the terms 
at which their annual accounts re- 
spectively are to be made; and a 
list of all which are to be settled at 
any ensuing term, is to be affixed up 
by the clerk in his office for 30 days 
preceding that term and until the 
end of it; if the exor. or admr. ne- 
glects, itis the duty of the clerk to 
issue a citation immediately against 
him to exhibit them at the next court, 
and shew cause why an attachment 
should not issue for his neglect &c ; 
and he may be fined for the same not 
exceeding $100, for the use of the 
county. 

He is also made liable therefor on 
his bond, and for the second default 
the letters &c. may be vacated. 

The court has full power to en- 
force their process, and in all cases 
the delinquent exr. or admr. is to 
pay costs. 

Final settlements are also to be 
made, upon due notice &c. 


In regard to the time and means 
for ascertaining whether the estate 
is insolvent; the sale of land; the 
distribution of insolvents’ estates a- 
mong the creditors applying ; the re- 
moving exrs. and admrs ; compelling 
further security &c; ample _provi- 
sions are made by the act, * con- 
cerning exrs. and admrs. passed Jan. 
12, 1822, from which the foregoing. 
extracts are made : 

This act may be considered, asa 
very comprehensive and well di- 
gested code on the head of exrs. and 








adimrs; the payment of debts; an‘ 
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istribution and settlement of the es- 
tatesof deceased persons. 
108. May ex’rs and adm’rs give a 

preference by confessing judgments; 
Are lands sold on judgment against 
éx’rs or adm’rs ? 

“a. No preference can be given, by 
confessing judgments. 


Lands cannot be taken and sold on 
execution against executors and ad- 


inistrators; I mean the lands of 
ihe testator or intestate, unless the 
“fegal title is in the administrators 
‘or executors; the course is to sell 
“the land under an order of the cir- 
“cuit court. (See No. 107.) 


2 JOINT-TENANCY. 










109. Is Joint-tenancy in land, as 


“at common law, &c 2 


@ * The doctrine of survivorship in 
tases of joint-tenants, shall never be 
‘allowed in this territory” (state.) 


; Gey. Dig. 125.) 


We have no other statute on the 


“gubject : What effect this has, be- 


ides abolishing. the incident of sur- 
ivorship, or whether any, our 
ourts must decide in future. 


SEALS. 


oh 


110. Is the common law, inregard 
to the effect of instruments sealed, 


and not under seal, in force 2- 


ee 
es 


4. The common law is generally 
In force. It was introduced as has 
been already stated and brought 
With it, all the instruments of busi- 
“hess in the same shape and with the 
“$ame qualities which they possessed 
england. 

- Wehave no statute limiting, mod- 


s en a iS 









a fying or changing the effects and 


wers of sealed instruments gener- 
lly, or of unsealed ones. 

» It will be seen by other answers, 
Maat their operation &c. has been in 
$2 
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some respects modified, as in the ad- 
ministration of assets, their negotia- 
bility &c. 

111. Is ascroll &c. equivalent to 
wax &c ? 
A. A scroll as has been already sta- 
ted, answers the purpose of a seal: 
‘* All instruments of writing to 
which the person executing it, shall 
aflix a scroll or other device by way 
of seal, shall be taken and consider- 
ed as sealed, and so stated in plead- 
ing.”” ( See “Appendix” sec. 27.) 

Some of our circuit judges have 
decided, that it is necessary the 
scroll should purport to be affixed 
‘by way of seal;”’ or that the in- 
strument should shew it to be thus 
aftixed. For this purpose we gen- 
erally write the word ‘seal’? within 
the scroll, thus [seal]; it is made 
with a pen or printed. 


BASTARDS. 


112. Are bastards subject to com 

mon law disabilities ? 
A. Yes; those acknowledged by the 
father are legitimated, as stated be- 
fore; (see Descents No. 76. *particu- 
lar provisions.”’ 6.) 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. See the preceding answer. 


ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. Yes. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land? 

J. We have no tide waters: There 
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is no several fishery, in our naviga- 
ble streams. 

116. Is this so by statute, or usage? 
4. There is no statute. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
4. We havea statute taken from 13 
and 27. E. in nearly the same 
words. It however imposes no pen- 
ally on the parties to such fraudulent 
conveyances. 

Beside which, by an act of Dec. 
1821. it is declared, ** that if any 
person shall sell or convey land 
which he had before sold and con- 
veyed or covenanted or bound him- 
self by any written instrument to sell 
or convey to any person ignorant of 
the first sale or conveyance, such 
person making such second convey- 
ance or covenanting or binding him- 
self in writing so to do, shall be 
deemed to have committed a fraud 
against the first purchaser, and lia- 
ble to an indictment, and to be pun- 
ished by fine not exceeding double 
the value of the land, and imprison- 
ment not exceeding 12 months, and 
such sales, shall be invalid, in law 
and equity : Provided, such first sale 
conveyance or written instrument to 
sell or convey, shall have been duly 
recorded according to law ; and pro- 
vided, this act is not to affect any 
person entitled to any military boun- 
ty lands, for military services ren- 
dered the U. States. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 5. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state 2 
1. Inthe following cases no verbal 
promise is suflicient to support an 
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action ; some memorandum or note 
thereof must be in wr?tinggand sign- 
ed by the party to be charged oy 


some person authorised by him, — 





1. Where an executor or adminis.) ~ 


trator, promises to answer damages 3 ‘ 
2. Where ap 
man undertakes to answer for the > 
debt, default or miscarriage of ano- | 
3. Where any agreement is | 


out of his own estate. 


ther. 
made in consideration of marriage. 


4. Where acontract is made for the | 


sale of lands, tenements or heredita-| — 


ments, or any interestin or concern. | 


ing them, or any lease thereof, for a 
longer term than one year. 5. Where 
anagreement is made, which is not 


to be performed within the space of 


one year from the making thereof. 
This is the only part of the Stai. 
29 Car. ii. c. 3, adopted here. 


USES. 
119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 


force ? 
A. The Stat. 27. H. viit. of uses, is in 


force here, by the act adopting the| — 


common law, which has already been 
noticed. 


120. Is the English law of uses | 


and trusts, in force ? 
Al. It is in force. 


BARON AND FEMME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron 2 
A. The common law is in force on 
this subject. 

USURY. INTEREST. 

22. What is the rate of interest: 

4. The law allows six per cent, il 
there be no agreement to pay a dif- 
ferent rate; if however there be an 
express agreement to pay a greatcl 


l oo 


i pare 


_ 
ig Shs Seal at eee ieee rap 
RE {Pan aca PhP ri) Pei ghar 
sa eta! tee AN TU Ta, Bree eer 















rat 
is : 


ry 
A. 
ust 
he 
mo 
cor 
thi: 
has 
iff 
lan 
ing 


rect 
pri 


sta 


COs! 
cips 
dee 
defe 
the 

4 | 
rela 


boo 
q ’ 
mor 


BIL 


of e 
neg 
byt 
A. | 
the , 











rate not exceeding ten per centum, it 
is allowed. ( Gey. Dig. 240.) 

123. What provisions against usu- 
ry ? 
A. The only disadvantage to the 
usurer is, the deduction of any usury 
he may have received, from the a- 
mount of the principal due, and a re- 
covery of the balance only; and in 
this case viz, when usurious interest 
has been actually received, the plaint- 
iff recovers no interest, but the ba- 
lance of principal only after deduct- 
ing the usurious interest paid. 

But ifno usurious interest has been 
received, the plaintiff will recover 
principal and legal interest, notwith- 
standing the contract was usurious. 

If the usurious Interest paid and 
costs, amount to more than the prin- 
cipal sum due, *‘ the excess, shall be 
deemed a debt of record” and the 
defendant may obtain judgment for 
the same on motion. (Gey. Dig. 240.) 

These are all the statutes with us, 
relating to usury. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
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that negotiable promissory notes are 
subject to the law merchant at com- 
mon law, and that Holt’s doctrine 
was an innovation. 

Perhaps however I go too far in 
saying this; but actions have been 
sustained by the endorsee vs. the 
maker, when the Narr. was in the 
usual form, without stating a consi- 
deration. LTinfer from the reason- 
ing of the Sup. Court, as above. 
(See No. 135.) 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover 2 
A. Yes. 

128. Is a pretest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes 2 
A. No. 

129. Isthere any peculiar practice 
in your state, on this subject 2 

1. None. 

150. What damages are recovera- 


ble, upon the protest of foreign bills 


of exchange ? 
1. Twenty per cent damages are 





in your state: for what things fur- 
nished &c ? 

1. ‘The common law is our guide, as 
to these matters. 


given in the case of foreign bills be- 
sides legal interest and costs of pro- 
test; and ten per cent, in case of bills 
drawn on persons out of this state 





125. is interest recoverable on 
book debt 2 
4. There is no statute. 
mon law regulates. 


The com- 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 








by the law of England ? 
-1. Bills of exchange, are subject to 
the law merchant. 


and in the United States. 
DIVORCE. 


131. Ave Divorces, a vinculis 
granted in your state &c ? 

A. Divorce a vinculis, may be grant- 
ed, on account of impotence; a pre- 
vious marriage existing at the time 
of the second marriage: adullery; 
and wilful absence for the space of 2 
years without reasonable cause ; 

The application is to be, by peti- 
tion to the Circuit Court. 





Our supreme court have decided, 


No person is entitled to a divorce 
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from the bands of matrimony, who 
has not resided one whole year in 
this state previous to the filing his or 
her petition. 

‘he cause, | presume, may have 
arisen out of the state; it is not ne- 
cessary that the defendant, should 
reside in the state. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
4. They do. Attachmeuts also issue 
in any stage of the suit, on ailidavit 
by plaintiff or some credible person, 
that the defendant is about putting 
his property out of his hands, for 
the purpose of defrauding his cre- 
ditors &c. (See answer No. 102. ) 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

A. We have no statute on the sub- 
ject. It is left as it was in england 
before the 4 Jac. 1. 

Landlords may distrain, but can- 

not sell property distrained. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

4. Nearly the same. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any lability of 
the assignor over, unless stipulated ? 
A. By statute ( Jan. 7. 1822,) ** bonds, 
bills, and promissory notes, for mo- 
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ney or property shall be assignable, 
and the assignee may sue for them in 
the same manner as the original 
holder thereof could do. And the 
person to whom assigned, made over 
and endorsed, may sue in his own 
name, for the recovery of the money 
er property mentioned therein, or so 
much thereof as shall appear to be 
due at the time of such assignment 
in like manner as the person to whom 
the same was made payable might 
or could have done.” ‘ 

There is a provision also, that the 
assignor shall not release, and * that 
nothing in this ‘section’ shall be so 
construed as to change the nature of 
the defence in law, that any defen- 
dant may have against the assignee 
or original assignor.” 

No assignor is to be liable to the 
action of the assignee of any such 
bond, bill, or note unless, such as- 
signee shall have used due diligence, 
by the institution and prosecution of 
a suit at law against the maker of 
such bond &c. for the recovery of 
the money or property due thereon, 
on damages in lieu thereof: Provid- 
ed, that if it shall appear to the sa- 
tisfaction of the court or jury, that 
the institution of such suit would 
have been unavailing, such assignee 
may recover against the assignor or 
assignors as if this act had never 
passed.” 

There is a proviso also, that no- 
| thing in the act, is to alter or change 
the existing laws, respecting bills of 
exchange. 

136. Is the common law in respect 
of choses in action, adopted ? 

A. The common law is generally in 
force, other than as it may be changed 
in regard to the seal, to the distri- 
bution of assets (taking away pre- 
ferences in the case of specialties) 
and in respect of negotiability. (Sce 








Nos. 107. 110. 111. 135.) 
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LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 

entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 
A. They are entitled generally, to 
the same rights and subject to the 
same liabilities, as by the common 
and statute laws of england prior to 
the 4 Jac. i. 


DECREES IN CHANCERY. 


138. How are decrees in equity 

executed &c ? 
4. The court of chancery may pro- 
ceed by execution, as on judgments 
at law; or by attachment, fine and 
imprisonment for disobeying the de- 
cree ; or by sequestration, according 
to the discretion of the court. 

The court may issue a writ of pos- 
session, to put the party into the pos- 
session of lands decreed to be con- 
veyed, or of goods. 

The sheriff, executes all process of 
the court of chancery. 


INSOLVENT ESTATES. 


159. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 





A. In such cases, creditors are paid 
pro rata. The county court makes 
a calculation, declares the dividends, 
and makes an order that executors 
or administrators pay accordingly. 
‘See what has been already said on 
this subject heretofore, No. 107. 108.) 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 

belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 
A. The state has no lands except, 4 
sections given by the United States 
for the seat of government, and one 
section in each township, for the pur- 
pose of supporting schools and col- 
leges. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tion 2 
A. English law books, and all re- 
ports in our sister states, and of the 
federal courts, are read here with- 
out restriction. 
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APPENDIX. 


AN ACT vo REGULATE PrRocEEDINGS AT Law. Jan. 11, 1822. 





1. Be it enacted by the General Assembly of the state of Missouri, 


That from and after the passage of this act, all writs and process shallrun, | a 
and all prosecutions shall be conducted in the name of the “ State of Mis- | 
souri;” all writs and process shall be tested by the clerk of the court from s 
which they shall be issued, and all writs shall be sealed with the judicial eS 
seal of such court and made returnable to the next term after the date there- 
of: Provided, That in every suit brought within fifteen days immediately q 
preceding the term of the court in which it is instituted, the original writ 


shall be made returnable to the sccondjterm of said court next ensuing the 
date of the writ. 


2. That inall cases where any person shall apply for an original writ, the 
legal fee for issuing the same, and all taxes accruing thereon shall be paid to 
the clerk at the time the writ is issued or delivered. 


3. Zhat in allactions on office bonds for the use of any persons, actions on Se 
the bonds ofexecutors, administrators or guardians, guitam actions, and in all 
cases where the plaintiff shall not be a resident of this state, the plaintiffor | 
person for whose use the action is to be commenced, shall, before he insti- 
tutes such suit, file or cause to be filed with the clerk of the court in which 
the actionis to be commenced, the bond of some person being a resident of 
the state, conditioned that he will pay or cause to be paid all costs which may 4 
accrue in such action, and if any such action shall be commenced without filing 
such bond, the court on motion shail dismiss the same, and the attorney of 
the plaintiff shall pay all costs accruing thereon, and if at any time after the =| 
commencement of any suit, by a resident of this state, he shall become non- 5 
resident, or the court shall be satisfied that any plaintiff is unable to pay the 
costs of suit, or that he is so unsettled as to endanger the officers of the court 
with respect to their legal demands, it shall be the duty of the court on motion 
of the defendant or any officer of the court, to rule the plaintiff on or before Bi: 
aday to be in such rule named, to file a bond of some responsible person a | 
resident of this state, conditioned that he will pay or cause to be paid all costs | 
which shall have accrued and which may accrue in such suit, and in case of “f 
neglect or refusal to comply with such ryle, the court shall on motion dismiss 
such suit, and it shall be lawful for the clerks of the courts respectively, to 
make out fee bills ofall costs for which any security or attorney shall be 
bound as aforesaid and deliver the same to the sheriff who shall collect and 
pay over the same and in the same manner asis, or shall be provided by Jaw 
for the collection of fees or fee bills. 











4. That if any court shall either before or after the commencement of suit, 
be satisfied that the plaintiff is a poor person, and unable to prosecute his or 
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. Shall any person be summoned for trial in any such action, in any county other 
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her suit and pay the expenses thereof, they may in their discretion declare 
such person a pauper and permit him or her to commence and prosecute his 
or her action as such, and thereupon such person shall have all necessary 
writs, process and proceedings as in other cases, without fees, tax or charge, 
and the court may assign to such person counsel learned in the laws, who, as 
well as all officers of the court shall do their duties in such suit without any 
fees, charge or reward: Provided, That if judgment be rendered in favour of 
such person, the fees, taxes and charges shall be taxed and collected as in 
other cases. 


5. That infants under the age of twenty one years may commence and pros- 
ecute their actions by any guardian or next friend, previously appointed ac- 
cording tolaw, or when none has been appointed, by his or her next friend, 
without any other formality than such next friend acknowledging his or her 
willingness to prosecute the action as such, which acknowledgment shall be 
in writing and filed with the declaration, petition or statement of the plaintiff, 
and such next friend and guardian shall be responsible for all costs accruing 
in such suit. 


6. That the original process in all actions shall be a writ of summons (ex- 
cept as hereinafter provided) directed to the sheriff of the proper county, 
commanding him to summon the defendant to answer the complaints of the 
plaintiff, but if any plaintiff shall satisfy any judge or clerk of the proper court 
by affidavit on his or her oath or affirmation, or of some credible person or 
persons for him, that he or she hath a real subsisting and unsatisfied cause of 
action againt the defendant to be specified in such affidavit and the amount of 
debt or damages due him, if the action be founded on contract and that the 
plaintiff will be in danger of losing his debt or damages unless the defendant be 
held to bail, it shall be lawful for the judge or clerk to make an order that a writ 
of capias ad resfiondendum be issued, and the defendant held to bail in a sum 
to be in such order specified, and such writ shall be issued accordingly, and 
the clerk shall endorse thereon the amount in which the sheriff is required 
to. take bail. 


7. That it shall be lawful for any court out of which a cafiias ad resfionden- 
dum issues or any judge thereof in vacation, on application of the defendant or 
his agent on good cause shewn, to reduce the sum for which bail is demand- 
ed, duc notice of such application having previously been given to the plaintiff 
or his attorney, and if at any time during the pendency of the action, the court 
shall be satisfied that bail ought not to have been required, either on ac- 
count of the insufficiency of the plaintiff’s affidavit or for other good causc 
shewn, the defendant’s appearance shall be accepted, the bail bond (ifany ta- 


ken) cancelled and the cause proceed in all things as if the original writ was 
a summons. 


8. Zhat no person being an inhabitant of this state, shall be arrested or held 
to bail in any civil action except it be in the county in which he resides, nor 
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than that of which he is an inhabitant, unless he be found in the county in 
which the plaintiff resides at the time of serving such process: Provided, 
That in all cases where there are several defendants residing in different 
counties, the plaintiff may institute suit against all or as many of them as he 
may think, proper, and the clerk of the court in which suit is instituted, shall 
make out aseparate summons or capias (as the case may be) against such 
of the defendants as reside in a different county, directed to the sheriff of the 
county where such defendants reside, and endorse thereon, that it is a counter- 
part of the writ issued where such suit is commenced. 


9. That it shall be the duty of every person applying for an original writ 
to file by himself, his agent or attorney, with the cierk of the proper court, 
a declaration, petition or statement containing the true nature of his or her 
demand or complaint, and thereupon the clerk shall issue a summons or ca- 
fiias ad resfondendum according to the provisions of this act, and all original 
writs shall be served at least fifteen days before the return day thereof. 


10. That the service of a summons shall be by reading the writ and decla- 
ration, petition or statement to the defendant, or by delivering him a copy of 
such writ and declaration, petition or statement: Provided, that if any de- 
fendant shall refuse to receive such copies or hear them read, the sheriff 
shall state that fact in his return and it shall be a sufficient service. 


41, That it shall be the duty of the sheriff or other officer to whom a writ 
of capfiias ad resfondendum may be directed, to take the defendant’s body and 
commit him to the common jail of the county, unless the defendant shall en- 
ter into recognizance to the plaintiff with sufficient securities in the sum en- 
dorsed on the writ, conditioned that the defendant shall be and appear at the 
term of the court to which the writ is returnable, and that if judgment be 
given at that or any subsequent term against him, that he will pay the 
amount thereof and costs, or surrender himself in execution or that the said 
securities will doit for him, which recognizance shall be returned with the 
writ, and if the sheriff shall fail to take and return such recognizance, or any 
such recognizance returned shall be adjudged insufficient by the court, and 
the defendant shall fail to perfect his bail if ruled thereto, the sheriff shall be 
made co-defendant, and may defend the suit, shall be subject to the same 
judgment and recovery as the defendant would have been subjected to: Pro- 
vided, That all questions concerning the sufficiency of bail shall be determin- 
ed during the return term. | 


12. Fhat no attorney or counsellor at law, solicitors, sheriffs or his deputies, 
coroners or other persons concerned in the execution of process, shall be 
bail in any case without leave of the court. 


13. That ifthe sufficiency of bail be not excepted to during the term to 
which the writ is returnable, the same shall be considered as accepted, and if 
the recognizance be forfeited, the plaintiff may cause a scire facias to be is- 
sued thereon, and at the return thereof if executed, or on the return of sec- 
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ond not executed, judgment shall be rendered against the bail, unless good 
cause to the contrary be shewn. 


14. That the persons who are bound as bail as aforesaid, may surrender 
the principal at any time before the return of the first scire facias executed, or 
ofthe second returned not executed, which surrender may be mace to the 
court in which the suit against the principal is pending or by obtaining a copy 
of the recognizance out of the clerk’s office, and delivering the principal to 
the sheriff of the county in which the original was served, who shall receive 
him and give to the person surrendering him, a receipt stating the surrender, 
which shall be filed in the office of the clerk of the court in which the action 
is pending, and the bail shall give immediate notice of such surrender to the 
plaintiff or his attorney, and shall pay the costs of the scire facias and pro- 
ceedings thereon, if any, and thereupon the bail shall be discharged; and 
the principal committed to the common jail of the county, there to remain as 
other persons imprisoned for debt, until discharged by the due course of law: 
Provided, Vhatif such surrender be before judgment, the sheriff may take 
new bail, in the same manner and with like effect as in the first instance and 
if the surrender be after judgment and the plaintiff shall not charge him in 
execution within ten days after notice thereof, he shall be discharged out of 
custody, but the plaintiff may nevertheless have execution against his pro- 


perty. 


15. That if judgment be rendered against any security in any recognizance 
of bail entered into by virtue of this act, and the amount thereof or any part 
thereof paid by him, his executors or administrators, it shall be lawful for him, 
his executors or administrators to obtain judgment by motion against their prin- 
cipal his executors or administrators, for the full amount so paid, with interest at 
the rate of ten per centum per annum, and costs, in any court having competent 
jurisdiction: Provided, That no such judgment shall be rendered upon motion, 
unless the party against whom it is moved for, shall be notified of the intend- 
ed motion at least thirty days previous thereto if resident of the state, and if 
not, then a notice of such motion shall be published for six weeks successively 
in any newspaper printed in this state. 


16. That when the sheriff shall be made co-defendant, and judgment shall 
be rendered against him, his executors or administrators, and he or they pay 
the amount of the judgment or any part thereof, he or they shall have the 
same remedy against the principal, as the bail in like cases; and in case such 
judgment be rendered by reason of the insufficiency of bail, he may proceed 
against the bail on the recognizance in the name of the plaintiff for his use, 


17. That in all courts of record in this state, the parties may plead and 
manage their own causes in proper person, by authorized agent or by attor- 
nies or counsellors at law permitted to practice therein, and where the de- 
fendant is in custody, he may make his defence, and the plaintiff proceed as 
in other cases. 
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18. That in all cases where there are several defendants in any suit or ac- 
tion, some of whom shall be summoned or taken, and others not, the plaintiff 
may proceed against those summoned or taken, without regurd to the others, 
or may continue hi, cause and take out a/ias writs returnable to the next term, 
at which time he shall proceed against those summoned or taken. 


19. That every defendant duly served with process, shall plead to the merits 
on or before the sixth day of the term to which the original writ is returna- 
bie, if the term shail so long continue, and if not, then before the end of the 
term. | 


20. That replications and subsequent pleading may be filed during the re- 
turn term or in vacation, but replications shall be filed within thirty days af- 
ter the commencement of the return term and subsequent pleadings at such 
times ana on such terms as the courts respectively shail by rule appoint, and 
if tiled in vacation, a copy thereof shall be served on the other party his agent 
or attorney, within fifteen days after filing the same, but similiters and join- 
ders in demurrer may be filed at any time without notice. 


21. That the defendant in all actions may plead as many several matters, 
wither ot law or fact as he shall think proper, but no plea in abatement shall 
be received, unless the party offering the same shall verify it by oath or af. 
firmation, and ail pleas in abatement shall be determined at the term in which 
they are fiied unless guod cause for a continuance be shewn. 


22 That all pleadings shall be signed by the party or his attornies and the 
clerk shall endorse thereon the day on which the same are filed, and if filed 
in open court shall be entered on the minutes. 


23. That all pleadings containing sufficient matter to put the merits of the 
cause at issue, shall be admitted without respect to form, and all pleadings 
may be amended at any time before a jury is sworn, upon such terms as the 
circuit courts respectively shall prescribe. 


24. That no writ, return, process, judgment or other procecdings in any 
cause shall be abated, arrested, quashed or reversed, for any defect or want o! 
form, but the courts respectively shall proceed to give judgment according 
to the right of the cause and matter in law, as it shall appear to them with- 
out regarding imperfections, defects or want of form in such writ, declara- 
tion or other pleading, return, process, judgment or cause of proceeding 
whatsoever, except those only in case of demurrer, which the party demur- 
ring shall specially set down as the cause thereof, and the court respectively 
may from time to time amend all imperfections, defects and want of form, 
other than those only which the party demurring shall express as aforesaid, 
and may at any time permit either of the parties to amend any detect in the 
process or pleading, upon such condition as the court respectively shall 
prescribe. 
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95. That if at any time a plaintiff shall fail to file his replication or other 
pleading within the time prescribed by this act or rule of court, and to serve 
the other party his agent or attorney with a copy, where the same is required, 
judgment of non pross for such omission may be signed, which shall be final ; 
but such judgment may be set aside for good cause shewn during the term 
at which it is entered. 


26. That if any defendant shall fail to file his plea or other pleading within 
the time prescribed by this act or rule of court, the plaintiff may have judg- 
ment by default, and when there are several defendants, some of whom appear 
and plead and others make default, the plaintiff may have judgment by de- 
fault against the defaulters, and proceed against the others, and in cases of 
judgment by default where the demand is liquidated and reduced to writing, 
the court shall render judgment for the amount due, which shall be final, ir 
other cases an inquiry of damages shall be awarded by the court, which sha!! 
be made by a jury of the next succeeding term, unless otherwise ordered 
Provided, That the court may at any time before inquiry had, set aside a 
judgment by default upon such terms as they may think proper. 


27. That all instruments of writing to which the person executing it, shall 
affix a scrawl or other device by way of seal, shall be taken and considered 
as sealed and so stated in pleading; and when any declaration or pleading 
shall be founded on any instrument of writing purporting to be executed by 
the other party, whether under seal or not, profert thereof shall be made, 
oyer thereof be given if required, and the same shall be received in evidence, 
unless the partv charged to have executed it, shall deny the execution there- 
of by plea supported by his affidavit accompanying the plea and filed there- 
with, 


28. That all demurrers shall be disposed of at the term in which they are 
filed, and if filed in vacation, then at the next term after filing the same, un- 
less otherwise ordered by the court, and when there are several issues in law 
and in fact, the issue of law shall be first tried and determined. 


29. That the clerks of the several courts of law, shall before the com- 
mencement of each term of their respective courts, enter in a particular 
docket all causes in which an issue is to be tried or inquiry of damages to be 
made, a special verdict, case agreed, demurrer or other matters of law to be 
argued, in the same order as they stand in the course of proceedings, setting 
as nearly as may be, a due proportion of causes to each day, and they shall 
put up in some conspicuous place in their several offices at least sixty days be- 
fore the commencement of each term, a list of causes to be tried and decided 
as aforesaid, specifying the day on which each cause is to be tried, and keep 
such list affixed as aforesaid till the end of the term, for the inspection of 
parties, and their attorneys, and shall from time to time issue subpeenas for 
witnesses returnable on the day for which the cause in which they are re- 
quired to attend is set for trial, and every clerk who shall neglect or refuse 
to make out such docket, set up or keep set up in his office, such list of 
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causes as herein required, or shall neglect or refuse to issue subpcenas as 




































Ce 
aforesaid, he shall be fined at the discretion of the court in a sum not exceed. tl 
ing one hundred dollars. . si 
m te 
30. That when any person shall have cause of action against several de- — —_—._g. 
fendants upon or arising out of any contract, matter or thing, for which such | 4} 
person shall be entitled by the laws of the land, to but one satisfaction, it shall a 
be lawful for such plaintiff to commence his action against all or as many of | 
the defendants jointly as he shall think proper, and the courts respectively 4 n 
shall cause such proceedings to be had therein as shall advance the adminis- | * o 
tration of justice therein, to avoid unnecessary costs or delay. 2 O 
31. That wherever there shall be several actions or processes against per- L ; 
sons who might legally be joined in one action or process, touching any de- t 
mand or matter in dispute before any court in this state, or where several i 
causes of a like nature or relative to the same question shall be depending c 
between the same parties, the plaintiff, if he prevail, shall not thereon, re- | 





cover the costs of more than one action or process, and shall be adjudged to 
pay the costs in all others, unless special cause for several actions be satis- s 
factorily shewn to the court, and it shall moreover be lawful for the court to © ] 
make such orders and rules concerning proceeding in such casesas may be  — if. 
t 
1 


SORA - 


conformable to the principles and usages belonging to courts for avoiding un- 
necessary costs or delay in the administration of justice,and accordingly such | 
causes may be consolidated as to the court shall appear reasonable, and if any 
attorney, counsellor or other person authorized to manage and conduct any 
cause, shall multiply the proceedings in any cause so as to increase costs un- | 
reasonably and vexatiously, such person may be compelled by order of court 
to satisfy any excess of costs so incurred. 
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32. That no suit, process or pleading, civil or criminal shall be deemed 
discontinued or abated by reason of the failure of any regular term or ses- 
sion, nor by reason of the adjournment of any court, before the business pend- 
ing therein is disposed of, but the same shall be continued and proceeded 
upon, in the same manner as if a continuance thereof had been regularly en- 
tered, or such failure of the term or adjournment had not happened. 


33. That when either party shall fear that he will not receive a fair trial in 
the court in which the action is pending, on account that the judge is inte- 4 
rested or prejudiced, or that the sheriff or coroner (where the sheriff is a ' 
party) is interested or prejudiced, or that the adverse party has an undue in- % 
fluence over the minds of the inhabitants of the county wherein the action is A 
pending, or that the inhabitants of such county are prejudiced against the _ 4 
applicant so that he cannot expect a fair trial, such party may apply to the 
court in term time, by petition setting forth the cause of the application veri- 
fied by affidavit for a change of venue, previous notice of such application 4 3 
being given to the opposite party or his attorney, and the court shall awarda 
change of venue to some county where such cause does not exist, and the | © 
clerk of the court shall thereupon certify the records and proceedings in such 
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cause and transmit the same, together with all papers filed in the cause to 
the proper court, and the clerk of the court to which such cause is certified 
shall file the same and docket the cause as in other cases, and the cause de- 
termined by such court in all things as if it had originated therein, and the 
expenses attending a change of venue shall be paid by the petitioner ears 
the records papers and documents shall be transmitted. 


34. That all causes shall be continued at the term to which the writ is 
made returnable until the next term, unless the parties agree to a trial there- 
of at the first term, or the cause be otherwise disposed of according to law 
or the practice of the courts; after the first term no continuance shall be 
granted to either party unless for good cause shewn, and every motion for a 
continuance shall be accompanied by an affidavit of the party or his agent, set- 
ting forth the facts upon which the application is made, and the party obtain- 
ing a continuance shall pay the costs thereof, unless otherwise ordered by the 
court. 


35. That if either party to an action pending in any of the courts of this 
state, shall die before final judgment, the executors or administrators of such 
party, if the action doth by law survive, shall have power to prosecute or de- 
fend such suit or action to final judgment, and if any executor or adminis- 
trator, being duly served witha scire facias twenty days before the return 
thereof, shall neglect or refuse to become a party to the suit, the court may 
render a judgment against the estate of the deceased, in the same manner as 
if the executor or administrator were a party: and the executor or adminis- 
trator becoming a party to a suit as aforesaid, shall be entitled to a continu- 
ance of such cause till the next term of the court, and the cause shall be con- 
ducted in all respects as if the executor or administrator had originally been 
a party; and where there are two or more plaintiffs or defendants, and one 
or more of them shall die, the writ or action shall not be thereby abated, but 
such death being suggested, the action shall proceed at the suit of the sur- 
viving plaintiff, or against the surviving defendant. 


36. That no action now pending, or hereafter to be brought, by or against 
a feme sole, shall abate by reason of her intermarriage, but the husband may 
be made a party thereto, on motion of either party, or his or her attorney, and 
the action shall proceed as if originally commenced by or against such hus- 
band and wife. 


37. That when the testimony of any person, residing or being within this 
state, shall be necessary in any civil cause depending in any courts of this 
state, it shall be lawful for the party wishing to use such testimony, to cause 
the deposition of such person to be taken in such cause, first causing a no- 
tice in writing of the time and place of taking such deposition to be served 
on the adverse party, if he reside within the state, or his attorney of record 
where he is anon resident, or if neither the party nor his attorney reside 
within the state, causing such notice to be put up in the office of the clerk of 
the court in which the action is pending, which notice shajl-be served or put 
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up at least three days before the taking of such deposition, and one day addi- 
tional (Sundays inclusive) for every twenty five miles travel; and depositions 
taken, sworn to and subscribed before any judge or justice of the peace, in 
pursuance of such notice, may be read in evidence at the trial, if it shall ap- 
pear to the satisfaction of the court that the deponent is ancient, sick or in- 
firm,'insomuch that he cannot safely appear in person, or resides more than 
sixty miles from the place of trial, or out of this state, or has gone to a 
greater distance from the place of trial than sixty miles, without collusion or 
consent of the party requiring his testimony: and where the person whose 
testimony shall be necessary as aforesaid, shall reside out of this state, the 
deposition of such person may be taken upon a rule of the court wherein the 
action is pending, to be entered in term time or in vacation, and a dedimus 
issue in pursuance thereof to any judge or justice of the peace, chief ma- 
gistrate of any city or county of any state, territory, kingdom or empire, no- 
tice of the time and place of taking such deposition being given as aforesaid, 
and the deposition being taken pursuant to such notice, and sworn to and sub- 
scribed by the deponent, before such judge, justice or chief magistrate, may 
be read in evidence at the trial of such cause, the official character of the 
officer taking the same being attested by the seal of any court, state, terri- 
tory, kingdom or empire where such officer shall reside. 


38. That in all cases where witnesses are required to attend the trial of any 
cause in any court of record, a summons shall be issued by the clerk of the 
court wherein the action is pending, or by the commissioners or referees, or 
other person acting under the authority of such court, to take the depositions 
or testimony of such witness required to attend before them, at the request 
of either party interested, expressing the day and place where they are to 
appear, and such subpcenas may be served in any county in this state, and such 
summons shall contain the names of all witnesses for whom a summons is 
required by the same party at the same time who reside in one county. 


39. That any person summoned as a witness in any cause depending in any 
court of record, or before commissioners, referees, or other persons appoint- 
ed under the authority of the court to take his deposition or testimony, and 
failing to attend, not having a reasonable excuse, may be compelled by at- 
tachment to appear, which may be served in any county in the state; and any 
person so summoned and attending, who shall refuse to give evidence on oath 
or affirmation, as the case may be, shall be committed to prison by the court, 
or other person authorized to take his deposition or testimony, there to re- 
main without bail or mainprize until he give such evidence ; and the court 
shall have power to impose a fine not exceeding fifty dollars on every person 
summoned as a witness who shall not appear and testify, which fine may be 
remitted, on good cause shewn, at the term to which he is summoned, or the 
rext term thereafter ; and where the party causing such witness to be sum- 
moned shall have paid or tendered to such witness his legal fees for travel, 
and one days attendance, at the time of summoning, such delinquent witness 
shall be moreover liable to the action of the party for all damages sustained 
hy his non-attendanee, unless he shew sufficient cause to justify such absence. 
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40. That all witnesses shall be privileged from arrest in all cases, except 
treason, felony or breach of the peace, during their attendance on any court 
or other place where their attendance is required by subpoena, and in going 
to and returning from thence, allowing one day for every twenty miles from 
their abode; and every person who shall cause a witness to be arrested, 
knowing him to be attending as such upon a subpeena, his suit shall be abated, 
and be moreover fined at the discretion of the court from which the subpeena 
issued, in any sum not exceeding twenty dollars, upon ten days previous no- 
tice thereof. 


41. That whenever in the progress of any cause a notice shall be required 
to be served, it may be served by any person being competent as a witness in 
the cause, and the affidavit of such person, sworn to before any competent 
person, shall be received as evidence of the facts therein stated relating to the 
service, in the same manner as if stated in open court, or such notice may be 
served by the sheriff or other officer of the court authorized to serve pro- 
cess, and shall be evidence of the facts therein stated, and the services of 
such notices shall be in the same manner as in case of a writ of summons. 


42. That if any party to a suit now depending or hereafter to be com- 
menced in any court of record of this state, shall at any time before the trial 
of such cause, by himself or counsel require a trial by jury, a jury shall be 
empannelled for the trial thereof, but if neither party require a jury, the law 
and the facts may be determined by the court or the court may refer such 
cause to three or more indifferent and competent persons, whose report if 
approved by tlie court shall have the same effect as a verdict by a jury. 


43. That no witness shall be sworn asa juror in any cause civil or crimi- 
nal in any court, and it shall be good cause of challenge to any juror, that he 
is to be a witness in the cause to be tried, which cause of challenge shall be 
determined either by examination of the person on the voir dire or other- 
Wise, as in other cases of challenge of jurors, or by his being summoned as 
a witness, and it shall moreover be a good cause of chalienge to a juror, that 
he has either formed or delivered an opinion in the cause or concerning the 
matter in controversy, and if any juror know any thing relative to the point 
in issue, he shall disclose the same in open court. 


44, That the several courts of record shall have power in any action de- 
pending before them, on motion and upon good and sufficient cause shewn by 
affidavit or affirmation, and due notice thereof being given, to require the 
parties or either of them, to produce books or writings in their possession or 
power, which contain evidence pertinent to the issue, andif either party shall 
fail to comply with such order, and to produce such books or writings, or to 
satisfy the said court why the same is not in the parties power so to do, it 
Shall be lawful for the said courts, if the party so refusing shall be plaintit?, 
to give judgment for the defendant as in cases of non suit, and if defendant, 
to give judgment against him or her, so far as relates to such part of the 
plaintiffs demand or the defendants defence, to which the books and paper’ 
ryquired to be produced are alledged to apply, 
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45. That in all trials at law, either party may have from the other, a dis- 
covery of matter pertinent to the issue, in cases and under circumstances 
where such party might have a discovery by the aid of a court of chancery» 
upon filing a petition stating the facts upon which he founds his claims to a 
discovery and the matters whereof he claims a discovery verified by the 
affidavit of the petitioner or some competent person for him, with interroga- 
tories to such petition annexed, touching the facts prayed to be discovered, 
and the other shall answer or demur thereto in the same manner and for the 
like cause as in case of a bill for discovery in chancery; and the courts of 
law shall have the like power to enforce discovery and to proceed in all mat- 
ters in relation thereto as by the ordinary rules of proceedings in chancery 
in like cases, and the answer of the respondent may be used as evidence in 
such cause, in like manner as if made to a bill for discovery in chancery in 
aid of a suit at law. 


46. That the several courts may from time to time appoint interpreters 
and translators to interpret and translate the testimony of witnesses, or other 
evidence, who shall hold their office during the pleasure of the court; each 
interpreter or translator shall take an oath to interpret and translate well and 
truly. to the best of his abilities, the testimony of witnesses, or other evidence, 
which he may be called on to interpret or translate ; and shall receive such 
compensation for his services in each cause as the court shall deem just and 
reasonable, to be allowed, taxed and collected as other costs. 


47. That if, during the progress of any trial in any civil cause, either party 
allege an exception to the opinion of the court, and he that allegeth the ex- 
ception doth write the same, and prays the judge or judges to allow it, and 
sign and seal the same for a testimony, the judge, or a majority present, shall 
do so, and if they shall refuse so to do, and the same is signed by at least 
three bystanders, respectable inhabitants of vhe state, the court shall permit 
such bill to be filed and become part of the record; if they refuse, the su- 
preme court may, when such cause is brought before them by appeal or writ 
of error, upon proper affidavit of such refusal, admit such bill of exceptions 
as a part of the record: and when the court shall certify, as a cause of their 
refusal to sign such bill, that its statement is not true, and bystanders shall sign 
the bill, certifying its truth, affidavits not exceeding five may be taken by 
either party as to its truth during the term, or if the cause be tried on the 
last day thereof, then within five days thereafter, to be deposited with the 
clerk and certified with the record. 


48 That no plaintiff shall be permitted to suffer a non-suit after the jury 
have retired from the bar to make up their verdict; and if either party in 
anv civil cause die after verdict, and before judgment, judgment shall be 
rendered as if both parties were living. Where there are several counts in 
a declaration, one or more of which are faulty, and entire damages are given, 
the verdict shall be good, but the defendant may apply to the court to strike 
out such faulty count or counts or to instruct the jury to disregard them. 
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49. That all motions for new trials shall be made within four days after the 
verdict rendered, or during the term, if the court should not sit so long, upon 
reasons in writing filed: not more than one new trial shall be granted to 
either party, unless it shall appear to the court that the jury have erred upon 
a question of (a) law or been guilty of misconduct ; and on granting new trials 
the court shall determine whether the same shall be at the cost of the party 
applying, or shall abide the event of the suit. 


50. That all motions in arrest of judgment shall be made, and reasons 
therefor in writing filed, within four days after the verdict rendered, and 
within the term; and no judgment shall be stayed, reversed or arrested for 
any defect or fault in the writ original or judicial, or for variation in the writ 
from the declaration, or other proceeding, or any mispleading, insufficient 
pleading, discontinuance, misjoining the issue, want of warrant of attorney, 
or other informality in entering up the judgment by the clerk; and where a 
judgment is arrested the plaintiff shail not be obliged to commence a new 
suit, if the first writ and declaration be sufficient, but the court may order 
new pleadings to commence where the error causing the arrest began, and 
the party committing the error shall pay all costs accruing thereby. 


51. That if any person shall deem him or herself aggrieved by any final 
decision or judgment of any circuit court, in any cause originating in the 
said court, and such person, or his agent, shall, during the term in which 
such judgment or decision is given, make an appeal to the supreme court, 
accompanied by an affidavit of such party or agent, stating, that the applica- 
tion is not made for the purpose of vexation or delay, but because the affiant 
verily believes the applicant aggrieved by the decision or judgment on which 
the appeal is prayed, such appeal shall be allowed, but when the appellant is 
not executor or administrator, and suing or sued as such, such appeal shall 
be no stay of proceeding, unless a recognizance be entered into by the defen- 
dant, or some responsible person for him, with at least two sufficient securi- 
ties to be approved by the court, in a sum sufficient to secure the debt and 
damages which may have been adjudged against the appellant, and all costs 
which shall have accrued or may accrue in such action, conditioned that the 
appellant shall prosecute his appeal with effect, pay and satisfy the con- 
demnation money, and all costs, or otherwise abide the judgment of the su- 
preme court in such appeal and such recognizance being given, or the ap- 
pellant being an executor or administrator as aforesaid, the said circuit court 
shall not proceed any further in such cause. 


52. That it shall be the duty of the appellant, in all cases of appeal 
trom the decision or judgment of the circuit court, to cause a complete tran- 
script of the record and proceedings in such case to be filed with the clerk of 
the supreme court of the proper district, ten days at least before the first term 
ef such supreme court to be holden after such appeal is taken, or if such term 
shall commence within thirty days after the rendition of the judgment or de- 
cision appealed from, then thirty days atleast before the next succeeding 
term of the supreme court, and if the appellant shall negiect so to do, and 
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the appellee shall produce a certificate from the clerk of the circuit court, sta- 
ting that an appeal has been allowed, together with a transcript of the re- 
cords and proceedings, in such case the supreme court. unless good cause for 
such neglect be shewn, shall order that the judgment be affirmed. 


53. That writs of error on the final decision or judgment of the circuit 
court, shall issue, on demand, asa matter of right, but no writ of error issued 
out of the supreme court, shail be a supersedeas, unless by special order of 
the supreme court, or some judge thereof in vacation, after inspecting a copy 
of the record; and the plaintiff in error, (ifhe be not an executor or adminis- 
trator, suing or sued as such) or some responsible person for him, entering 
into arecognizance in a sum sufficient to secure the debt or damages which 
may have accrued against such plaintiff in error, and all costs which have 
accrued or may accrue in such action, with one or more sufficient securities, 
to the defendant in error, to be approved of by such court or judge, condi- 
tioned that the said plaintiff in error shall prosecute his writ of error with 
effect, pay and satisfy the condemnation money and all costs, or otherwise 
abide the judgment of the supreme court in such case, and when such order 
is made and the plaintiff in error be an executor or administrator, suing or 
sued as such, or the recognizance entered into as aforesaid, the court or judge 
shall cause the clerk of the court out of which the writ of error is prayed to 
be issued to endorse on such writ of error, that it shall be a supersedeas and 
obeyed as such accordingly ; and if execution shall have been issued by the 
circuit court before such order be obtained, and the plaintiff in error, or 
some person for him; shall exhibit such writ of error to the officer in whose 
hands the execution shall be, such officer shall proceed no further thereon, 
but shall return the same with the reason for not proceeding : Provided, That 
no judge of the supreme court shall have power in vacation to grant a super- 
sedeas as aforesaid, unless the same be applied for within ninety days after 
the renditon of the judgment. 


54 That every plaintiff in error suing out a writ of error, shall cause a no- 
tice thereof in writing, to be served on the adverse party,or his attorney of 
record, ten days at least before the return day of the writ of error, and in de- 
fault thereof the judgment of the circuit court shall be affirmed, unless good 
cause for such default be shewn. 


55. That in all cases of appeal, the appellant, and in writs of error, the 
plaintiff in error, shall assign errors on or before the first day of the first term 
of the supreme court next after the appeal taken or writ of error sued out ; and 
in default thereof the appeal or writ of error may be dismissed, or the judg- 
ment affirmed, unless good cause be shewn for such default, and joinders in er- 
ror shall be filed within four days after the errors are assigned. 


56. That on an appeal or writ of error each party shall make out a clear and 
Goncise state of the case, with the points intended to be insisted on by him, 
signed by his counsel, and deliver a copy thereof to each of the judges of 
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the supreme court in sufficient time before the hearing, but if neglected, the 
court may, in their discretion, nevertheless hear and determine the same. 


57. That on an appeal or writ of error no exception shall be taken to the 
proceedings at law, but such as have been expressly decided in the circuit 
court; and whenever the supreme court shall be divided in opinion on the 
hearing an appeal or writ of error, the decision, decree or judgment of the 
circuit court shall be affirmed. 


58. That in all cases of appeal or writs of error, duly taken and entered 
in the supreme court, it shall be the duty of the court toexamine the re- 
cord, and to award a new trial, reverse or affirm the judgment or decision 
of the circuit court, or give such judgment as the said court ought to have 
given, as to them shall seem according to law, and when the facts in a 
special verdict may be insufficiently found, the supreme court may remand the 
cause, and direct another trial to ascertain the facts. 


59. That the supreme court, on affirming any judgment or decision of 
the circuit court, may award to the appellee or defendant in error, such dam- 
ages, to be paid by the appellant or plaintiff in error, as to them shall seem 
proper, not exceeding ten per centum on the amount of the judgment. 


60. That in allcases of appeal or writs of error decided by the supreme 
court, the said court may order the record in the cause, with their de- 
cision and determination thereon written, and duly certified, to be trans- 
mitted tothe proper circuit court, on payment of the costs incurred in the 
supreme court, and such decision and determination shall be duly carried into 
execution by such circuit court, or the supreme court may award execution to 
carry the said decision and determination into effect. 


61. That judgments obtained in the supreme court shall be alien on the 
real estate of the person against whom the same are rendered, situated in 
any part of the judicial district for which the court is held, and judgments 
rendered by circuit courts shall be a lien on the real estate of the person 
against whom they are rendered, situated in the county for which the 
court is held, and all liens shall commence on the day of the rendition of 
the judgment, and shall continue for three years thereafter and no longer 
unless the plaintiff in such judgment or his legal representatives shall within 
the said term of three years, sue out of the court in which the judgment was 
rendered a scire facias to revive the same, which scire facias shall be served on 
the terre tenants or other person occupying the lands or tenements bound by 
the judgment, and on the defendant or his assigns or the heirs, executors, or 
administrators of the defendant or his assigns, and where there is no terre 
tenants or occupant of the lands or tenements, and the defendant or his as- 
signs or the executors or administrators of such defendant or his assigns 
cannot be found, the court shall cause publick notice to be published in some 
newspaper printed in this state for three weeks successively, requiring all per- 
Sons interested, to shew cause why such judgment should not be revived, and 
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on due proof of the service of the scirefacias or of the publication of such 






















] 
notice as aforesaid, the court, unless sufficient cause to the contrary be est 
shewn, at the second term after issuing the writ, shall revive the said judg- 
ment during another period of three years, against the lands and tenements I 
of the said defendant, and so on, from time to time, as often as necessary ; = sed 
and the writs of scire facius hereby authorized may be issued by anycourt of | 
record wherein the judgment was rendered, to any county in this state —§ ; 
where the defendant resides. cee 

62. That in case there be no sheriffor coroner or neither of them quali- ' 
fied to act, on account of interest or prejudice or otherwise, the courts re- = 
spectively may appoint one or more proper persons to execute the duties of 
sheriff and direct their process to him or them accordingly, and they ; ' 
shall be entitled to the legal fees allowed to sheriffs for like services. meet 

anr 

63. That if any suit shall be dismissed for the non-attendance of any attor- ofa 
ney practising in any of the superior or inferior courts, not having a just ™ : 
and reasonable excuse, it shall be at his cost,and he shall moreover be liable = 
for all damages his client may sustain by such dismission or other neg- a 
lect of his duty, to be recovered in any court of record within this state. . 

a 

64. Refpeals, the following acts and parts of acts, viz: 

1. A“law to amend an act establishing courts of judicature.”” Passed May 
17, 1807. 

2. An“ act establishing courts of justice &c.”’ July 3, 1807, excefit, sec- 
tions, 42, 43, 44, 45, 46, 47, 48, 49,51, 52, 53, 54, 58, 70. ; | 

- — ) sor 

3. An‘“act to amend an act establishing courts of justice &c.” Passed Rie 
Nov. 7, 1808. except section 6. | 

seg 
° 1 

4. An “ act supplementary &c.” to the afd. act. Passed Oct. 30, 1810. i (8 
orcepfit sections, 5, 6. rec 

pia 

5. An “ act establishing courts of Com. Pleas &c.” Passed Aug. 20, 1813. an 
excepfit sec. 13. . 

: , , , ; , . lat. 

6. A “ Bill fixing the times of holding the superior and inferior courts a 

2¢ 
&e.”’ Passed Jan. 19, '814. 
on 

7. An“act establishing Circuit Courts &c.” Passed Jan. 4, 1815. Ba 

ae 

8. An “act authorising certain Judges and clerks to order bail &c.” ; pre 
Passed Jan, 21,1815. i per 

9. An “act altering the times &c. of holding certain Courts &c.” Passed 3 au 
Jan, 21, 1816, 

£0 | 


10. An “act supplementary to an act establishing Circuit Courts &c” i a 
Passed Feb, 1, 1817. om ° 
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11. The 1, 2, 3, 4. sections, of * an act supplementary to the several acts 
establishing Courts &c.” Passed Dec. 23, 1818. 


12. The 20th section, of an “act establishing Circuit &c. Courts.’ Pas- 
sed Nov. 28, 1820. 


13. The 6, 7,9, 10, 15, 21, 22. sections, of an “ Act regulating the pro- 
ceedings of the S. Court.” Passed Dec. 12, 1820, 


14. The 3, 4, sections, of an “ Act to amend certain acts respecting pro- 
ceedings in chancery &c.” Passed June 27, 1821. 


15. The 1, 2, sections, of an‘* Act further to regulate judicial proceedings 
&c.”? Passed June 28, 1821, Provided, That this act shall not be construed to 
annul, abate or affect any proceedings heretofore had or commenced by virtue 
of any act clause or provision hereby repealed, but the same shall be as effectual 
in law as if this act had not passed ; and in all matters heretofore commenced 
and now pending, proceedings may be had according to the provisions of this 
act or the acts under which they arecommenced. This act shall take effect 
and be in force from and after the first day of March next. Approved, 11, 
January, 1822. 











NOT E. 


Tf the compilation of the article on Missouri, should be found to contain 
some errors, the gentlemen who furnished the MS. are in no degree accounta- 
ble. What they sent me was doubtless accurate, but it so hafifiened, in con- 
sequence of a revision of some branches of their state law during the last winter 
(1821, 2,) thatit was necessary to revise a considerable portion of the matter 
received, and to correct it by the new acts, which were obtained in a frrinted 
pframphlet,just after I had prepared the article for the press from the first notes, 
and at the moment it was going into the prrinter’s hands. 

My attempt to alter the original text,so as to conform it to the new revu- 
lations, may not be altogether successful: It will readily be comprehended, 
that this could not be so well done, as ifit had been pfrerformed by gentlemen 
on the sfiot. There was not however time to effect this, and indeed I could 
not have reasonably required it. 

The act to“regulate proceedings at law,” being in fact a code of rules for 
frractice, [have so considered it, and filaced it with some abbreviation ag an ap- 
pendix. 

It contains excellent pfirovisions ; yet the courts will find it necessary to 
supifily many omissions, by occasional “rules.” 

The synoptical Index attached, is intended to assist frractitioners in turning 
to any particular regulation,and I should be much disappointed, ifit fails to an- 
éwertheend profesed. Ed. 


























= = ee ee wre 7 , ’ . os + re P ie poe i 
4 2 ity wae Ste Tae ‘ile ° aati th Mo AO See ST ee. Wea pee eS : _" == ‘ oa Se es Se 
- Spee i ~ Cen aey eed Ee Be + ar a p>: Fo ON eae yy Se ae ty! a . i= jf 
. age Pies fo ey - aia 5 's, -) = 
. + rr . ~ -—~ i , z ids . 
" = k % a es ce se = ce — 
- ee Ly PMS E oe a + > hiietlnelaig S ‘ x. gg: ae A a 
gn aie . ies Seti ae “ : . ~ ~e — > % a 
ke ? is ee i : Ske nn <r ‘a , " 4 
< = 4 : mie ie ana : jag ‘ ~ - 
- + a . as a < 
ri > ; « : it “ an 


» 
petite ne. 





646 [1821,2.} MISSOURI. sTatTe LAw AND REGULATIONS. 




































IN DEX. 


To THB ACT TO REGULATE PROCEEDINGS AT Law. page 634. 







































Abatement, 
not to be—for failure of the term—or adjournment. $2 | 
- for death of parties—cause surviving. . 35 Bil 
for marriage—of feme sole. > - 36 - Bo 
party dying after verdict—judgment as if living. - 48 
not to be—on judgment arrested—when. - » 50 

Amendment, Ca, 
of defects—in process or pleading—at any time. - 23, 24 
after arrest of judgm.—if Ist. writ and zarr. be sufficient. 50 Ch 

Appeal, 
to the Sup. C.—from final decisions—of the Circ. C. 5} 
when to be prayed—aflidavit of just grounds &c. - ib. | 
not to stay proccedings—unless recognizance &c. - ib, | Cor 
transcript of record—to be filed with clk. of Sup.C.—when. 52 | Cor 
_ not filed—judgment to be affirmed. ib. : 
errors on—when to be assigned—or affirmance. - ib. _ Cor 

joinder in——when to be. - - > ib. i 
cases on—for the judges——what to be—and when delivered. _ id. 
exceptions on—what may not be taken. - - 57 | = Co: 
judgment on—what may be given. : - . 58 | 
damages on—what may be awarded. - > . 59 

Arrest, (see Bail.) 
of inhabitants—in civil causes—in what county only to be. 8 
witness—priviledged from—eundo—manendo—redeundo, 40 
of a witness—penalty for, - - - - ib. 

Arrest of Judgment, De 
motions for—on reasons filed—in 4 days after verdict &c. 50 
causes for—not to be allowed—what. - - - ib. 
cause after—to proceed—amending the error—when. - 2b, 

Attorney, De 
not to be bail—unless. - - - “ - 12 
multiplying proceedings—vexatiously—to pay costs. - 31 
liable to costs and damages—for neglect of duty. : 65 

Bail, 






in actions on contract—ordered—how to be. = . ¢ ' 
reduced—or appearance accepted—when to be. - 7 me 
inhabitants—in what county only—to be held to. - 8 






where defdts, in several countics—how. 
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recognizance of—on arrest—sheriff how to take. ~ il 
sheriff not taking—or taking insufficient—how liable. - ib. 
sufficiency of—to be determined—when. ° . ib. 
attornies and offiicers—not to be—unless. - ° 12 
not excepted to at ret. term—-to stand. = - - 1s 
recognizance of—forfeited—sci. fa. may issue. - ib. 

judgment on—against bail—when. - ib. 
may surrender principal—when—to whom——how. - 14 
surrendering—before judyment—sheriff may take new. ibe 











after do.—defdt. to be charged &c.—or discharged. id. 
to have judgment on mot. agt. principai——when. . 15 
sheriff co-defendant with,-—do.  - . - “ 16 
Bill of Exception. (see Exception.) 
Books or Writings, 
parties compelled—-to produce-—how. = - - - 44 
refusing to produce——judgment==how. - - ib. 
Capias ad reshondendum, 
to issue——when. - - - ~ - : > 
Challenge, 
good cause of—toa juror—that he is a witness. . 43 
or, formed—or delivered an opinion. - - ib. 
how to be—tried. - - - - - sb. 
Commission, ( See depositions.) 
Consolidation, 
of actions—power of the court in., - ‘ - 3! 
Continuance, 
of causes at first term—of course—unless. - . 34 
—after—first term—when. - - - ib. 
Costs, 
bond to secure—in what cases—and how to be filed. - 3 
on distinct actions—for same demand—how to be. - 31 
on consolidation of actions—how. - - - ib. 
on vexatious multiplying pleadings—how. 2 - ib. 
on granting N. Trial—how. : - - - 49 
against atty—on dismission of suit—when to be. - 62 
Demurrer, 
for form—to be special. + - : . 24 
issue on—to be disposed of—when. “ - - 28 
——ttobe tried—before issue in fact. - - ib. 
Mepositions, 
within the state—may be de bene esse—in all cases. - 37 
how to be taken. - - - - ib. 
may be read on trial—when. . - ib. 
without the state—how to be taken. “ - - ib. 
evidence—on trial. - - - id. 
Discontinuance, 
not tobe— for failure of the term—or adjournment. “ 32 
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Discovery, 
parties entitled to—from each other—in all cases at law. 
proceedings to obtain—how to be. - . " 
answer of respondent—effect of—as evidence. - - 





Docket, 
of trials, arguments &c.—-clk. to make out—before each term. 
order of —on. - - - 
list of causes on—to be put up in clk’s office—when. = - 
Error, 


writ of—from Sup. to Circt. Court—ex debito. - 





supersedeas to execution—when to be. - - - 
alter execution—when and how—to be. - 
notice of writ—when to be—or judgment affirmed. - 


errors assigned on—when—or admission—or affirmance. 
joinder in—when to be. 
cases on—for judges—what to contain—and when delivered. 
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exceptions on in law—what only to be heard. 
court divided on—judgment affirmed. 


what judgment on—may be given. 


damages on—what may be awarded to defdt. 


+ 


os 


my) 


decision of Sup. C. on—how may be executed. 
Evidence, ( See depositions. ) 
all instruments pleaded—to be—unless denied by plea and oath. 
books and writings—production of—compelled—how. — - 
discovery of—by either party on oath—may be required. 
effect ol—as evidence. - 
proceedings for—how. 
witness—not to be a juror. - - - ° 
juror—knowing any thing in issue—to disclose it. - 
































Exception, 

bill of—-either party may pray. . - - - 
~—- refused to be allowed and sealed~—remedy——what. 
Faulty Counts, 

entire damages upon——not to hurt. - - - 

may be struck out—-or disregarded. . . > 





Infants, 

to sue——by guardian or next friend--how. s - 
Inquiry, 

writ of——when necessary. - > - 

when to be executed—~alter judgment. - - 
Instruments, 

pleaded by either party—-cvidence—unless denied, by plea and 

oath - - - - ° ° a“ 

{nterpreters and Translators, 

to be appointed by court—durante—denchlacito. - - 

to be sworn &c. - , “ 


ib, 
ib 


29 
ib, 
76, 


58 
ib, 
16. 
54 
55 
16, 
16, 
57 
ib. 
58 
59 
60 


48 
ib. 


26 
id. 


27 


46 
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Issue 
in law and fact—that in law—to be first determined. ~~ - 28 
Joint Debtors, | 
how plaintiff—may proceed against. - . - 30 
in several actions—where all might be joined—costs. - 31 
consolidation of actions—against. - - es 
s Judgment, 
a of non pross—when to be—against flgf - - : 25 
% may be set aside—when. - + - ib. 
3 by default—against defdt.—when. - - - 26 
a where some defdts. plead—and some not—how to be. - ib. 
a when final on default—~and when writ of inquiry. - id. 
:. may be set aside—before writ executed. - - - ib. 
-9 of nonsuit—not allowed—after jury retire. - - 48 
. upon verdict—after death of party. - - - ib. 
. motion in arrest of—how proceeded on. = - - 50 
arrested—amendment allowed and cause to stand—when. ib, 
a lien on real estate—where—from what time—how long. 61 
revived by sci. fa—howtobe. - ° . ‘ ib. 
against party—for not producing—books &c.—when. - 44 
Juror, 
knowing any thing of the point in issue—to disclose it. 48 
witness—not to be. - - - - . ib. 
Lien, 
judgments—when—and where a lien—on real estate. 61 
ceases—atier 3 years—unless—sci. fa. within. - - ib. 
List, 
of causes—clk.—to put up in office before court——when. 29 
neglecting—penalty. oo. - - ib. 


New Trial, 











motion for—to be—in 4 days or during term. - - 49 
on reasons—to be filed. - - - id. 
one only—to either party—unless on law—or misconduct. id. 
costs—on granting of—as court directs. - - 36. 
Nonsuit, 
not to be—~after jury retired &c. : . : 48 
Notices, 
4 in causes——may be served——by whom and how. - - 4k 
4 affidavit of service—~evidence of service—how. - a6. 


may be served—by sheriff or other officer. ib, 
Officer, 

sheriff or coroner—disqualified, by interest or prejudice—rule. 62 
e Over, (See Profert.) 

me Party, 





dying after verdict—judgment—as if living. - - 48 
Pauper, 
to prosecutefree of expense—and have counsel assigned. A 


85 
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Plea, (Pleadings. ) Ss 
venire—in what countyto be. - - - - 8 
declaration_petition &c.—to be filed—before process. - 9 
may be by party__his agent~or atty.—at election. - 17 Se 
defdts _part summoned_part not_proceedings—how. — - 18 | 
to the merits—to be filed—when. - - - 19 S) 
replications and subsequent pleadings_when. ~— - - 20 
similiters, and joinders in demurrer—when. - - ib. Si 
double—in law and fact—allowed. - - - 21 
in abatement—to be verified &c. - - - ib, 

to be tried_at term of filing—unless. : ib, 
to be signed—day of filing endorsed &c. - . 22 
filed in open court—to be entered on minutes. = - - ib: 
if sufficient to put merits at issue—form disregarded. —- 23 ; 
amended—before jury sworn—in al] cases—on terms. - 3 
want of form in no case tohurt—except on special demurrer. 24 
in all cases—amendable. - - - ib, 
detaults in pleading—judgment.__against the party. - 25, 26 S 
profert and oyer_whether instrument pleaded_sealed or not. 27 fe 
instruments pleaded_evidence— unless denied by piea_on oath. ib, | T 
where several liable for same cause—action—how may be. 30 fF T 
consolidation of actions—power ofthe court in. - - 31 - 
multiplying of—vexatiously—how punished. ” - ib 
faulty counts—and entire damages—rule. - - 48 fF V 
where some defdts plead—and some not—pleadings—how. 26 § 
Privilege, . ; 
of witnesses in civil causes—what. ° - - 40 \ 
Process, ; . 
style of—teste—return &c.—regulated—how. - - 1 & 
returnable to term, next after teste—when to be. . ib, FI 
feesand taxes on—to be paid—when. - . - Q ‘ 
original—in all actions_a summons—except. - - 6 
by captias ad reshond.—when to be. - ~ « ib, F 
where defdts. in different counties—to issue—how. - 8 | 7 
original—to issue after narr. petition &c. - - 9 fa 
to be served—15 days before return. ‘ . ° ib, | 
of summons—served—how to be, - - - 10 b 4 
party refusing service—how then. - - ib, 
of cafiias ad reshond.—served—how. - + - 1 
execution of—where officer disqualified—how.  - e 62 & 4 
Profert, ( Oyer.) . 
to be ofall instruments—sealed or not. - - - a7 i 
oyer ofall—ifrequired. - - - ° . io. 
instruments on—evidence—unless denied by plea and oath. ib. 
Revivor of action, 
on death of parties—when and how to be. - - 33 


on marriage—of feme sole—do. - 36 
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Scire Facias, | 
to revive judgment—within what time—and how to issue. 61 


may go—to any county where defdt. resides. - - ib, 


Seal, 
a scrawl—to be taken for—and so pleaded. 27 
Sheriff—Coroner, 
disqualified—by interest or prejudice—court to appoint. 
Subpcenas, 
clk. to issue—in causes on docket, for trial. - - 
how issued out of court—by referees, commissioners &c. 
may be served—in any county. - : - . 
to contain names of all witnesses—in one county. - 
witness refusing to give evidence on—how compelled. = - 
disobedience to—attachment and fine—how. - - 
where fees paid or tendered—witness liable to da- 
mages. - - - - - - 
witnesses under—privileged from arrest—how. - 
Summons, 
to issue in all cases—except, where bail ordered. 
Testimony, ( See defiositions. ) 
Trial, 





in what county—tobe. - - - - - 


if required—to be by jury—if not—by the court—or referees. 
Venire, 


in what county—tobe. = - ° - 

may be changed—for what causes—how. 
Vexatious, 

multiplying of proceedings—penalty of. - 
Witnesses. (See depositions. ) 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&c. ? 
4. Walter Leake; title ** Governor 
of the State of Mississipi :’ (1) re- 
sidence, Woodville: appointed, by 
general ticket of the electors for 2 
years and until his successor is duly 
qualified: salary $2500. 

2. Secretary of state &c. ? 
A. Daniel Williams Esq: resides, at 
Woodville: appointed in joint meet- 
ing of the two branches of the legis- 
lature, for the term of 2 years. 

3. Chief justice of the su- 
preme court of law, &c. ? 

4. John P. Hampton, is the presiding 
Judge and is called by courtesy— 
« Chief Justice :” resides near W ood- 
ville: appointed by the legisiatare 
in joint mecting : holds his office dur- 








A. Columbia, on Pearle river: 

The legislature holds its first ses- 
sion there annually, on the first Mon- 
day in November. 


UNITED STATES OFFICERS, 


7. Who is District judge, &c. ? 
A. Wm. B. Shields: resides near 
Natchez. 

8. 
&c. ? 

A. William Burns: resides at Nat- 
chez. 

9. —— District Attorney, &c. ? 
A. Wm. B. Griffith; resides at Nat- 
chez. 

10. —— Marshal,&c. ? 

‘4. Walter M. Leake: vesides at Nat- 
chez. 

| 11, What Justice of the S. court 
olthe U.S. holds the circuit in your 


Clerk ofthe District court 








ing good behaviour: salary $2000. | ciate, &e. 2 


4. 





A. Howell Moss: residence, Nat- 
chez: appointed by the judges, dur- 
ing good behaviour : 

5. Attorney General: &c.? 








‘ oh he ~ *y > a i - 1° é “1 4 
Clerk of the superior or | 4, We have no Circuit Court; this 


supreme court, &c. ? 


| district is not yet included in any 


circuit; the district court possessing 


‘the powers of a circuit court. 


12. At what times and places, are 


| District courts ofthe U.S. held, &c.? 


A. Thomas B. Reed : residence, Nat- Y At Natchez in Adams Co; the 
chez: term of office, 4 years: ap-/ 1st, Wondays of Jpril and October. 


pointed in joint meeting. 
6. When, and where, is the annu- 
al meeting of the legislature ? 


(1) “ Commander in chief of the army | 


and navy of the state, and of the militia.” 
Const. 


| 


| l. See answ. No. 11. 


13. Circuit courts &c. ° 





LAWS-——-LAW BOOKS. 


i4. What number of volumes, docs 
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the compiled body of your Statute 
law consist of, &c. ? 
A. ** Turner’s Digest’ in 1 vol; con- 
tains the whole body of our ‘Terri- 
torial statutes from the organization 
of the Government in the year 1798, 
down to the year 1817. quoted, 
‘* Turner’s Digest.” 

15. Can the publick laws in pam- 
phlets, be procured, &c ? 
A. Since the year 1817, and the 
formation of the state government, 
the statutes have been published an- 
nually in pamphlets and can be pro- 
cured at Natchez of the state printers, 
Marschalk and Co. 

16.Isthere any Digest of the state 
Jaws &c ? 
A. There is the Digest before men- 


tioned, by Edward Turner Esq. of | 


Natchez. 

A revised code will be submitted 
fo the legislature at their next ses- 
sion (June 1822) by the late gover- 
nor, George Poindexter. 

17. Are there any Reports of cases 
in your state courts, &c. 2 
4. None: A volume is in prepara- 
tion, by John Winslow Esq. state re- 
porter, residing at Natchez. 

18. Ls there any Digest of cases in 
your state courts, &c. ? 

1. There is none. 

19. Are there any Treatises on 

the law, in your state &c.? 
1. The Magistrate’s assistant ; * be- 
ing a treatise, on the jurisdiction and 
duties of Magistrates :’’ 1 vol. by the 
late Harry Touwlmin Esq. 

20. Foreign law books repub- 
lished in your state, &c. ? 

4. None. 

21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. 2 
1. None. 

22. Is there any Digest of cases 
in those courts. &c. 2 
4. None. 
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The rules of practice in the su- 
preme court, together with those in 
the district court of the United 
States, are herewith transmitted. 

‘The former having been made dur- 
ing the Territorial government, do 
not embrace some alterations neces- 
sarily caused by the change of go- 
verument: They however remain 
substantially the same. 

23. Have any books been compo- 
sed, in your State, &c. ? 

4. None, but that referred to in An- 
swer No. 19. 


ATTORNIES~~— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
A. There is not any distinction re- 


-cognised in our courts, between an 


Attorney and a Counsellor. 

25. By whom are attornies or 
counsellors admitted, &c. ? 
4. By the Supreme Court after an 
examination by examiners in open 
Court, and the production of sufli- 
cient evidence by certificate or other- 
wise, of good moral character : 


There is no prescribed term of 


study. 

After admission in the supreme 
court (which is entered on the min- 
utes,) they are entitled to practice in 
any of the state courts. 

Reference to the rules of the dist. 
court of the United States, will shew 
the terms of admission there : 

26. On what conditions, &c. from 
other states, &c. ? 

A. The conditions are the same, in 
all respects. 


COURTS. 
27. What are the names of the se- 


veral courts in your state, &c. 2 
A. Justices Conris,”’ * Courts of Pro- 
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bate,” “ County Courts,’’ * Superior 
Courts,’ ** Supreme Court,” ** Court 
of Chancery.” 

28. Their style, &c. ? 

A. “Justice of the Peace,” “ Judge 
of Probate,’ * Judges of the County 
Court,” “ Judges of the Superior 
Courts,” “ Judges of the Supreme 
Court,” “ Judge of the Superior 
Court of Chancery.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 

30. Which have original jurisdic- 
tion, &c. 2 

31. partly original.and part- 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, &c. ? 

33. Which are courts of equity, 
and which of law, &c. 2 
A. I. * Justices of the Peace.” 

A single justice of the peace 
(without jury) has original and ex- 
clusive cognizance within his county, 
in all civil causes, where the demand 
does not exceed $50; except in cases 
merely sounding in damages, and 
where the title to land comes in ques- 
tion. 

Justices of the peace in criminal 
cases are severally conservators of 
the peace, for the county, with all 
the authorities usually attached to 
that office; as apprehending, com- 
mitting or binding over offenders for 
trial &c. 

An appeal lies from Justices to the 
County Court, in all cases where the 
judgment of the justice does not ex- 
ceed $20, and to the Superior Court 
of the county, where the judgment 
exclusive of costs amounts to $ 20. 

The cause on the appeal is heard 
de novo on the whole evidence, and 
decided upon fact and law without 
jury, on appeals to the County Court, 
but with a jury inthe Superior Court. 

It. The © Court of Probate.’ 

This court is composed of a sin-| 








STATE LAW, AND REGULATIONS, 
gle judge, having a register or clerk, | 
His territorial jurisdiction extends 
over the county. He has cognizance, 
of the settlement of the estates of 


testators and intestates, the probate 
of wills, granting letters testament. 


pointment of guardians, &c. and ge. 
nerally of all matters relating to the 


england. The court is held on the 


Ill. The ** County Court.” 


(1) and a chief justice. 


civil causes. 


taxes ; appointing and superintend- 
ing overseers of the roads &c; and 


the county. 


cognizance of all capital offences 


made without presentment of a Grand 


pannelled to try the fact and judg- 
ment accordingly. 
It has appellate jurisdiction as has 


justices of the peace not exceeding 
$20. 
An appeal lies from this court to 


(1) They are designated in their commis- 
sions as “‘ judges of the county court and jus- 
tices of the quorum,” These justices of the 
quorum exercise certain powers, not within 





the commission of justices of the peace. 


Its principal business consists in 7 
granting licenses to retailers ; lay- 7 
ing out of roads; assessing county | 


ary and of administration ; the ap. F 


last Monday in every month. An| ~ 
appeal lies from this court to the Su. | — 
perior court of the county, in all | — 
cases. o 


a 
a aa 


This court is composed of 5 jus. i 
tices of the peace (of the quorum,) | 


It has no original jurisdiction of | 





generally in directing the police of | 


This court by a special organiza- 
tion is invested, with the exclusive |— 


committed by slaves: 'The charge is = 





Jury, upon a suggestion on the min- | ~ 
utes of the court, to which the slave | 
must plead guilty or not guilty; if © 
he denies the charge, a jury is im- 





been shewn, from the judgment of |— 


duties and powers of a Surrogate in 
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the superior court of the county in 
all cases, except, in the trial of 
slaves. (1) 

IV. The “ Superior Courts.” 

The state is divided into 4 dis- 
tricts, each comprehending a cer- 
tain number of counties. 

They are called judicial districts, 
distinguished as the ist. 2d. 3d. 4th. 
judicial district. 

One of the judges of the supreme 
court, (being 4 in number) is the 
Judge in the judicial district in 
which he resides, and for which he 
is appointed, and is termed the *‘pre- 
siding judge ” of that district, and 
must reside within it. 

The superior court is held twice a 
year in each county of the district, by 
the judge of the district ; but the jud- 
ges may hold courts for each other, 
when they may deem it expedient, or 
as they may be directed by law. (2. 

The Superior Court in each coun- 
ty has full and complete original ju- 
risdiction, by the constitution, in all 
matters civil and criminal, except, 
in civil cases, where the matter or 
sum in controversy does not exceed 
$50, and in the criminal proceeding 
against slaves, before mentioned. 

It has been shewn, that the supe- 
rior court has appellate jurisdiction 
in its county, from the judgments of 
Justices of the peace, amounting ex- 


(1) It may be observed here that the c/er/ 
of the county court, is Register of deeds, 
mortgages &c. 

(2) The judges of the several courts hold 
their offices during good behaviour, subject 
to impeachment, and to be removed for wil- 
ful neglect of duty or other reasonable cause, 
(not being sufficient ground for impeach- 
Ment) by the governor—on the address of 
two thirds of each house of assembly : Each 
court appoints its own clerk, during good be- 
haviour,removable for neglect of duty or mis- 
demeanour in office by the Sup. Court, which 
determines law and fact. 

87 





clusive of costs, to $20; and in all 
cases, whatsoever, from the County 
Court, except in the trial of slaves. 

All causes in which there is a final 
judgment in this court, may be re- 
moved by writ of Error only, into 
the supreme court ; but where in the 
progress of a cause a doubt or ques- 
tion arises in the mind of the judge 
as to the rule of decision, he may re- 
serve the point and refer it to the su- 
preme court for their decision, the 
ground of the reference being at the 
same time stated on the record. 

V. The “ Supreme Court.” 

As has been shewn, this Court 
consists of the 4 judges appointed— 
for the Ist. 2d. 3d. and 4th. judicial 
districts, who constitute the * Su- 
preme Court ;”’ are called Judges of 
the supreme court, and one of them 
presides by courtesy. 

Upon—causes which come up by 
writ of error or point reserved, the 
judge whose decision is under con- 
sideration, does not constitute one of 
the court, but it is made his duty to 
report to the supreme court, the rea- 
sons upon which his opinion was 
founded. 

This court, has no original juris- 
diction, civil, criminal or in equity. 

It is merely a court of error and of 
appeals, into which questions or cau- 
ses are removed from the Superior 
courts by writ of error and points 
reserved, in the manner before men- 
tioned, and by appeal, from the court 
of chancery. 

The judges meet semi-annually at 
the seat of government and Natchez 
alternately, on the 2d Mondays of 
June and December, and hold their 
session without limit. 

It may be remarked here, that we 
have preserved no traces of the en- 
glish Wisi Prius system: The cause 
originates, and a final judgment is 
given in the county where it begun 
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unless carried upon a point reserved 
by the judge below ; and after a deci- 
sion of which, the cause is remanded 
to be proceeded in by the court below. 


VI. The Superior Court of Chan- 
cery.”” 

By the act of Vov. 1821 a sepa- 
rate court of chancery has been erect- 
ed, consisting of one Judge or Chan- 
cellor. 

The state is divided into two dis- 
tricts, the eastern and western ; and 
the courts, which are held twice in 
the year in each district are termed 
respectively “the Superior Court of 
Chancery for the Eastern District” 
and “the Superior Court of Chan- 
cery forthe Western District.” 

The proceedings in the court of 
chancery are strictly according to 
the English practice, as far as the 
situation and circumstances of the 
country and the local laws and usa- 
ges will admit. 


STATE LAW, AND REGULATIONS, 


From the decree of the Judge, an 
appeal lies to the Supreme Court. 
Joshua G. Clarke, is Chancellor. 


34. What methods are used to 
carry up judgments &c. ? 
4. The methods used to carry up 
judgments from the inferior courts 
respectively, by appeal or error, 
have already been stated. 


MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
A. Marschalk & Co. at Natchez, are 
the present state printers. They 
are annually appointed in joint meet- 
ing of both houses of the legislature. 

36. Whois the principal Bookseller 
at the seat of Government ? 


4. Snodgrass & Whitney, are the 


principal booksellers at Natchez; — 





at the present seat of government, 
there are none. 








cree 
sim) 
ed, | 

4. 
assu 
com 
A. I 
men 
expr 
adop 
at Co 

5. 
quire 
4. \ 
quirl 
nesst 
cond 
two 
ber. 

6. 

Ze 
A. Tt 
cided 

8. 
for tl 
ed in 
4A. ty 
in ca 
scrol 
cessa 


(1) | 
subscril 
executi 


veyane 





(1821,2.] MISSISSIPPI. sTaTe Law, ANDREGULATIONS. 659 


No. 11. CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

A. Bargain and Sale. 

2. Does the legal possession pass 
without livery, &c. ? 
JA. It does, by statute. 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. They are not. 

Our statute construes all estates 
created by deed, to be estates in fee 
simple, if ‘a less estate be not limit- 
ed, by express words.”’ 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
4. Except in the instance above 
mentioned, and one or two others 
expressly excepted by statute, we 
adopt the strict rules of construction 
at common Law. 

5. Are attesting witnesses &c. re- 

quired to conveyances ? 
4. We have no statute expressly re- 
quiring one or more subscribing wit- 
nesses to a deed, either absolute or 
conditional; usage has established 
‘wo witnesses as the proper num- 
ber. 

6. Must the deed be sealed ? 

7. Is a scroll sufficient ? 

A. It must, but a scroll has been de- 
cided by our courts, to be sufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
1. In some particulars they are; as 
in case of a seal which may be a 
scroll, and no actual indenture is ne- 
cessary. (1) 


(1) It may be observed once for all, that 
subscribing witnesses or any witnesses to the 
execution of any common law deed or con- 
veyance, are not essential : 





9, Is it necessary to the validity 
of a Deed as between the parties &c, 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

A. It is not. 

Our statute declares that such 
deeds *‘as between the parties and 
their heirs, shall be valid and ope- 
rative.” 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. ‘The deed must be recorded within 
three calendar months from execu- 
tion, in the office of the clerk of the 
County Court, of the county in which 
the lands are situate. 

It will not if unrecorded as afore- 
said, bar a subsequent bona fide pur- 
chaser or mortgagee, such purchaser 


having notice of such prior in 
brance, but otherwise, if he had n 
tice. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c 2 

12. Is this done by joining with 

him in the conveyance, &c. ? 
A. She may, by joining with the 
husband in the deed or mortgage, 
and acknowledging the same as here- 
in after mentioned, provided, she be 
of the age of 21 years or upwards. 

13, Is a private examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. ? 


or mortgagee, having procured e- 
prior registry of the deed, and fo oe) ae | 


If they are put to the deed or instrument, 
it then becomes necessary to call on them to 
prove the execution, under the rule of evi- 
dence, requiring the highest which the case 
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15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 | 
4. In order to bar the dower of the 
wife, there must be a previous ac- 
knowledgment by her, on a private 
examination apart from her husband 
before one of the Judges of the Su- 
preme Court, or one of the Justices of 
the Quorum of the county where the 
lands lie, ** that she signed, sealed and 


. delivered the same as her voluntary 


act and deed, freely, without any fear, 
threats or compulsion of hir said hus- 
band :’” 

The following, is the most ap- 


proved form to be endorsed on the 
deed. 
ey * State of Mississippi 
f eek b ss 
Be it remembered that on this—— 
day of A. D. personally ap- 
peared before the undersigned one of 











the Judges of the Supreme Court of 


* . « the State of Mississippi, (or one of 


he 


Ae. 


* the, Justices of the Quorum in and 


the County of——as thecase may 
be) 4. B.and C. B. his wife, the gran- 





tors in the within indenture Poe in-| 
strument) named, and severally ac- | 


knowledged the same to be their volun- | 18. What Officers in your State are 


tary act ‘and deed, to and for the uses 


and purposes therein mentioned. And | 


the said C. B. being by me examined 
separate and apart from her said hus- 
band acknowledged that she signed 
sealed and delivered the same as her 
voluntary act and deed, freely with- 


admits of, and in the power of the party: 
As to the necessity of a deed of Burgain and 
Sale, being by Indenture, it is expressly re- 
quired, by the 27. H. viii. c. 16. and also, that 
it should be enrod/ed within 6 mo. in one of 
the courts of Westminster Hall.—A deed of 
Bargain and Sale to take effect under the 
Stat. in England, must be a deed of inden. 
ture, and be indented, and enrolled, Ed. 


STATE LAW, AND REGULATIONS. 


out any fear threats or compulsion of 
her said husband. 
As witness my hand and seal the 
day and year aforesaid. 
J.C. [SEAL]? 
16. To bar the feme of dower in 


the husband’s estate; is her joining 
in the deed, and making such ac- 


knowledgment, necessary in all ca- 
ses, &c. ? 

A. It is in all cases, where the hus- 
band was seized and conveys the 
land at any time during the cover- 
ture. 

The cases put in the question would 
not be affected by our statute, and 
must be decided altogether on com- 
mon law principles. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

A. By statute, the widow of the ces- 
tuique trust, shall be endowed of a 
trust estate of inheritance. 

In case of intestacy, her dower of 
the lands and real estate is one third 
as at common law. 
| But where there are no children 
| or but one child, she shall be endow- 
| ed of one half of the personal estate ; 
and if more than one child, of a child’s 
part, absolutely. 





authorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
4. Judges of the Supreme Court, and 
Justices of the Quorum. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution 2 


A. ** State of Mississippi 
County. g ss. 


Be it remembered that on this 
person- 
ally appeared before the undersigned, 
one of the Judges of the Supreme 
Court (or one of the Justices of the 
Quorum of the County of as the 
case may be) the within named A. B. 
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who acknowledged that he signed seal- 
ed and delivered the foregoing (or 
within) deed on the day and year 
therein. mentioned, to the aforesaid 
C. D. 
Given under my hand and seal the 
day and year above mentioned. 
J.C. [SEAL]”’ 
20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
A. And in case of probate by a sub- 
scribing witness thus: (as in Ans. 
19, to the end of the description of 
the judge or justice) “ the above (or 
within) named E. F. one of the sub- 
scribing witnesses to the foregoing (or 
within) deed, who being first duly 
sworn deposeth and saith, thathe saw 
the above (or within) named 4. B. 
whose name is subscribed thereto, sign 
seal and deliver the same to the said 
C. D. that he this deponent, subscribed 
his name as a witness thereto in the 
presence of the said A. B. and that he 
saw the other subscribing witness (or 
witnesses, naming him or them) sign 
the same in the presence of each other 
and in the presence of the said A. B. 
on the day and year therein named. 
Given under my hand and seal, the 
day and year aforesaid. 
Name of oflicer. [sEaL]” 
21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition 2 
4. He need npt. 


22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
4. It is. 


23. If aquaker is witness, what is 
the form of affirmation by your law? 
1. There is no specified form. It 
must appear that he is conscientious- 
ly scrupulous &c. and the words used 
commonly are * solemnly affirm ;” 
as thus ‘ who being conscientiously 











scrupulous of taking an oath, did 
solemnly affirm that &c.” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
A. The Chief Justice of the United 
States, or any one of the Associate 
Judges of the Supreme Court of the 
United States, or a Judge of the dis- 
trict court of tie United States, or any 
Judge or Justice of the supreme or su- 
perior court of any state or territory in 
the Union, both as to acknowledg- 
ment and proof. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. It must be accompanied by the 
certificate of the clerk of the court to 
which such judge or justice belongs 
(under the seal of the court if there 
be a seal,) that such judge or justice 
is and was at the time of taking the 
same, a judge or justice of the said 
court, and that full faith and credit 
are due to his acts as such. 

26. If grantors or witnesses are 

dead, removed from the state, or Can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 
1. In such cases, the officers herein 
before mentioned respectively as the 
case may require, are authorised to 
take the examination upon oath or 
affirmation of any person or persons 
to prove the hand writing of any 
such deceased witness or witnesses, 
and when such proof cannot be had, 
then to prove the hand writing of such 
grantor or grantors, which shall be 
certified on or under such deed of 
conveyance, and signed by the officer 
before whom such proof shall have 
been made. 
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Any deed so proved, will be enti- 
tled to record and be received in evi- 
dence in like manner with other deeds 
above mentioned. 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 


taking an acknowledgment or proof 


in such country ? 

A. In such case, the proof or ac- 
knowledgment made before any court 
of law, or mayor, or other chief ma- 
gistrate of any cily, or borough, or 
corporation of such foreign kingdom, 
state, nation or colony in which the 
said party or witnesses may reside, 
certified by the said court, mayor, or 
chief magistrate, in the manner such 
acts are usually authenticated by 
them or him, shall be as good and 
effectual, as if it had been made be- 
fure and certified by one of the judges 
of the supreme court of this state. 

The same provisions extend to the 
acknowledgments of femes covert, in 
foreign parts. 

28. Are deeds and mortgages 

yecorded, evidence; by whom are 
copies exemplified ? 
A. Deeds and mortgages duly re- 
corded, are evidence on trial; and 
when. they cannot be produced, 
transcripts from the record duly cer- 
tified, under the hand and seal of 
the clerk of the county court, may be 
read. 

29. In what order, do mortgages 
take preference of each other ? 

4. Three months are allowed to re- 
gister mortgages, after their execu- 
tion: After that’ time has elapsed a 
second mortgage will gain a prefer- 
ence by priority of registry, provid- 
ed, it be in favour of a bona fide 
purchaser without notice. (See an- 
swer No. 10.) 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 


gage gains no priority by first re- 
gistering 2 

A. Three months. (See preceding an- 
swer ; also No. 10.) ‘he same rule, 
applies to other conveyances of 
land. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like sian- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 
A. They may. 

$2. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

. Nothing further occurs to me. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

4. Judgments, do not bind real pro- 
perty. It is bound by and may be 
sold on execution. 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &Cc. ? 

4. Itis no lien, either against the 
alienation of the debtor, or in favour 
ofthe judgment creditor. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

A. It is determined, by delivery of 
execution to the oiticer. 

36. Does a judgment bind, after 








acquired land ? 
4. It does not. 

37. In respect of chattels, has the 
first judgement, or first execution de- 
livered, the preference ? 

/. The first execution delivered. 

38. In respect of chattels, may the 
debtor alienate, before exeeution de- 
livered ? 
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A. He may, provided it be bona fide. 
39. Is a prior judgment in an In- 

feriour court, a lien on lands without 

its jurisdiction, &c. 2 

A. Itisno lien; nor does it operate 

in the way mentioned. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 

A. There is not. 

41. Can execution be taken out at 

once, in every county, &c. ? 


A. Execution on a judgment obtain- 
edin the Superior Court, will run 
into any county in the state and 
binds all the property of the debtor 
wherever (as is said, but quere.) sit- 
uate within the state, real and per- 
sonal ; but only one execution can be 
in operation, at the same time. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 


4. Execution may issue immediate- 
ly after judgment ; but when levied 
upon the property of the debtor, he is 
entitled to retain the possesion of the 
same upon entering into a forthcom- 
ing bond with good security, the con- 
dition of which is, that the property 
shall be forthcoming on the day of 
sale at the court house of the county. 


If the bond be forfeited, it is re- 
turned into the clerk’s office of the 
court from whence execution  is- 
sued, and operates as a judgment a- 
gainst principal and security ; a- 
gainst whom an execution issues im- 
meditely. 


Upon the latter execution, no se- 
curity of any kind can be taken or 
delay granted, 

In practice, these forth-coming 
bonds are made returnable on the 
first day of the term and are almost 





invariably forfeited, which affords a 
delay of cne term. 

43. In such case, is a Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: [ffraud or irregularity, 
is there any summary redress ? 
4. The deed is made and posses- 
sion given immediately by the sher- 
iff, without the intervention of the 
court. 

In practice, irregularities are cor- 
rected upon motion to quash. 

When that cannot be done, the 
common law course must be resort- 
ed to, as the statute has given no 
summary method of redress. 

44. Before real estate can be sold 
on execution, must it be appraised 


and sale delayed, until it brings the’ 


appraised value, or some propor- 
tion, &c. 2 
A. We have no such provisions. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state 2 
A. We have the writs of Fieri facias, 
Capias ad Satisfaciendum, and Ele- 
git. 

46. Are there any laws, to delay 

or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 
A. There are no other laws of this 
nature, than that in relation to forth- 
coming bonds; the operation of 
which is explained in answer Vo. 
42. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. Answered above. No. 42. 

48. May the debtor redeem land 
sold on execution, &c. 2 
4. He cannot, upon any terms. 

49. May judgments on warrant 
of attorney, be entered in vacation? 
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50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

51. In suchcase, is the judgment 

an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 
4. Judgments upon Warrants of At- 
torney to confess, are expressly for- 
bidden by law, whether in term time 
or vacation, and our laws admit of 
no method of entering a judgment 
summarily. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
4. We have no statute law upon this 
subject, of course the common law 
would govern. (See 2 Bac. ab. per 
Wilson 505. 739.740. 5 Binn. 273.) 

53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerated 
by surrender of the principal ? 
A. A ca.sa. may be taken out in the 
first instance, but the operation of 
it may be defeated, by a surrender of 
property to the sheriff sufficient to 
cover the debt, for which a forth- 
coming bond may be given. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. He may. There are no excep- 
tions. 


55. Is the Ca. Sa. regulated by 
the common law, dc. ? 
A. Itis; except, as above mention- 
ed, Vo. 53. 

56. Are any kinds of personal es- 
tate exempt from execution ? 
4 Thetools of a mechanick ; books 
of a student ; wearing apparel; ag- 
ricultural implements necessary for 
one hand, to labour with; one bed 
and furniture and one cow and calf 
ofamarried man, provided his wife 
be alive and he have children; and 
the arms of the militia; are abso- 
lutely exempted from execution. 





No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

4. There is such an insolvent law, 
to which there are no exceptions. 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? , 
4A. About 12 days are usually requi- 
site. The claim is determined by 
the court. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. The debtor must be in actual 
confinement either upon mesne or fi- 
nal process, at the time when he 
proffers his petition. 

60. Is there any thing peculiar in 
your insolvent law 2 
A. Nothing, that occurs to me at 
present. 


No. v. witts, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A. They are. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4. The will must be signed by the 
testator, or by some person for him 
in his presence by his direction, and in 
the presence of three or more witnesses. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. There are no particular formali- 
ties necessary in the revocation of a 
will, except that the same must be in 
writing. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 


| 4. They are not. 
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We have similar provisions in 
most respects in our own statutes, 
particularly in regard to nwncupa- 
tive wills. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

4. Wills are proved, in the Probate 
Court of the county where the testa- 
~ tor resided, at the time of his death. 

- The probate does not affect the 
right of the heir, to question its exe- 
 cution. 

_ But this must be done by filing a 
~ pillin chancery, and having an issue 
directed out of chancery to try the 
question by a jury, before whom the 
probate may be given in evidence. 

Five years acquiescence will how- 
ever be a bar to all persons but in- 
fants, non compotes, and absentees. 


66. Is the execution proved by the 
witnesses, or oath of the executors, 
xr both, in the first instance 2 
4. By that of the witnesses. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

4. In the office of the Register of the 
Probate Court: office copies duly 
ertified may be read in evidence. 
68. What formalities are required. 
» wills of chattels ? 


69. Are any number of subscribing 
itnesses, or the signature or seal of 
he testator, required ; or is a will of 
personals provable by the rules of 
he common law &c 2 
1. The common law would govern 
n this case, except, so far as altered 
by our statute in regard to nuncupa- 
me wills, which adopts generally 
Ne provisions of 29 Car. ii. « 3. 
See Bac, Ab. Wills. Let. D.) 
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trators having letters in another 
state, sue in your state 2 

71. If not, what is to be done to 

enable them to sue ? 
A. Authenticated copies of wills, pro- 
ved according to the laws of any of 
the United States, or of any foreign 
country, touching or concerning es- 
tates within this state, may be offer- 
ed for and admitted to probate, in 
our probate courts. But without 
such probate, executors and admi- 
nistrators would not be recognized 
as such, by our courts. So upon in- 
testacy, there must be administration 
here. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c 2 
A. Authenticated copies, are evidence. 
73. How are foreign wills and 
testaments proved in your state, &c? 
4. We have no statute in regard to 
the exemplifying foreign wills, deeds 
&c. The mode pointed out by the 
act of congress in regard to records 





&c; would be the best, as near as 
might be. (See 2 vol. 102—3 vol, 
621. Bioren’s Edit. ) 

It has been settied by decisions in 
our courts, that the seal of the court 
from which the instrument emanates. 
backed by the certificate of the pre- 
siding judge, or in the case of in- 
struments executed before magis- 
trates. accompanied by the certifi- 
cate of the Governor under the great 
seal, are respectively necessary, ex- 
cept in case of acts slricily notarial, 
which are proved by the notarial 
seal alone. 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 


ple descend upon intestacy, among 
lineal heirs ? 





¢0. May executors. or adnfinis-_ 
oD 





75. Hew among collaterals ? 
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76. How, in respect of the half| tween the kindred of the whole and 
blood: does the common law gover n? | | the half blood, eacept, the kindred of 


77. Does the common law prevail | 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 
A. When any person shall die seiz- 
ed, of any estate of inheritance in 
lands tenements or hereditaments, 
not devised, the same shall descend, 

I. To his or her children, and their 
descendants in equal parts; the de- 
scendants of the deceased child or 
grand child, to take the share of 
their deceased parent in equal parts 
among them. 

I1. When there shall be no children 
of the intestate, nor descendants of 
such children, then to the brothers 
and sisters of the intestate and their 
descendants in equal parts, the de- 
scendants of a brother or sister of 
the intestate, to have in equal parts 
among them their deceased parent’s 
share. 

If. Where there shall be no chil- 
dren or descendants of them or any 
of them, nor brothers or sisters or de- 


scendants of them (1) then to the father | 


if he be living, if not, to the mother 
of the intestate. 


IV. And if there be no children of 


the intestate, nor descendants of such 


children, and no brothers or sisters | 


or descendants of them, nor father 
nor mother, then such estate shall | 


descend in equal paris to the next of | 


kin of the intestate in equal degrees, 
computing by the rules of the Civil 
Law. 

And there shall be no representa- 
tion among collaterals, except, with 
the descendants of the brothers and 
sisters of the intestate; and there 
shall in no case be a distinction be- 


(1 The words in ‘ta/ic are not in the act, 
but omitted, evidently by mistake, as is clear 
from the context. ka. 














| 85, Ed. 


the whole blood in equal degree, shall 
be preferred to the kindred of the 
half blood in the same degree 5 suv- 
ing to the widow in all cases, her 
dower. 

V. And when there shall be no 
children of such intestate nor de- 
scendants of them, then the widoy 
shall have as her dower, one half of 
the before mentioned estate of her 
deceased husband. (1) 


No. VII. DISTRIBUTION ON INTEs.- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis. 
tributed 2 

0. How among collaterals 2 

81. Are the 22nd and 23rd Cai, 
li. Cc. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

A. Personal estate not devised, de- 

scends in the same manner as rea! 

estate, not devised. 

No. VIII. ENTAILS, DOWER, CUR 
TESY, &c. 


barred ; dower ; 


83. pve entails abolished; cor 
verted into fees ; or otherwise met 
fied &c 2 

84. How barred by the tenant? 


3 curtesy 3; waste Ac: 


4. Every estate in tail, becomes ai | 


absolute fee simple in the first dones: 
discharged of all common law It 
strictions except, that an estate maj 
be granted to a succession of dontt' 
in esse, and to the heirs of the body \ i 


(1) For life, I 


saoppose. 


See Nos. 17. #% © 
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the remainder man and in default of 
such heirs, to the right heirs of the 
donor in fee simple. (1) 

85. Is the widow entitled to dow- 

er; and the husband to curtesy ; as 
by the common law ? 
4. The law as to dower and curtesy 
and their incidents. are the same as 
at common law; with the exceptions 
previously mentioned, that when 
there are no children (or in regard 
to personal property but one child) 
the wife, shall be endowed of one 
half instead of one third, and fur- 
ther, that trust estates are subject to 
dower. ‘The right of dower, at- 
taches upon all the real estate of the 
husband, whereof he was seized in 
fee or any in trust for him in fee, 
during the coverture. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 

session of lands is a bar &c ? 

7. What savings &c ? 

4. Every real, possessory, ances- 
tral, or mixed action, for the reco- 
very of lands, tenements and here- 
ditaments, must be brought within 
thirty years after the accrual of title, 
with a saving, in favor of infants, 
insane persons, and femes covert. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
1. Thereis not. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state 2 
l. Generally, they are. 

90. Is there any thing peculiar in 
your state on this head ? 

‘l. Nothing peculiar occurs to me. 


(1) The deirs of the body of the remain- 
derman, (which remainder man must be in 
esse at the gift) would take I presume, if 
more than one as tenants in common in fee, 
'f but ene, solely in fee. Ed, 
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91. What length of time bars re- 

covery &c. in personal actions ? 
4. Debt on bond and other special- 
ties must be brought within siateen 
years: trespass quare clausum fre- 
gil, detinue, trover, and replevin for 
taking away goods and chattels, 
debts on simple contract, account, 
and upon the case, (except slander 
and accounts between merchants) 
must be commenced within sia years: 
trespass vi et armis, within two 
years; and slander within one year, 
next after the cause of action accru- 
ed and not after. 

92. What savings ? 

93. Are there any in favour of ci- 

tizens of other states, or foreign- 
ers ? 
A. There are savings in favor of 
persons absent from the state, in all 
the cases specified, until return ; and 
in slander, debt on specialty and cove- 
nant on specialty,—infants and femes 
covert, are excepted from the opera- 
tion of the statute, while they remaip 
such. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice ? 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute 2 | 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
1. Lands may be sold for taxes, pro- 
vided, the debtor have not sufficient 
goods and chattels to satisfy the a- 
mount. 

In the case of residents three months 
notice, and in that of non residents 
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six months, in one of the gazettes of 
this state is required by law; this 
notice must contain a particular de- 
scription of the land, and the sale 
must take place at the court-house of 
the county, where the lands are si- 
tuate. 

The owner may redeem from the 
purchaser, by repayment of the pur- 
chase money with interest from the 
day of sale at 100 pr. ct. pr. annum, 
until the repayment of the money. 

The lands of infants and persons 





non compos, may be redeemed upon 
payment of purchase money with in- 
terest of 6 pr. cent. 

The time limited for redemption in 
all cases, is one year from the sale. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

A. They do not. 

101. What officer in any county, 

oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
4. If a person desirous of having his 
taxes regularly paid, has no indivi- 
dual agent, perhaps the tax collector 
himself would be the best person to 
correspond with. ‘The collector, is 
the officer who sells. 





No. xi. MISCELLANEOUS. 


BAIL, &C. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

A. He cannot. 

We have astatute concerning Bail, 
which adopts the common law prin- 
ciples in general, upon that subject. 





LETTERS OF ATTORNEY. 


103. Is there any provision for the 





STATE LAW AND REGULATIONS, 


proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

4. We have no statutory provision 
on this subject. 

The power to convey, if it be com. 
prehended within the statutes of con- 
veyance by construction, must doubt- 
less, be executed and recorded in the 
manner prescribed for the deed it- 
self, and all acts and conveyances 
under it in like manner. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

4. Aliens, stand entirely upon the 
footing of the common law. 
ADMINISTRATION. GUARDIANSHIP, 

105. Is the right of administration 
regulated as in England by the 31 
Edw. iil. c. 11. and 21 H. viii. c. 5, 
or by local acts ? 

A. By a local act. 

106. May guardians be appoint- 
ed by will: does the common Jaw 
regulate &c 2 
4. They may. 

We have a statutory regulation on 
this subject. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 
4. It is not. 

All debts bona fide, stand upon the 
same footing, whether, simple con- 
tracts, specialties, or of record ; with 
the exception, of physicians bills dur- 
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ing the last illness of the deceased, 
and funeral charges, which have a 
preference. 

108. May ex’rs and adm’rs give a 

preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adin’rs ? 
A. A preference can only be given 
by hastening the execution, which is 
within the power of an executor or 
administrator; but it would be a 
dangerous course for him to pursue, 
as he would assume a considerable 
responsibility, being bound by stat- 
ute to ascertain the situation of the 
estate, and if the same is insolvent 
to report it to the probate court, who 
appoints Commissioners to examine 
claims and declare a dividend : 

The lands of the deceased, may be 
sold on execution against the exe- 
cutor or administrator. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
A. Joint tenancy, is left as to its 
nature and incidents as at common 
law. It is no otherwise altered, ex- 
cept in regard to the method of se- 
verance, by partition. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
A. ‘The common law is not changed 
in these particulars, except as in the 
next answer. 

111. Is a scroll &c. equivalent to 
wax &c? 

4. A scroll, is a sufficient substitute 
for a private seal in all cases. 


BASTARDS. 


112. Are bastards subject te com 
mon law disabilities ? 
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A. They are. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. They are. 


ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. It does. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land? 

116. Is this so by statute, or usage? 
A. This would be governed entirely, 
by the rules of the common law. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 
4A. Wehavea statute called the stat- 
ute of frauds and perjuries, contain- 
ing similar provisions. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state 2 
4. See, preceding answer. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

120. Is the English law of uses 
and trusts, in force 2 
4. We have no statute upon this sub- 
ject. In practice, the common law 
as modified by these statutes, is a- 
dopted. 
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BARON AND FEME. 


~ 421. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 
A. Itis. The husband becomes ab- 
solute owner of the wife’s chattels, 
reduced into possession. 


USURY. INTEREST. 

122. What is the rate of interest ? 
4. Eight per cent is the legal inte- 
rest, where the parties make no a- 
greement as to the rate. 

123. What provisions against usu- 

ry? 
A. We have none; the parties may 
stipulate what rate of interest they 
please, provided it be for a bona fide 
loan of moncy. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c ? 

A. They are not in any case, adimis- 
sible. 

The several items of the account, 
must be proved by the clerk or per- 
son who made the entries and deli- 
vered the articles. 

125. Is interest recoverable on 
book debt 2 
A. It is not, unless an express agree- 
ment or understanding to that effect, 
can be proved; or when the account 
has been drawn off and presented. 
The decisions of our courts have been 
somewhat variant on this point, but 
latterly, they have inclined to in- 
struct juries to give interest in the 
nature of damages, whenever the ac- 
counts could be considered as liqui- 
dated and the amount ascertained. 
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| BILLS OF EXCHANGE AND PROMISSO- 


RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable; and generally governed 
by the law of England ? 


4. They are. 


127. Must demand be made by the 
holder, and notice of 1ion-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover ? 

A. ‘They must. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
4. It is not necessary. 

129. Isthere any peculiar practice 

in your state, on this subject ? 
4. We have a statute, which allows 
the maker of a promissory note or 
inland bill of exchange to go into the 
original consideration of the same, 
and our courts have construed it, to 
extend to the case of a bona fide 
holder without notice. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange 2 
4. ‘Ten per cent. 

DIVORCE. 

1351. Are Divorces, a vinculis 
granted in your state &c 2 
4A. Divorces a vinculis, must be ob- 
tained in the first instance by bill in 
chancery, in the Superior Court of 
the county where the petitioner re- 
sides. 

They must afterwards on the de- 
cree of the judge be confirmed, by a 
joint resolution of both houses of the 
Legislature (two thirds concurring). 

The causes are, ist. Where the 
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parties are within the degrees prohi- 
bited by law. ond. Where either 
party is naturally impotent. 3rd. 
Adultery in either of the parties. 4th. 
Wilful, continual and obstinale deser- 
tion for 5 years. 

The issue is not however illegiti- 
mated by the decree. 

In case either of the parties had 
another wife or husband living at the 
second or other marriage, divorces a 
vinculis are allowed, and the mar- 
riage declared absolutely invalid and 
void from the beginning. 

The cause of divorce must arise in 
the state, the parties must be inhabi- 
tants thereof. 


ATTACHMENTS. 


152. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. They do. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

4. The coumon law method of dis- 
tress for rent, is abolished by stat- 
ute ; the landlord is put to his action. 

{tis however enacted in favor of 
landlords, that no property shall be 
taken in execution on any premises 
under any execution, wnrless the rent 
in arrear if any there be, be tender- 
ed to the landlord, not exceeding 1 
year. 


SET-OFF. 


154. Is the law of set-off, similar 


to the Engiish law. and that of other | and declare a dividend pro rata. (See 


States 2 





A. It is. 
CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
A. They are assignable, and the as- 
signee may sue in his own name. 

There is a liability of the assignor 
over, by statute. 

136. Is the common law in respect 
of choses in action, adopted ? 

A. The common law is modified in 


some particulars, but its principles 
are generally adopted. 


LIFE ESTATES &C. 


157. Are tenants for life, years, &c, 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

4. They are. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4. ‘The process may be the same as 
at law by virtue of our statutes, 
where the cause admits of it, and is 
executed by the sheriff. 


INSOLVENT ESTATES, 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
l. The estate in such case is repre- 
sented insolvent and commissioners 
appointed, who examine the claims, 


Nos. 107. 105.) 
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PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

4. There are not. 





ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tion ? 


4. They are, without restriction or 


reservation. 
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canvas 





No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&c. ? 
A. Thomas B. Robertson, residence, 
city of New Urleans ; term of oifice, 
4 years, and not eligible until 4 years 
after his term expires; (1) title, 
“Governor of the state of Louisi- 
ana;"’ (2) appointed, by joint ballot, 
of the senate and house of represen- 
tatives, from the two candidates, 
who had the highest number of votes, 
of the electors of members of the 
legislature ; salary, $7500. 

2, —— Secretary of state &c. ? 
A. Peter Derbigny, residence, New 
Orleans; term of office for the same 
period as the Governor ; nominated 
and appointed by the Governor with 
the advice and consent of the senate; 
salary, $2500. 

3. Chief justice of the su- 

preme court of law, &c. ? 
A. Yhere is no chief justice ; the 
highest jdicial tribunal is the Su- 
preme Court, the judges of which 
are George Mathews, Francis Xavi- 
er Martin, and Alexander Porter jr ; 
they all reside in New Orleans, sala- 
ry $5000 each; term of office, dur- 
ing good behaviour. 

4. Clerk of the superior or 
supreme court, &c. ? 








(1) The present governor’s term commen- 
ced in 1820. 

(2) ‘And commander in chief of the ar- 
my and nayy thereof.” 





41.—™M. B. Lebreton, for the eastern 
district; residence, New Orleans, 
and Stephen E. Curry, for the west- 
ern; residence, Alexandria; term 
of office, during good behaviour. 

5. Attorney General: &c. ? 
A. Etienne Maxureau ; residence, 
New Orleans ; term of office 3 years; 
nominated and appointed by the 
Governor, with the advice and con- 
sentof the senate. 

6. When, and where, is the annu- 
al meeting of the legislature ? 

A. New Orleans. The legislature 
assemble there, the 1st. Monday in 
January yearly. 





UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
A. John Dick, New Orleans. 

8. Clerk ofthe District court 
&c. 2 
A.—S. H. Harper; — do. 

9. District Attorney, &c.? 
A. John W. Smith; do. 

10. Marshal,&c. ? 

A. John Nicholson; do. 

11. What Justice of the S. cour 
ofthe U.S. holds the circuit in your 
state, Kc. 2 
A. None. The Louisiana district, 
forms no part of a judicial circuit of 
the U. S. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
A. Third Mondays, of January, A- 
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pril, July and October, at New Or- 
leans. 

13. —— Circuit courts &c. ? 
4. There is no Circuit Court. 


LAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. ? 

A, There is no compilation, of the 
Statute laws. 

15. Can the publick laws in pam- 

phlets, be procured, &c ? 
A. They are not to be procured, an- 
terior to the digest; those since 
may, by courtesy, at the secretary 
of state’s office, except those of 1818, 
which are out of print. 

16. Isthere any Digest of the state 

Jaws &c ? 
4. A general digest was prepared 
according to a resolve of the legis- 
lature, and published in 1816. 3 
vols. By Francis X. Martin: 

This digest embraces all the terri- 
torial and state acts of the legisla- 
ture from the time the Americans 
took possession, till 1816 inclusive. 
(Sold at the state treasury office, $9, 
in boards.) 

There is also, “a digest of the civil 
laws now in force in the Territory of 
Orleans,” in the form of an act of 
the legislature. Printed in 1808. By 
Bradford and Anderson 491 pages: 
out of print. $20. 

The laws of las Siete partidas 
which are still in force in the state 
of Louisiana.” By Moreau & Carle- 
ton, counsellors at law. 2 vols. 8 vo. 
$20 : to be had of Carleton. 

_ 17. Are there any Reports of cases 
in your state courts, &c. 2 

4. Orleans term reports; * being 
cases determined in the Superior court 
of the territory of Orleans,” by F. X. 
‘Martin 2 vols. bound in one. B. Le- 
oy & Ca. $17. 
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Louisiana term reports; ‘“ being 
cases determined in the Supreme court 
of the state of Louisiana ;” by Fran- 
cis X. Martin. 6 vols. B. Levy & 
Co. $17. per vol. 

These contain all the cases from 
the fall term 1809, to September, 
1820. 

18. Is there any Digest of cases in 
your state courts, Ac. ? 
4A. None. 

19. Are there any Treatises on 
the law, in your state &c.? 

4. None. 

20. ——— Foreign law books repub- 
lished in your state, &c. ? 
1. None. 

21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c, ? 

4. None. 

22. Is there any Digest of cases 
in those courts, &c. 2 
A. None. 

23. Have any books been compo- 
sed, in your State, Ac. 2 
A. In 1804, Mr. Louis Kerra gentle- 
man of the bar was employed by the 
executive, according to aresolve of 
the legislature to prepare and pub- 
lish a treatise on the criminal law 
of England.” He did so, but the 
work has long been out of print. 

The * Ordinances of the city coun- 
cil of New Orleans,” form a pretty 
large 8vo. vol.; are not for sale, but 
may with facility be obtained from 
the Mayor, I believe. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. ? 

A. None. 

25. By whom are attornies or 
counsellors admitted, &c. ? 
A. By the Supreme Court. Gen- 
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of the Union, are admitted to an ex- 
amination on producing a certificate 
of moral conduct from the parish 
judge, if they have resided one year 
in this state, otherwise, from the 
chief Magistrate or a Judge of the 
superior courts of the state or terri- 
tory from which they come. 

Gentlemen not already so admit- 
ted, besides such a certificate, must 
have studied three years with a prac- 
tising attorney, but if they have re- 
ceived a good classical education, 
two years will suffice. They are ad- 
mitted at once to practice in all the 
courts of the state. An entry is 
made on the minutes of the supreme 
court, of the admission of every gen- 
tleman admitted. (1) 

26. On what conditions, &c. from 
other states, &c. ? 
4. On undergoing an examination, 
in the Supreme Court. See no. 25. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 


A. I. The Court of—*‘a justice of 
the peace.” 








II. “* probates.” 
Til. **the parish.” 
IV. : ** the district.” 





V. The “criminal court of the 
first district.” 
VI. The “ supreme court.” 
28. Their style, &c.? 
A. Justice of the peace; Judge of pro- 
bates; Parish judge; District judge ; 
Judge of the criminal court; Judge 
of the Supreme Court. 
29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 


(1) I understand from this, that persons 
who have studied out of the state for 3 years, 
as well as students within the state for that 
period, are admitted to examination, upon 
proper certificates. Ed. 











4. The territorial jurisdiction of the 
“* justices of the peace” of the city 
of New Orleans, is confined to the 
city ; those of the parish of Orleans 
to that parish, except the city; that 
of other justices to their respective 
parishes. 

The territorial jurisdiction of 
‘“* Parish judges,”’ to their respective 
parishes. 

The parish judges are ex-officio 
* judges of Probates,” in their pa- 
rishes. 

The territorial jurisdiction of the 


judge of the * ist. District,’ extends 


over the parishes of Placquemines ; 
Terreaux beeufs; Orleans; St. Charles, 
and St. John Baptiste. His jurisdic- 
tion is merely civil. 

That of the Judge of the * 2d. 
District” over the parishes of St. 
James; the Assumption; the Ascen- 
sion; Lafourche interior. 

That of the * 3d. District,’ over 
those of Feliciana; East Baton 
Rouge; St. Tammany; (1) St. He- 
lena; and Washington. 

That of the * 4th. District,’’ over 
the parishes of Pointe Coupee; West 
Baton Rouge, and St. Gabrielle. 

That of the * 5th. District,” over 
the parishes of St. Mary; St. Mar- 
tin, and St. Landry (or Landre.) 

That of the ** 6th, District,’’ over 
those of Avoyelles ; Rapides, and Nat- 
chitoches. 

That of the “7th. District,” over 
the parishes of Catahoola, (2) Wash- 
ita, and Concordia. 

The jurisdiction of the judge of 
the ** Criminal Court of the first dis- 
trict; extends over the parishes in 
that district. (see above.) 


(1) The name in the M. S. is ‘* Thamma- 
ny ;” I believe; not being quite sure of this, 
the common spelling is adopted. Ed. 

(2)—“Catahoulou,” in the M.S. 1 have fol- 
lowed the common spelling; on Darby’s map 
and in Morse’s Geo. it is ‘ Catahoola,’ Eu. 
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That of the Supreme Court’ ex- 
tends over the state, divided into two 
circuits; the one composed of the first 
4 districts, called the—eastern, the 
other of the rest of the state, called 
the western—circuit. 

30. Which have original jurisdic- 
tion, &c. 2 
A. * Justices of the peace”? in New 
Orleans have jurisdiction in all cases 
of the value of 100. 

In the rest of the state of $50. 

In N. Orleans, individually, their 
jurisdiction is original; but 4 of 
them constitute a quorum of a “court 
of appeals” from the judgments of 
single justices, when the judgment 
exceeds $50. 

Other justices of the peace, have 
original jurisdiction only; from 
whose judgments an appeal lies to 
the “ Parish Court” in cases ex- 
ceeding $30. 

“Courts of Probates”’ have origi- 
nal jurisdiction in case of wills, in- 
testacies and guardianships. 

** The criminal court’? (of the 1st. 
district,) has original jurisdiction. 

** The court of the parish and city 
of New Orleans,” has original juris- 
diction in civil cases only, of any 
nature or extent. 

31. partly original,and part- 
ly appellant &c. ? 

4. Other “parish courts,’ have ori- 
ginal and appellate jurisdiction. 

Appellate, from justices of the 
peace. 

Original, in all cases (civil,) be- 
tween $ andS 

The ** District Courts,” have ori- 
ginal and appellate jurisdiction. 

Appellate from courts of Probates 
and Parish courts. 

Original, in all civil and criminal 
cases. 

In transitory actions and in every 
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court, persons who have a settled 
residence or domicil in the state, 
must be sued in their respective par- 
ishes. 

32. —— appellant jurisdiction on- 
ly, &c. ? 

A. The Supreme Court,’ has ap- 
pellate jurisdiction only. 

It extends only to civil cases, 
where the matter in dispute exceeds 
$300. 

Appeals from the court of Pro- — 
bates of the parish and city of Vew 
Orleans in cases of $500, are carried 
directly to the Supreme court. 

Judgments of other courts of pro- 
bates of that value, go first to the 
District court and then to the Su- 
preme. 

33. Which are courts of equity, 
and which of law, &c. ? 

A. The distinction between courts of 
equity and courts of law, is un- 
known here. 

All courts exercise legal and equi- 
table jurisdiction in civil cases. 

Proceedings are by petition, or 
bill and answer. 

34. What methods are used to 
carry up judgments &c. ? 
4A. Appeal and certiorari. 


MISCELLANEOUS. 


$5. Who is State Printer, &c. 2 
1. I. C. de St. Romes. 

36. Whois the principal Bookseller 
at the seat of Government ? 
4. Benjamin Levy and Co.: Roche- 
freres: A. Croft: Jourdan : the only 
ones in the whole State. (1) 


(1) Ihave some fear of committing mus- 
nomers, from not being able always to deter- 
mine certain letters inthe manuscript. An 
agent of the N. A. Review, at N. O. is named 
“Francis Croft.” 
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No. 11. CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 
in use in your state Ac. is it that of 
bargain and sale 2 
A. No deed, (i. e. instrument deriv- 
ing its force from sealing and deliv- 
ering,) is known to the laws of this 
state, except that since the introduc- 
tion of the American government 

- the word bond has been used in mat- 
ters of bail, attachment, & arrest in 
criminal cases; and the form of a 
deed is prescribed in conveyances un- 
der a fi. fa. (“sealed and delivered.”’) 

Conveyances, are made by what 
is called an instrument “private” or 
“authentick.” 

Private, when under the hand of 
the party alone. 

Publick or authentick, when exe- 
cuted before a Notary. 

2. Does the legal possession pass 

without livery, &c. ? 
A. As between the parties & third 
persons, the conveyance does not 
vest the property without tradition 
or delivery of possession. 

Tradition is given “by leaving to 
the vendee, the free possession of the 
estate ; by the delivery of the titles 
or key ; by letting the vendee havea 
view of the estate ; by consenting 
that he become possessor ; by the ac- 
knowledgment of the vendor, that 
his isa precarious possession.” 

This is by a local statute, called 
the civil code, which however is in 
this respect declaratory only. 

S. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. 2? (See no. 82.) 
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5. Are attesting witnesses &c. re. 
quired to conveyances ? 

1. Witnesses are not required in pri- 
vate instruments, and are only of 
use to facilitate the proof. 

In notarial instruments, two wit- 
nesses are required. 

6. Must the deed be sealed ? 

A. No, except a sheriff’s deed ona 
Si. fa. 

7. Is a scroll sufficient ? 

4. It is ordinarily used: but no de- 
cided case has held it sufficient or 
insufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
4. They are not known in our law. 

9, Is it necessary to the validity 
of a Deed as between the parties Ac. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2? 

4. Private ones, have no effect be- 
tween third persons until recorded by 
a Notary. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 

4. The conveyance, by private in- 
strument does not prejudice third 
persons, till after the day it is regis- 
tered with a notary. Yet if the re- 
gistering be duly made, viz. within 
6 days from the date, for sales made 
in the parish of New Orleans, and 
10 days in other parishes, the in- 
strument has effect against third 
persons from its date. 

Whether notice will affect a third 





4. Is the construction of common 
assurances, governed by the rules of 
common law; or by the intent, &c. ? 


4. By the intent, ascertained from 


| party, was never inquired into in 


our courts. 
11. May a feme covert convey 
estate held in her own right, and her 
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A. Yes, ifthe estate be not dotal and 
she be authorised by her husband. 

If the estate be dotal, the sale 
must be authorised by the Judge; if 
it be necessary to relieve the hus- 
band or wife from jail; or to supply 
the family with food; to pay the 
wife’s debts or those of the person 
who furnished her dowry; to make 
heavy repairs; or to make a parti- 
tion. 

It must in these cases, be sold at 


auction. 


12. Is this done by joining with 


7 > him in the conveyance, &c. ? 
~ A. The husband does not join, but 
> must authorize the wife. 


13. Is a private examination of the 
feme necessary, &c. ? 
A. No. 

14. What officers may take this 


| examination, &c. ? 


4. None. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
4. None. 

16. To bar the feme of dower in 


the husband’s estate; is her joining 


in the deed, and making such ac- 
knowledgment, necessary in all ca- 


ses, &c. 2 


17. Generally, is there any thing 
peculiar in respect to dower in your 
staie ? 

4. Dower, in the sense in which it 
is meant in these queries, viz. the 
wife’s right on her surviving the hus- 


~ band to a certain part of his estate 


for life, is unknown to our law. 
18, What Officers in your State are 
authorized, to take acknowledgments 


_ and proofs of deeds and mortgages ? 


4. Iknow nosuch officers. 

Conveyances and Mortgages when 
made before a Notary, need no proof, 
but the production of the instru- 
ment, or an authenticated copy. 
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When under private signature, 
they may be registered ; but this re- 
gistry I believe does not dispense 
with the proof, when use is to be 
made of the instrument. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

21. Must the grantor or witness 
subscribe the acknowledgment, or 

sition ? 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 

23. if a quaker is witness, what is 
the form of affirmation by your law? 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
A. These itis unnecessary to answer, 
from the solution given to the pre- 
ceding questions. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. The chief magistrate of the state 
from which the record or instru- 
ment comes, ought to certify under 
the great seal, the capacity of the of- 
ficer, or proof of it and of the signa- 
ture may be made by witnesses, at 
the trial. 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
Ke. 2 
4. In such cases, the proof referred 
to in the latter part of the question, 
will be admitted at the trial. 

27. If the grantor and witnesses 
are in a foreign country, and living 
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or dead, is there any provision for 


taking an acknowledgment or proof 


in such country ? 

A. Yes; by a dedimus protestatum, 
from the court in which the suit is 
brought. _ 

28. Are decds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
A. If the instrument be an authentic 
or public one, a copy from the Nota- 
ry in whose custody the original is, 
will be admitted in evidence. — If it 
be a private one and it be formally 
denied, the genuineness of the hand 
writing is tested by experts, on a 
comparison with authentic or ac- 
knowledged private instruments, 
when there is no subscribing wit- 
ness, otherwise, by such witness : 
If the instrument be not formally 
denied, it is proven by witnesses. 

29. In what order, do mortgages 
take preference of each other ? 

30. Is any time allowed after exe- 

cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 
4. Mortgages must be registered 
with the register of mortgages, at 
furthest within 6 days (when exe- 
cuted in the parish of New Orleans) 
from the date; and a day more for 
every 2 leagues from the place of ex- 
ecution, as to mortgages executed in 
other parishes. 


If this be done, the mortgage has 
effect against third persons from the 
date. 

If it be neglected, third persons 
(in good faith bona fide,) are only 
bound from the day of registry, 
which is not to take place without an 
order of court. 

$1. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
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and have like competency in eyj. 
dence, as absolute deeds &c 2 

4. ‘The registry takes place withou/ 
any proof of the instrument, and 


the proof of the execution of a pri. 
vate instrument, at the trial. 

$2. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser. 
ved, &c. 2 
A. No. 


No. 111. JUDGMENT, (EXECUTIOy} 
&C. 


perty, and may it be sold on execu. 
tion in your state ? 
A. Yes. 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 
4. From its registry, with the re- 
corder of mortgages. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

4. Answered, Wo. 34. 

36. Does a judgment bind, after 

acquired land ? 


A. I believe, it does. 


livered, the preference ? 
l. The first execution. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. Yes. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. 2 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county 2 





ner in and out of the state, recorded 


a. The registry with the Recorder 


33. Do judgments bind real pro- | 


37. In respect of chattels, has the | 
first judgment, or first execution de- | 
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of Mortgages, operates throughout 
the state. 

41. Can execution be taken out at 
ence, in every county, &c. ? 
4. Execution may go to any Parish. 

42. Can execution issue immedi- 

ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 
A. The execution issues after $ days 
notice of judgment; and is levied, 
first on personal property, next on 
slaves, lastly on other real estate, 
(slaves being regarded as real es- 
tate.) 

Lands and slaves must be apprais- 
ed, and must bring two thirds of the 
appraised value at the first expo- 
sure; otherwise they are sold at 12 
months credit for whatever they will 
bring, the purchaser giving bond 
with surety. 

If the bond be not punctually paid, 
the creditor takes out execution 
against the property of both princi- 
pal and surety, who are bound in 
solido. 

4S. In such case, is a Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 
4. Yes. The sheriff delivers the 
deed to the clerk, within a week, the 
latter records it, and his certificate 
on the back authorises its admission 
in evidence. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 
4. Answered; See Wo. 42. 

45. Is there any writ of levari fa- 
Cias, elegit, extent, &c. in your state 2 
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46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 


47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

i. ‘There are no laws, of this de- 
scription ; see Vo. 42. as to apprais- 
ment &c. 


48. May the debtor redeem land 
sold on execution, &c. 2 
A. No. 

49. May judgments on warrant 
of attorney, be entered in vacation? 
A. No. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable 2 
A. No. 

51. In such case, is the judgment 
an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

1. No such case can happen; see 
answs. No. 49. 50. 


52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.2 
4. No: the debtor receives the price. 


53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal 2 

A. There is no ca. sa. until after nul- 
la bona. Bail are exonerated, in 
such case. 


54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
l. Yes; females (not being public 
traders,) are exempted. 
55. Is the Ca. Sa. regulated by 
the common law, &c. 2 


4. It is regulated as at common law. 
56. Are any kinds of personal es- 
tate exempt from execution 2 





4. No, | 
90 


A. Clothing, bedding, arms, tools, 
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beasts of the plough, and books of 
professional men; are exempted. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the | 
debt, &c. excepted out of it ? 

A. Yes; but fraudulent debtors, have 
no benefit of the law. 

58. What time isrequired to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

JA. The discharge may be at once on 
the application, which is determined 
by jury. 

59. Must the debtor be acially 
in the gaol, or may he apply tor the 
benefit of the law, at any time &c.? | 

60. Is there any thing peculiar in | 
your insolvent law ? | 
4. ‘The debtor need not be under ar- | 
rest or imprisoned, but may apply at 
any time. 

The cessio bonorum of the civil law, 
is in force. 

A debtor at any time, stating his 
inability to pay and filing a schedule | 
of his estate and debts active and 
passive, makes a cession to his cre- 
ditors, who appoint Syndics to man- 
age the estate abandoned. On an 
allegation of fraud, the creditors 
may refuse to accept the surrender, 
and the issue fraus vel non, is sub- 
mitted to a jury. 

If no fraud be found, the person of 
the debtor is forever exonerated. 

Ifa majority of the creditors re- 
lease the whole or a part of the debts, 
the minority in number and amount 
are bound. 

We have a statute passed in 1808, 
for the relief of persons in actual con- 
finement. 

They may be discharged forever 
under its provisions, from debts con- 














4 





tracted betore the application, if two 
thirds of the creditors are willing, 

If any person remains ¢zwo months 
in prison without satisfying the debt 
for which he is committed, a credi- 
tor whose debt amounts to 500 dol- 
lars, may compel a surrender and 
assignment of property to the cre- 
ditors. 

By statute of 1817, persons not iy 
confinement may prevent the arrest 
of their persons, by making a sur. 
render in the mode pointed out there. 
in. 

Property subsequently acquired is 
liable; but those who become credi- 
tors after the failure, have a prefer. 


‘ence over the old creditors, on the 


newly acquired property. 

A debtor may obtain a respite or 
delay of payment, which cannot ex- 
ceed 3 years. 

This requires the consent, of three 
fourths of the creditors. 

A privileged creditor, such as a 
vendor, cannot be compelled to assent 
to any respite as regards the property 
on which he has a privilege. Mort- 
gagee creditors must submit to the 
delay, but are not obliged to remit 
any part of the debt. 


No. ¥. WILLS, &c. 


61. Are lands and freehold inter: 
ests devisable at the pleasure of the 
testator, and to the entire disinheri 
son of his children or issue &c. 2 
A. Yes; winless he have ascendants 


or descendants who are forced heirs, 
the former for two thirds, and the Ra 
latter for four fifths of the estate real | 


and personal. 
62. What formalities of execution, 
are essential to a will of lands &c? 


4A. Wills are nuncupative, mystick | 


or olographick. 
The nuncupative, is authentick o 
private: 
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The authentick, is received by a 
Notary and 3 witnesses resident in 
the parish, or 5 non-residents. 

The private, is executed before 5 
witnesses resident in the parish or 
7 others. 

In the country, 3 witnesses of the 
parish or 5 resident out of it, suffices. 

The mystick will, is written by the 
testator or some other person by his 
order, and presented closed te a No- 
tary and 7 witnesses. 

The notary draws on the cover or 
envelope an act of superscription, to 
be signed by himself and the witnes- 
ses. 

The olographick will, is wholly 
written, dated and signed by the tes- 
tator. 

Ifit be sealed up, he ought to write 
on the cover * this is my ologra- 
phick will,’”’ and subscribe his name. 

Women, males under sixteen, the 
blind, deaf, dumb or insane, the infa- 
mous and slaves, cannot be witnes- 
ses toa will. Neither can institu- 
ted heirs or legatees. 

The authentick codicil, may be re- 
ceived by a Notary and 2 witnesses. 

The private codicil, requires 5 
Witnesses. 

The mystick codicil, requires 5 
witnesses if the testator has signed 
and 6 if he has not signed the codicil. 

63. What formalities are required, 
in the revocation of wills of land ? 
1, A will may be revoked, by a sub- 
sequent will, or by a codicil, or by 
any other act received by a Notary 
in presence of 2 witnesses, expres- 
sing a change of will. 

A testamentary disposition is re- 
voked, by a donation inter vivos, or 
sale of the whole or part of the thing 
bequeathed, even although the dona- 
tion or sale be null and the object 


have returned into the possession of , 


the testator. 
When the revocation is founded 
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on ingratitude, or the subsequent 
birth of children, or the non-execu- 
tion of conditions accompanying the 
disposition, it is sought in the form 
of action. 

64. Are the provisions of the 29 
C. ii. c. 5. adopted in regard to the 
execution of wills of land &c ? 

4. No. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

4. Before the Parish judge, who is 
likewise probate judge ; but the right 
of the heir to question the execution 
of the will, is not thereby precluded. 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 

A. By the witnesses. 

67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
A. In the office of the Parish judge 
in the country, and of the Register of 
wills in N. Orleans. Office copies, 
are evidence. 

68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; oris a will of 
personals provable by the rules of 
the common law &c 2 
4, The formalities are the same in 
a disposition of lands and chattels ; 
(see answ. 62.) only, that moveable 
property can be disposed of by cod- 
icil. 

70. May executors, or adntinis- 
trators having letters in another 
state, sue in your state 2 
A. No. ‘They must take out letters 
of Curatorship in this state. 

71. If not, what is to be done to 
enable them to sue ? 
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A. Answered, No. 70. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 

4. Exemplifications suffice. 

73. How are foreign wills and 
testaments proved in your state, &c? 
A. By evidence of the witnesses ta- 
ken personally, or by commission. 
We have no statutory provisions 
concerning foreign wills or adminis- 
trations. 


No. VI. DESCENTS. (1) 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 

4. I. Succession of descendants. 

Legitimate children inherit in equal 
portion, without regard to sex or 
primogeniture. 

If with children of the intestate, 
there be grand children issue from 
the children of the deceased who are 
dead, the inheritance takes place by 
roots. 

Ll. Succession of Ascendants. 

In this state, if there be no chil- 
dren or lineal descendants, the estate 
belongs to the father and mother, or 
other ascendants of the deceased, and 
is divided in such manner that if 
there are paternal and maternal as- 
cendants in the same degree, the es- 
tate is divided into two equal shares, 
one of which goes to the paternal, 
and the other to the maternal side. 

. If there is only one ascendant ei- 
ther paternal or maternal in the same 


(1) See appendix, B. 
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degree in both lines, such ascendant 
excludes all other ascendants of a 
more remote degree, no representa- 
tion being admitted in the ascending 
line. 

III. Succession of Collaterals. 


Collaterals inherit, when the de- 
ceased has left neither children or 
descendants, nor ascendants. 

Those in the nearest degree, if of 
the whole blood, have preference. 

Where there are brothers or sis- 
ters of the whole blood, the inheri- 


tance is by roots; but the right of | 
representation does not extend to the | 


grand children of other brothers or 
sisters, in competition with brothers 
and sisters of the deceased. 

These principles, apply to inheri- 
tance by brothers or sisters of the 
half blood. 


Collaterals of the whole blood and 
their children by representation, ex- 
clude collaterals of the half blood. 
But not so of grand children of col- 
laterals of the whole blood, who are 
not aided by representation. 

If the deceased has left no broth- 
ers or sisters of the whole blood, but 
there be both paternal and maternal 
brothers or sisters, these and their 
children by representation, prevail 
over all other collateral kindred. 

But the paternal and maternal 
collaterals and their children, inher- 
it particularly that part of the pro- 
perty which has been acquired on 
the side of the father and mother res- 
pectively of the deceased, and hold 
in common such part as was acqul- 
red by art or industry constituting 
what is termed the acquests and 
gains ; that is property acquired by 
husband and wife by mutual indus- 
try not falling by inheritance nor 
acquired by donation. 

Among other collaterals, those of 
the nearest degree exclude all others: 
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and those of equal degree partake 
equally. 

IV. Irregular Successions. 

ist. When the deceased has left nei- 
ther lawful descendants, nor ascend- 
ants. nor collateral relations, ist. the 
surviving husband or wife, 2d. or 
their natural children, 3d. or the 
state, acquire the succession, in the 
order in which they have been just 
mentioned and numbered. 

ad. Matural children, (1) are cal- 
led to the legal succession of their 
natural mother (when they have been 
duly acknowledged by her, and if 
she has left no lawful children or de- 
scendants,) to the exclusion of her 
father and mother and other ascend- 
ants or collaterals of lawful kindred. 

Ifthe natural mother has lawful 
children or descendants, the natural 
children have only a moderate ali- 
mony. 

Natural children, are called to the 
inheritance of their natural father 
who has duly acknowledged them, 
when he has left no descendants nor 
ascendants nor collateral relations 
nor surviving wife. 

Bastards, adulterous or incestuous 
children, although acknowledged, 
have nothing more than alimony.(2) 

The estate of a natural child de- 
ceased without posterity, belongs to 
the father or mother who has ac- 
knowledged him, or by halves to the 


Yanai Sapoy ee ae 


(1) See post 112. Bastards. 

(2) The writer doubiless speaks of bas- 
tards not legitimated by marriage; such natu- 
ral children can only have alimony; as to 
other bastards or natural children, except 
those from an incestuous or adulterous con. 
nection, it is seen they may if legitimated by 
a subsequent marriage, succeed to the inher- 
itance, either from the natural father or mo- 
ther, as if born during the marriage: as to 
adulterous or incestuous children, they cannot 


be legitimated, but are entitled to alimo- 
ny, Ed, 
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father and mother, when both have 
acknowledged the child. 

If the father and mother of the na- 
tural child died before him, his estate 
passes to hig, natural brothers and 
sisters or to their descendants. 

if a husband having no lawful de- 
scendants nor ascendants nor colla- 
teral relations, leaves a surviving 
wife not separated from bed and 
board from him, the wife inherits te 
the exclusion of natural children du- 
ly acknowledged. 

Gn the contrary if the wife die 
leaving a husband, under similar cir- 
cumstances, he is excluded by natu- 
ral children duly acknowledged. 

V. Consanguinity. 

As regards the degrees of consan- 
guinity, it is necessary to notice only 
the collateral line: 

In this they are counted by the 
generations from one of the relatives 
up to the common ancestor exclu- 
sively, and from the common ances- 
tor to the other relation. ‘Thus two 
brothers are related in the 2d degree, 
uncle and nephew in the 3d degree, 


No. VII. DISTRIBUTION ON INTES-< 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 
4. If a man dies intestate leaving 
children, they inherit the whole of 
his property whether real or per- 
sonal. 

Both real and personal estates, are 
with little exception subject to the 
same rules, 

But to understand the distribution 
of estates, it is necessary to consider 
the destinations introduced by mar- 
riage or marriage contract, and the 
right of property in husband and 
wife. 





One consequence of marriage is a 
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partnership or community of gains : 
(communaute' d’acquetes ou de gains.) 

This partnership consists, of the 
profits of all the effects of which the 
husband has the administration and 
enjoyment, of the produce of the mu- 
tual labour and industry of husband 
and wife, and of the estates which 
they may acquire during marriage 
by donation or by purchase or in any 
other similar way. 

On a dissolution of the marriage, 
all property possessed by both hus- 
band and wile is presumed by law, 
to appertain to the partnership or 
community, and it lies on the party 
having the interest to shew separate 
title. 

The property of the community, 
may be disposed of in any manner at 
the will of the husband during his 
life time, the wife or her heirs acqui- 
ring no interest in it until his death. 

But on the dissolution of the mar- 
riage, it is divided equally between 
the husband and wife or their heirs. 

This estate, is liable to the pay- 
ment of the debts of the partnership. 

The wife, may discharge herself 
from liability, by renouncing the 
community. 

Again, the property of the wife is 
dotal or paraphernal. 

By dower (1) is meant, the effects 
which the wife brings to the husband 
to support the expenses of marriage 
and which are settled on her by mar- 
riage. 

The husband has the administra- 
tion of the dowry; but the wife has 
a tacit mortgage on all his estate into 
whatever hands it may pass, for are- 
stitution of it. 

By paraphernal property is meant, 
all the effects of the wife which have 
not been settled on her as dowry. 

In the distribution of intestates 
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then, the proper or hereditary effects 
of the husband and one half of the 
property of the community, are alot- 
ted to the husband or his heirs. 

The other half of the partnership 
property together with the dowry 
and paraphernal estate, to the wife 
or her heirs. 

( See post. No. 121.) 

80. How among collaterals 2 
A. For the rights of collaterals, se, 
Descents, Nos. 74 &c. 

81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

A. No English statutes are in force 
in this state. 
No. VIII. ENTAILS, DOWER, CUR- 

TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with the 
same incidents, in respect of being 
barred ; dower; curtesy ; waste &c? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? 

84. How barred by the tenant? 
4. We have no such estates. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

A. Answered in No. 79. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 

4. Thirty years possession prescribes 
land, though possessed without any 
title, or knavishly. 

If possessed fairly and honestly 
and by just title, that is, one by vir- 
tue of which property may be trans- 
ferred, such as a sale or donation 
though no real right may be thereby 








(1) The dotal property. 


given, ten years possession will be 
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sufficient if the true proprietor re- 
sides in the state, and twenty years 
in case he resides abroad. 

Besides the thirty, twenty and ten 
years prescription with respect to 
lands, there is another of four years 
which runs against the Minor after 
coming of age, as to any real estate 
alienated by the Tutor in cases not 
provided by law. 

87. What savings &c ? 

A. For the prescription arising from 
the 10 or 20 years possession, there 
must be good faith and an apparently 
good title; if therefore the title be 
defective with respect to form, there 
can be no basis for the ten or twenty 
years prescription. 

Aiso any interruption either natu- 
ral or legal, suspends prescription. 

A natural interruption is said to 
take place, when the possessor is de- 
prived of the possession of the thing 
for more than a year, either by the 
ancient proprietor or by a third per- 
son. 

A legal interruption takes place, 
when the possessor has been cited to 
appear before a Court of Justice, on 
account of either the property or the 
possession. 

it ceases likewise to run, when the 
debtor or possessor makes acknow- 
ledgment of the right of the person 
whose title they prescribed. 

Husbands and wives, cannot pre- 
scribe against one another. 

Minors and persons under inter- 
diction, cannot be prescribed against. 

Married women may be prescrib- 
ed against though not separated of 
property, for all belonging to tiem 
and administered by their husbands, 
saving their recourse against their 
husbands. 

But prescription does not take 
place during marriage, as it respects 
property alienated which made a part 
of the dowry, nor in any case dur- 
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ing marriage when the action of the 
wife may be prejudicial to her hus- 
band. 

Finally, lands not acquirable by 
alienation, cannot be obtained by 
prescription. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 


The only saving in favour of fo- 
reigners or citizens of other states 
is, the requiring 20 years instead of 
10, as heretofore mentioned. 

To this is to be added, that if the 
true proprietor of the land resided at 
times in the state and at times out of 
it, two years absence must be com- 
puted as one year of actual residence, 
and thus added to the time of resi- 
dence already elapsed. 


89. Are the general principles of 

English law, on the bar of these sta- 
tutes, adopted in your state ? 
4. Any act which amounted to an 
express or tacit renunciation, would 
bar limitation. We as yet, have had 
no decisions worthy of note upon 
this subject. 

90. Is there any thing peculiar in 
your state on this head 2 
A. When our civil code is silent, we 
are obliged to have recourse to the 
Spanish law concerning limitations, 
as laid down in the Partidas and in 
Febrero. 

Prescription may be pleaded in 
any stage of a cause, even on an ap- 
peal. 

Creditors, and every other person 
who may have any interest in ac- 
quiring an estate by prescription, 
have a right to plead it, even in case 
the person claiming such an estate 
should renounce the said right of 
prescription. 

91. Whai length of time bars re- 
covery &c. in personal actions ? 

2. Ail personal actions may be pre- 
scribed against after t/urty years 5 
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nor can it be alledged that the party 
pleading it acted knavishly. 

After the expiration of ten years, 
the architect or undertaker is releas- 
ed from all responsibility with re- 
spect to stone or brick buildings, and 
five years will release him with re- 
spect to wooden buildings or frames 
filled up with brick. 

Slaves, may be prescribed for in 
half the time required for the pre- 
scription of immoveable estates, and 
in the same manner and subject to 
the same exceptions. 


If a man has public and notorious 
possession of a thing for three years 
in presence of the owner he being a 
resident within the state, he is pre- 
sumed to have known it and the pro- 
perty is vested in the possessor, un- 
Jess stolen. 


And if the thing were stolen, yet 
if purchased by the possessor at a 
public market or fair or at auction 
or from a person dealing in similar 
commodities, the owner can only re- 
obtain possession, by paying the pur- 
chase money. 

Claims of teachers or school mas- 
ters for lessons given by the month, 
are prescribed against after a year, 
unless a settlement has taken place, 
a note given, or an action be pending 
before a court of justice. 

So likewise with keepers of taverns 
and boarding houses, for boarding 
and lodging. 

So also with workmen and day la- 
bourers for payment of their days 
works, and of the materials by them 
furnished. 

So also for domestics, who let their 
services by the year. 

The arrears on life annuities, ali- 
mony, rent of houses and rural es- 
tates, the interest of money lent, and 
every thing generally which is to be 
paid by the year or at shorter pe- 
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riods, may be prescribed against at 
the expiration of five years. 

The prescription as regards all 
these persons (beginning with school 
masters, )runs against minors and in. 
terdicted persons, reserving to them 
all such remedies as they may have 
against their tutors and curators. 

92. What savings ? 

A. The only savings are, the tacit or 
express renunciation. 

93. Are there any in favour of ci- 
tizens of other states, or foreign. 
ers ? 

A. There are none, exclusively. 


No. x. TAXES. 


94. May lands be sold for the pay- | 


ment of taxes: has an absentee any 
privilege 2 

4. Lands, may be sold for the pay- 
ment of taxes. 

Absentees, have the following pri- 
vileges. 

Where lands are sold for public 
taxes and they belong to non resi- 
dents, they shall have a right to re- 
deem the lands so disposed of at any 
time within a year and a day there- 
after on paying the amount of said 
taxes, with addition of 20 pr. cent; 
and interest of 50 pr. cent, per an- 
num, all costs and charges which 


may have accrued, and also on in- | 
demnifying the purchaser of such | 


' 


lands for all improvements made by 
him, the value of which shall be fixed 


os am meer nt - 
Re Pre eS ee 
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by two appraisers appointed by the | 


parties, with power in Case of disa- 
greement to appoint an umpire. 
And in all cases, in which lands 
belonging to persons absent from the 
parish in which such lands are situ- 
ated shall have been sold, the collec- 
tor of taxes shall give one month 
public notice in a french and english 
newspaper at New Orleans, besides 
advertising in the parish for the 
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same space of time and in the most 
public places. 

95. Before a sale, is notice to be 
given &c ? 

A. Yes. 

96. What officer is to give this no- 
tice 2 
4. The collector of taxes or sheriff. 

97. In what manner &c. 

A. After a demand of the land holder 
by the collector of taxes (who is ge- 
nerally the sheriff of the parish,) by 
leaving at the usual place of abode a 
written notice of the amount of the 
tax due with summons to pay the 
same; and when the tax is not paid 
within 90 days after such notilica- 
tion, the collector seizes the goods 
and chattels and sells them for the 
taxes, and if the goods and chattels 
are not sufficient, the land or any 
part thereof is seized and sold, 3 
weeks public notice being given and 
20 per cent addition made to the sum 
due by the proprietor. 

The land is always sold in the pa- 
rish where it lies. 

98. If a sale takes place, is the 
tleed absolute ? 

A. Yes. See No. 94, in respect of 
nonresidents. 

99. If not, what time is allowed to 
redeem, and on what terms: at what 
place or office, are the sales entered 2 
A. If after the land has been offered 
for sale, and before sale, the owner 
—» should pay the tax with 20 pr. cent 
_ addition, the sale is not to take place. 
3 100. Do lands on which taxes are 

not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? ' 
4. If no one buys the land for the 
taxes due (with the addition of 20 
pr. cent) the collector of the parish 
must purchase the same for the sum 
due in behalf of the state, and the 
land is then redeemable within two 
years from the sale, upon payment 
91 
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of the amount for which the property 
was sold with interest on it at the 
rate of 20 per cent per annum, to- 
gether with all charges resulting 
therefrom. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

4. Let him correspond with the pa- 
rish judge or sheriff. 

No. xi. MISCELLANEOUS. 
BAIL, XC. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, kc? 

4. The property may be sequestered. 

The law concerning bail, depends 
entirely upon our statutes. 

By one of these, when the sum due 
is $100 dollars or more, whether 
upon bond, bill of exchange, promis- 
sory note or liquidated account, and 
in every case where the debt or de- 
mand is ascertained and specific and 
the pltff. makes affidavit of the sum 
really due, (which alfidavit is to be 
annexed to his petition,) the sheriff 
is to arrest the defdt. until he gives 
bond with sufficient security resid- 


ing in the district or parish wherein 


the process issues. 

The condition of the bond is, that 
if the defdt. be cast in the suit, he 
will pay or satisfy the condemnation 
of the court or surrender himself in 
execution to the sheriff: This bond 
is returned by the sheriff to the of- 
tice of the clerk of the court previ- 
ously assigned over by him to the 
pitff. If the condition of the bond 
shall appear to be broken, the court 
on motion is to give judgment there- 
on against such security for the a- 





mount due with interest and costs, 
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the bail having 10 days previous no- 
tice in writing of the intended mo- 
tion. 

The sheriff in these cases is always 
liable for the sufficiency of the secu- 
rity at the time he took it; and af- 
ter the return of any execution a- 
gainst the security, the pltff. has 2 
months to file exceptions against the 
sheriff, which are determined in a 
summary way, on motion. 

By another statute, when a peti- 
tion is filed for the recovery of any 
debt or damages on note, bond, con- 
tract or open account, or for da- 
mages for injury to or detention of 
the property of the petitioner, and 
the petitioner shall swear to the 
truth of the facts and further annex 
an affidavit, that he verily believes 
the defendant is about to remove per- 
manently from the state before judg- 
ment on said petition could be ob- 
tained, and that the defdt. does not 
as far as deponent knows or believes, 
possess within the state sullicient 
property if attached to satisfy the 
judgment which he expects to obtain, 
and that such oath is not made to vex 
and harrass the defdt. but to secure 
the pltffs. demand; the judge upon 
this gives order for the arrest, until 
bond be entered into with sutiicient 
security resident in the state, that 
the defdt. shall not depart from the 
state without leave of the court, or 
that in case of such departure with- 
out leave, the security shall be ac- 
countable. 

This bond is returned by the sheriff 
into court, and if no exceptions are 
filed by the petitioner within 10 days 
after the return, it is to be assigned to 
the petitioner ; ifexceptions are filed, 
they are heard in a summary way. 

Upon the condition of the bond be- 
ing broken, judgment is taken in the 
same manner as before stated. 

By our law, a/i. fa. must issue be- 














fore aca. sa. is allowed; the fi. fa. 
runs for not less than 60 days nor 
more than ninety: As the condition 
of the bond is net broken until the 
return of the ca. sa., a considerable 
time elapses after judgment, before 
the bail becomes fixed. 

Upon the return of not found, a 
written notice is served upon the se. 
curity, Which may be dove without 
the interference of the courts; ten 
days after this, judgment is entered 
against the bail on motion, unless he 
chooses to apply for a jury to try 
the facts of the case. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, tuaie 
in other states or foreign parts, lor 
the conveyance of lands &c. in your 
state ? 

A. None. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

4. Aliens may inherit, purchase, and 
hold real estate. 
ADMINISTRATION. GUARDIANSHIP. 

105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts 2 
4. Vhe right of administration, 1s 
regulated by our civil code. 

In cases of a vacant estate or an 
estate ab intestato, the judge of the 
parish court who is the judge of the 
court of probates, appoints the ad- 
ministrator. 

The persons entitled in preference 
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to the administration are, Ist. The 
widow; 2nd. relations according to 
their order as in descents ; Srd. cre- 
ditors, the largest having the pre- 
ference. 

An estate is said to be vacant, 
where no person Claims its posses- 
sion as heir or under any other title. 

An estate is said to be ab intestato, 
when the possessor has died without 
a will. 

No administrator is appointed, if 
all the heirs are present or repre- 
sented in the state, though ail or some 
of them should be minors, the right 
of such minors being fully exercised 
by tutors or curators. 

An inventory of the estate is at 
once nade by the judge, and an ap- 
praisment by two sworn appraisers 
appointed by him. 

The administrator gives security 
to the amount of the appraised value, 
and his estate is tacitly mortgaged 
during all his administration. 

He is not liable for the payment of 
interest, on the sums of which he has 
the management. 

He does not pay any debts due by 
the estate until a lapse of 3 months 
from the death of the deceased ; and 
this time may be prolonged at the 
discretion of the judge, provided it 
be not for more than 3 other months. 


(1) 


(1) At the expiration of the delay granted 


' by law for the payment of debts of the es- 


tate, the curators of vacant estates and of 
absent heirs shall not proceedto the payment 
of the debts of the estate, until they have 
previously obtained the authorization of the 
parish judge by whom they have been ap. 
pointed; that authorization shall be neces- 
sary even in case there be money enough in 
hand to discharge all claims on the estate; 
but should there not be sufficient property to 
Satisfy all demands, it shall be their duty to 
cause the parish judge to regulate the classes 
©: the privileges and mortgages, and thus to 
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But funeral and judicial charges 
and for medical attendance, may be 
paid before the expiration of the le- 
gal delay if approved by the judge. 

The administrator, cannot become 
a purchaser of the property upon 
which he administers. 

Nor can he buy, sell or make dis- 
tribution, without the authorization 
of the judge. 

He is entitled to a commission of 
2&4 per cent. upon all property 
passing through his hands. 

He is obliged to render an account 
at the end of a year and a day, which 
time may however be prolonged 3 
months more at the discretion of the 
judge. 

‘Lhe judge examines, and approves 
or rejects the accounts presented 
against the estate. 

The decision thereon has the force 
of a judgment against the adminis- 
trator ; he may however appeal from 
such settlement to the district court. 
(2) 

He pays over all balances in his 
hands to the parish judge, who pays 
it into the treasury if no person ap- 
pears who is entitled to receive it. 

It is then considered as a deposit 
in the hands of the treasurer until 
claimed by legal heirs ; for this pur- 


establish the rank in which the creditors may 
receive their payment. Digest 178 art. 137. 

(2) The “ parish judge”—as appears, pose 
sesses a very extensive—as well as a very 
minute jurisdiction; scarcely a subject oc- 
curs—but we perceive a resort to this officer $ 
It would seem from this section, that accounts 
against the estate before payment by the 
admr. must have his fiat.—Whether all de- 
mands, are intended under the description of 
accounts, or whether it is absolutely neces- 
sary to have his previous allowance of an ace 
count to justify the admr-—is not quite evi- 
dent; in the case of vacant estates and abe 
sent heirs, such previous allowance seems ne- 
cessary. Ed, 
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pose they must apply to the parish, 
jucge and obtain an order from him. 

106. May guardians be appoint- 
ec by will: does the common law 
reguiate &c ? 

4. Guardians, may be appointed by 
will. 

The common Jaw does not regu- 
late guardianship. 

The guardian by will.(called with 
us ** tuto:””) is not compeiled to ac- 
cept the guardianship, if there are 
relations of the minors entitled by 
law to the guardianship, in prefer- 
ence te bim. 

But if he refuse, he loses in that 
case all legacies and other advan- 
tages which the person who appoint- 
ed him may have made in his favour, 
under a persuasion that he would ac- 
cept the trust. 

The judge, may also refuse to con- 
firm the appointment of guardian if 
he deems it conducive to the inte- 
rest of the minor, provided it be by 
and with the advice of an assembly 
of the family. 

The tutor (unless he be the father 
or mother, ) must give security to the 
amount of the inventory of the es- 
tate, which he is always obliged to 
have made. 

He takes oath, faithfully to admi- 
nister as a good father of a family. 

He cannot become purchaser, of 
the property of the minor. 

Nov accept the assignment, of any 
Claim against the ward. 

He cannot accept or refuse an in- 
heritance for the minor, without the 
authorization of the judge and the 
advice of the meeting of the family. 

He cannot borrow for the minor, 
nor enter into any transaction or 
compromise respecting his rights, 
without the authorization of the 
judge. 

And he is bound te give an account 
of his administration at the expira- 





tion of his tutorship, and also when. 
ever ordered by the judge. 

If he absents himself from the 
state, he is bound to have anothe,y 
tutor appointed, or he may be held 
to bail in such sum as the judge may 
determine. 

He is bound to pay his ward an in- 
terest of five per cent, on all sums 
received by him on account of the 
estate, from the time he has received 
such sums respectively. 

And may retain on the annual a. 
mount of such interest, ten per cent. 

He cannot purchase for the minor, 
either moveable or immovable pro- 
perty. 

His estate is tacitly mortgaged, 
for the faithful performance of his 
oflice. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 

4. The law of England is not in 
force. 

The law with us, is as follows. 

Upon the moveables: 1st. must be 
paid funeral charges ; 2nd. law char- 
ges; Srd. charges of medical attend- 
ance; 4th. the salaries of persons 
who hired out their services for the 
year last past, for what is due on the 
current year; 5th debts due for sub- 
sistence of the deceased and his family 
for the last six months, such as ba- 
ker’s and butcher’s bills. 


If there are no moveables, these 
must be paid out of the immovables 
before any other debts. 

The debts which are privileged on 
certain moveables only, are as fol- 
lows. 

ist. The salaries of overseers for 
the year last past or current year; 
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on the produce of the crop of said 
year. 

and. The rents of immovables 
and the hire of slaves employed in 
working the same, on the crop of 
the year, and on the proceeds of the 
furniture which is found in the house 
let, or on the farm, and of every thing 
which serves for the working said 
farm. 

srd. The debt, on the pledge in 
the creditor’s possession. 

4th. The debt, due fur money laid 
out in preserving the thing. 

5th. The price, due on moveable 
effects if yet in the possession of the 
~ estate, whether bought on a general 
| or limited credit. 
| ~ This last claim comes after that of 
~ the owner of the house or farm, un- 
less it be proved that the owner was 
intormed that the furniture or other 
effects put into the house or farm, did 
not belong to the tenant. 

6th. Things furnished by an inn- 
keeper, on the effects in the inn. 

7th. The carrier’s charges, on 
things carried. (1) 

The creditor privileged on the im- 
movables are, 

ist. The vendor on the estate and 
slaves by him solid, for the payment 
of the price, whether there be mort- 
gage or not. 

2nd. Architects and other under- 
takers, bricklayers and other work- 
— men employed in constructing re- 
building or repairing houses or mak- 
: ing other works, upon the said houses 
~~ or duildings. 

Then fotlow, the conventional and 
judicial mortgagee creditors, whose 
rank is settled among themselves 





(1) It seems by the civil law, these debts 
called ‘privileged’ are in the nature of 
liens or morigages, on the specific articles of 
estate mentioned : 


The admr, it is presumed, where it be- 
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from the day of the recording of their 
mortgages. ( See Nos. 9. 10.29.30. 
34.) 

All other debts are then paid, with- 
out preference. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adin’rs ? 

4. Exrs. and admrs. cannot give 
such preference :—Lands are some- 
times sold. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
4. We have no joint-tenancy in our 
law, as understood in England. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
A. Not in force. There is no dis- 
tinction between instruments sealed 
and not under seal. 

111. Is ascroll &c. equivalent te 
wax &c? 

A. here is no distinction: 


BASTARDS. 


112. Are bastards subject te com- 
mon law disabilities 2 
4. 'The disabilities of bastards, are 
as follow :— 

If they are the offspring of an adul- 
terous or incestuous connection, they 
never inherit although duly acknow- 
ledged, the law allowing them mere- 
ly an alimony. 


comes necessary to discriminate, sells the 
thing under lien—and applies the proceeds 
to discharge the claim and if there be a de- 
ficiency, that will stand on the foot of other 
debts. Ed. 










4. 7 — - tes rs 
peek ee, 4 2 s au Esti ; 
—¥ os EN el we pines » + 
ade a Se btn : 
Fate Ne x : os 
- I 

































Cm pln See Is. 


ee 
7 rey 4 ye 
. a i ake Paid : ee = 
+ ae . a "ates £0 Sa am ae 
s a the i ame 
a Rey 























7 
; 
i 
i 
} 
4 
| 


aa 


* a ees 
SISA OR eit FR ae ee 


SY 
} 
ah 
i 
* 
¢ 
4 














A pe Seen ae te 





Siolinde omemhal ho tee es 


694 [1821,2.] LOUISIANA. 


If they are born from any other 
connection, they inherit from the fa- 
ther, if there be no lawful descend- 
ants, ascendants, collateral relations 
or wile. | 

From their natural mother, they 
inherit in preference to the husband 
only. (MS. quere; see No. 78.) 

Natural children or acknowledged 
bastards, cannot receive from their 
natural parents by donation tinier vi- 
vos or mortis causa, beyond what is 
necessary for their sustenance or to 
obtain them an occupation or pro- 
fession which may maintain them, if 
the father or mother who has thus 
disposed in their favour leaves legi- 
timate children or descendants ; and 
this alimony must not exceed one 
fifth of the property of the disposer. 

When the natural mother has not 
left any legitimate descendants, na- 
tural children may acquire from her 
by donation inter vivos or mortis cau- 
sa, to the whole amount of her suc- 
cession. 

When the natural father has not 
left legitimate children or descend- 
ants, the natural children acknow- 
ledged by him may receive from him 
by donation inter vives or mortis cau- 
sa to the amount of the following 
proportions,—one third of his pro- 
perty if he leaves legitimate ascend- 
ants, one half, if le leaves legitimate 
brothers and sisters, three fourths if 
he leaves collaterals below brothers 
and sisters. 

113. Are antinuptial children, le- 

gitimated by marriage of the pa- 
rents ? 
A. Yes, whenever the parents have 
legally acknowledged them for their 
children, either before their marriage 
or by their contract of marriage it- 
self. 

Legitimation may be extended to 
deceased children who have left is- 
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sue, in which case it benefits such 
issue. 

The acknowledgment is made 
either in registering the birth op 
baptism of the child, or by a decla. 
ration executed by a notary public 
in presence of two witnesses. 


ALLUVION. 


114. Does the common law in re- 

spect of alluvion prevail ? 
4. By our law, the alluvion belongs 
to the owner of the soil situated on 
the edge of the water, whether it be 
a river or creek and whether the 
same be navigable or not. 

The same rule applies, to derelic- 
tions formed by running water re- 
tiring imperceptibly from one of its 
shores and encroaching on the other. 

This right does not take place in 
case of derelictions of the sea. 

If the river or creek whether na- 
vigable or not, Carries away by a 
sudden irruption a considerable tract 
of land from an adjoining field, which 
said tract of land is susceptible of 
being identified by the same being 
carried to a field lower down or on 
the opposite shore; the owner of the 
land thus carried away may claim 
his property, provided he does it 
within the year, or even after the 
year has elapsed, if the person to 
whose soil the land thus carried 
away has been united, has not yet 
taken possession of the same. 

If a river or creck opening to it- 
self a new bed, cuts off and em- 
braces the field of any individual 
owner of the shore and makes it an 
island, the owner shall keep the pro- 
perty of his field. 

If it merely opens itself a new bed 
by leaving its former channel, the 
owners of the soil newly eccupied 
shall take by way of indemnification, 
the former bed of the river, every 
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- one in proportion to the quantity of 


land he has lost. 
FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 

A. No; every man has aright to fish 
in rivers, ports, harbours and roads. 

116. Is this so by statute, or usage? 
A. The right as above stated, is es- 
tablished by law. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

4. They are not in force in our state. 

We have a statute declaring, that 
no person shall have the benefit of 
the act * for the relief of debtors in 
actual custody,” if it appears that 
he has in contemplation of taking 
such benefit at any time within three 
months previous to his arrest and 
imprisonment, assigned or made over 
any part of his estate or effects either 
in trust for himself or as a donation 
or gilt, or mortgaged his property 
or confessed a judgment or other- 
wise disposed of the same; and all 
such assignments whether in trust 
or otherwise, mortgages or confes- 
sions of judgment, giving an undue 
preference to any one or more credi- 
tors in exclusion of other creditors 
are void to all intents and purposes. 

But if the debtor at the time of 
executing any such assignments 
moriguges or confessions of judg- 
ments, shall have received a bona 
fide consideration, they shall be con- 
sidered as valid in law. 

Ly this it is to be understood, that 
the consideration must arise and pass 
at the time of the assignment &c, 
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and therefore securing or satisfying 
a pre-existing debt, will not be sufli- 
cient. 

Another of our statutes enacts, that 
any debtor who shail be convicted of 
having at any time within the three 
months next preceding his failure, 
sold, engaged or mortgaged any of 
his goods and effects, or of having 
otherwise disposed of the same, or 
confessed judgment, in order to give 
an unjust preference to one or more 
of his creditors over the others, shall 
be debarred from the benefit of the 
act * for the benefit of debtors notin 
custody,” and the said deeds or acts 
shall be declared null and void ; pro- 
vided however, that if the purchaser 
of such property shall prove that the 
same was either sold or engaged to 
him for a true and just consideration 
by him bona fide delivered at the 
time of such deed, then the said sales 
&c. to be declared valid. 

‘To annul an act as fraudulent, 
three things are required by the 
spanish law; fraud on the part of 
the alienor, knowledge of it on the 
part of the alienee, and success in 
the fraud, that is, an injury done to 
other creditors. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4. No. All leases however for one 
year or more, must be in writing and 
recorded in order to have effect. 


USES. 


119. Is 27. H. viii. called the Stai. 
of uses, (or similar provisions) in 
force 2 
A. No. 

120. Is.the English law of uses 
and trusts, in force 2 
A. No. 
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BARON AND FEME. 


121. Is the common law of baron 

and feme adopted: does the wife’s 
ehattels vest in the baron ? 
A. No. All the effects of the wife 
not settled on her as dowry, are in 
our law paraphernal ; from these (if 
there be no convention in the mar- 
riage contract,) she shall contribute 
to support the charges as far as one 
third of her income. 

And she has the administration 
and enjoyment, of her paraphernal 
effects. 

She cannot however alienate them, 
nor appear in a court of justice con- 
cerning them, without the authori- 
zation of the husband, or in case of 
his refusal of the judge. 

She may empower her husband, or 
any other person to administer on 
them. 


If the husband enjoys the para- 
phernal effects without opposition 
from his wife, he is bound on disso- 
lution of the marriage, or on her 
calling on him, to account only for 
the existing profits, and not those 
previously consumed ; otherwise, if 
contrary to her will. 

In the enjoyment of her parapher- 
nal effects, he is bound by all the du- 
ties of an usufructuary, and his es- 
tate is tacitly mortgaged from the 
day he commenced to enjoy, for the 
performance of his aforesaid obliga- 
tions. 

For further elucidation on this 
head and other incidents to mar- 
riage, See answers to Nos. 79. 85. 


USURY. INTEREST. 
122. What is the rate of interest ? 
A. Legal interest is 5 per cent. which 


(when not stipulated otherwise,) be- 
gins to run from the commencement 
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of suit only, and is called judicia| | 
interest : 

But by a recent statute, promis. 
sory notes and bills regularly protest. 


Ree 


ed carry interest from the day of 


protest. 

By convention, it may be extend. 
ed to 10 per cent. 

The banks, are authorised to de. 
mand 6 per cent, and one of them 
may exact 9 per cent, where money 
is loaned for 4 months or upwards, 

123. What provisions against usu. 
ry 2 
1. We have none. 

Our law merely declares, that 
there are two kinds of interest—tle- 
gal and conventional ; the legal, five 
and six as before stated, and the con- 
ventional cannot exceed ten pr. cent. 


BOOK ACCOUNTS. 


124. Are book accounts evidence | 
in your state: for what things fur- | 
nished &c 2 
4. They are not. 

125. Is interest recoverable on 
book debt 2 
A. From—judicial demand. 





BILLS OF EXCHANGE AND PROMISS0: | 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable; and generally governed 
by the law of England ? 

A. Yes. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 


er or endorser, by the rules adopted | 


inthe English law, to entitle him to 
recover ? 
A. Yes. 

128. Is a protest for non-accep: 
tance or non-payment necessary, Ol 
inland bills and promissory notes ? 
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A. The protest of inland bills and 
promissory notes is not necessary, 

except for the purpose of damages, in 
case of inland bills: Notice is ne- 
cessary to drawers and endorsers. 

129. Isthere any peculiar practice 
in your state, on this subject ? 


A. No. 
4 130. What damages are recovera- 
ble, upon the protest of foreign bills 
> of exchange ? 
7 4. Persons drawing in this state 
upon others out of the United States, 
and the draft returned unpaid and 
legally protested, have to pay 20 per 
cent. damages. 
If drawn upon any person out of 
this state but withinthe United States 
7 and it should be protested, the da- 
mages are 10 per cent. 


DIVORCE. 


: 131. Are Divorces, a vinculis 
granted in your state &c ? 

4. They are granted by the Legisla- 
ture for grave causes, which how- 
~~ ever, have not been enumerated. 


Before any divorce is granted, 
there must be a separation of bed and 
~~ board, which is decreed by the courts 
_ for the following causes ;—adultery 
on the part of the wife, and on that 
of the husband where he keeps his 
concubine in their common dwell- 
ing ;—for excesses or cruel treatment 
of one towards the other, where it is 
of a nature to render their living to- 
_ gether insupportable; for public de- 
| .famation of one by the other; for 
abandonment of one by the other ;— 
lastly, for an aftempt of one of the 
married persons against the life of 
the other. 


A copy of the proceedings and of 
the evidence, must accompany the 
petition for a divorce. 

92 
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ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. Yes. 


LANDLORDS AND TENANTS. 


183. Is the law of landlord and 

tenant, in regard to distress for 
rent, similar to the English law ? 
4. The landlord, has a privilege on 
the furniture and goods of the tenant, 
to secure the payment of the rent; 
this privilege continues during two 
weeks after the furniture may have 
been removed from the house, if re- 
moved without the consent of the 
landlord. 

Hie may have the furniture and 
goods seized and sold, to satisfy his 
claim. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states 2 
4. Yes. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated 2 
A. Yes. 

The assignee, may sue in his own 
naine: for a cession of actions takes 
place, between the assignor and as- 
signee. 

The assignor of a debt, warrants 
only the existence of it. 

An heir, who sells his right of in- 
heritance, warrants only his charac- 
ter of heir. 

136. Is the common law in respect 
of cheses in action, adopted 2 
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1. The common law is not adopted | 


here, and consequently not modified 
by statute. 


LIFE ESTATES AC, 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

4. The lease of a room or a house 
where no time has been stipulated, 
is at the will of either of the parties. 


The lease of a predial estate (1) | 


when no time is stipulated, is pre- 
sumed to be for one year. 

If after the lease of a predial es- 
tate has expired the lessee continues 
to possess without any new agree- 
ment, the former lease shall continue, 
subject to the same clauses and con- 
ditions which it contained; but it 
continues for only the year following 
that of the expired lease. 

The lessor is bound, 1st. to deliver 
the thing leased; 2nd. to maintain 
the thing in a condition such as to 
serve the use for which it was hired; 
srd. to keep the lessee in peaceable 


possession during the continuance of 


the lease. 

The lessee is bound, Ist. to enjoy 
the thing leased as a good father of 
a family, according to the use for 
which it was intended by the lease; 
2d. to pay the rent at the terms 
agreed on. 

The repairs that must be made at 
the expense of the tenant, are those 
of the hearth, back of chimnies, 
chimney ornaments, and interior 
walls: he must also replace any 
broken tile used in paving rooms; 
but is not obliged to repair the pave- 
ment if entirely broken or worn out; 
he must replace any window: glass 
accidentally broken, but not if they 

(1) Meaning“ a farm.”—Ed. 
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have been broken entirely or chiefly 
by hail storm, or any other accident 
which cannot be foreseen; he is 
bound to keep in repair the doors, 
window shutters, partitions, shop 
| windows and locks. 

| ‘The expenses of repairs which un- 
foreseen events or decay may render 
necessary, must be supported by the 





lessor, though such repairs be of the 
vature of those which are usually 
done by the lessee. 

The lessee is liable for the destruc- 
| tion occasioned by fire, only when it 
is proved that it happened either by 
his own fault or neglect, or by that 
of his family. 

The lease is dissolved, either by 
the loss of the thing leased, or by 
the refusal of the lessor or lessee to 
fulfil their engagements. 

The contract of lease, is not dis- 
solved by the death of the lessor or 
lessee; their respective heirs are 
bound by the contract. 

If the lessor sells the thing leased, 
the purchaser cannot turn out the 
tenant before his lease has expired, 
unless the contrary has been stipu- 
lated in the contract. 

If however it has been so stipu- 
lated and no indemnity mentioned, 
the lessor shall be bound to indem- 
nily the lessee in the following man- 
ner: 

If it be a house, room or shop, the 
lessor is to pay as an indemnification 
to the evicted, tenant a sum equal to 
the amount of the rent for a month 
if the rent is payable quarterly, and 


— 





——- 


payable monthly. 

If it be a predial estate, the indem- 
nification to be paid by the lessor, is 
to be the third of the price of the 
rent during the time not yet elapsed, 
to the expiration of the lease. 

The quantum of damages, is to be 
determined by skilful men when the 
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controversy relates to manufactures, 
mines, and things of that kind, which 
require great disbursements. 

‘The purchaser of a leased house, 


room or shop, where the right of 


taking possession has been reserved, 
shall previously give 15 days notice 
if the rent is payable monthly, and 
one month notice if payable quar- 
terly. 

The farmers of predial estates, 
are to have one years notice. 

In default of the indemnifications 
being paid by the lessor, they must 
be paid by the new purchaser. 

But he cannot be compelled so to 
do, if the lease was not in writing. 

The purchaser of an estate whose 
former proprietor has reserved by 
contract the right of redemption, 
cannot turn out the lessee, until the 
expiration of the time fixed for such 
redemption. 

The tenant of a predial estate, 
cannot claim an abatement of the 
rent because the whole or part of his 
crop has been destroyed by accidents, 
unless they could not have been fore- 
seen by either of the parties at the 
mating of the contract ; such as the 
ravages of war extending over a 
country then at peace, and where 
they commonly thought themselves 
safe from all invasions, or the like. 

But then the loss suffered, must 
have been equal to the value of one 
half of the crop, at least. 

if after due notice given toa lessee 
fo quit, (his lease being expired) he 
still continues ; he may be driven out 
from the premises by the constable 


(1821, 2.] LOUISIANA. sraTE LAW, AND REGULATIONS. 


699 


or other officer so directed by the 
court, after judgment obtained ; and 
no appeal will stay execution of thé 
decree of the court. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 


A. ( No answer.) 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c 2 
4. No. ‘They are paid, according 
to the order of privileges as laid 
down in answer to interrogatory Vo. 
107. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

1. None. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tion 2 
A. English law books are read in 
our courts; but not as authority. 

They are referred to as containing 
the opinions of learned men, upon 
such points of law as may be similar 





to our own. 
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APPENDIX. 


The following exTnacTs, are taken from “ A Dicest or tue Civit Law 
in force n the Territory of New Orleans adapfited to its present state of go- 
vernment,” adopted by act of the territorial legislature, March 31, 1808.—See 
“ Law Books.” fi. 675. 

Tuis * digest” is at present in force in the State of Louisiana, in so far 
as particular alterations may not have since been made or superinduced, by 
other legisiative acts. 

it was chiefly modelled on the civil law, in some respects varied by local 
usa.cs and legislative (territorial) acts, existing at the time of its compile- 
meiut. 

' In respect however of the abstracts here inserted, it is presumed they re- 
m..in subsiantialiy, to be the law at this time on the subjects they embrace. 

I nave been induced to give them in an afifendiz, for the better elucida- 
tion and understanding of several parts of the preceding account of “ State 
Law and Regulations” in Louisiana. 


I. Fisheries. 


Art. 3. Things which are common are those whose property belongs to nobody, and which 
all men may freely use, conformably to the use for which nature has intended them, such are air, 
running water, the sea and its shores. 

Art. 4. By sea shore, we understand the space of land upon which the waters of the sea, are 
spread in the highest water, during the winter season. 

Art. 5. From the public use of the sea shores, it follows that every one has a right to build 
there a cabin to :etire to, and likewise to land there, either to fish or to shelter themselves from 
the storm, to moor ships, to dry nets, and the like, provided, no damage arise from the same to the 
buildings or monuments erected by the owners of the adjoining property. 

Art. 6. Public things are those the property of which belongs to a whole nation, and the use 
of © tuchis allowed to all the members of the nation: Of this kind, are navigable rivers, sea ports, 
roads, bat ours, high ways, and the bed of rivers as long as the same is covered with water. 

Heuee it follows that every man has a right freely to fish in the rivers, ports, roads, and harbours, 

Art. 7. [np the number of public things are likewise reckoned such as are for the common use 
of the inhabitants of a city, or of another place, and on which individuals cannot exercise any right 
of property, such as the walls, the ditches, the gates, the streets, and the public squares of a city. 

Art. 8. The use of the shores ot navigable rivers or creeks, is pubiie; accordingly every one 
hasa right freely to bring his ships to land there, to make fast the same to the trees which are 
there planted, to unload his vessels, to deposit his goods, to dry his nets, and the like. 

Nevertheless, the property of the river shores belong to those who possess the adjoining lands 


Il. Of Successions. ( Descents._) 


I. Of the different sorts of Successions and Heirs. 


Art. 1. Hereditary succession is the manner in which the estate, rights and charges of the de- 
ceased, pass to other persons who replace them. 

Art. 2. Succession signifies also the estate, rights and charges which a person leaves after bis 
death, whether the property exceeds the charges or the charges exceed the property. 

Art. 3. Finally, succession signifies also that right by which the heir can take possession of the 
estate of the deceased, such as it may be. 

Art. 4. There are three sorts of successions: to wit. 

Testamentary successions; 

Legal successions; 

And, irregular successions. 

Art. 5. Testamentary succession is that which results from an institution of heir, contained in 
It is treated of this sort of succession, under 


a testament executed in the form prescribed by law. 
the title of donations inter vivos and mortis causa. 
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Art. 6. Legal succession is that which the law has established in favor of the nearest relation of 
the deceased. 

Art. 7. Irregular succession is that which is established by law in favor of certain persons, or of 
the territory, in defect of heirs either legal or instituted by testament. 

These two last sorts of succession are the objects of the present title. 

Art. 8. The heir whatever be his quality whether legal er testamentary or otherwise, is the 
person who has become the universal successor of the deceased, possessed of all his property and 
rights, and heid of the charges which that estate is subjected to. 

Art. 9. The law does not take into consideration the origin nor the nature of the property in 
order to regulate the successions. 


Il. General Rules. 


Art. 10. If there is no testament or institution of heir, or if the institution is null or without 
effeet, the succession is then open in favor of the heirs legitimate, by the mere operation of the law. 

Art. 11. There are three classes of legal heirs, to wit: 

The children and other lawful descendants. 

The fathers and mothers and other lawful ascendants. 

And the collateral kindred. 

Art. 12. The nearest relation in the descending, ascending or collateral line, conformable to 
the rules hereatter established, is called to the legal succession. 

Art. 13. The propinquity of consanguinity is established by the number of generations, and 
each generation is called a degree. 

Art. 14. The series of degrees form the line ; the series of degrees between persons who de- 
scend from one another, is called direct or lineal consanguinity; and the series of degrees between 
persons who do not descend from one another, but spring from a common ancesvr, is called colla- 
teral line or collateral consanguinity. 

The direct line is divided into direct line descending and direct line ascending. The first is that 
which counects the ancestor with those who descend from him ; the second is that which connects 
a person with those from whom he descends. 

Art. 15. In the direct line there are as many degrees as there are generations. Thus the son 
is, with regard to the father, in the first degree, the grandson in the second, and vice versa with 
regard to the father and grandfather, towards the sons and grandsons. 

Art. 16 In the collateral line the degrees are counted by the generations from one of the rela- 
tives up to the common ancestor exclusively, aud from the common ancestor to the other relation. 

Thus two brothers are related in the second degree; uncle and nephew, in the third degree ; 
the cousins german, in the fourth, and so on. 

Art. 17. In matter of legal successions, no difference of sex, and no right of primogeniture are 
known; but they are regulated by the most perfect equality. 

Art. 18. Representation is a fiction of the law, the effect of which is to put the representative 
in the place, degree, and rights of the represented. 

Art. 19. Representation takes place ad infinitum in the direct descending line. 

It is admitted in all cases, whether the children of the deceased concur with the descendants of 
a before deceased child, or whether all the children having died before him, the descendants of the 
said children be between them in equal or unequal degrees. 

Art. 20. The representation does not take piace in favor of the ascendants; the nearest rela- 
tion in the degree always excluding those of a degree superior when more remote. 

Art. 21. In the collateral line, a representation is admitted only in favor of the nephews or 
nieces, coming to the succession of their uncles and aunts, in place of their fathers or mothers 
before deceased. 

Art. 22. Such representation has three principal effeets in favor of the nephews or nieces 
coming to the succession of their uncles and aunts, to wit: 

First, to make them participate to the said succession with the brothers and sisters of the de- 
ceased. 

Secondly, to give them a preference in such succession over brothers of the half blood, when 
they are children of a brother or sister of the whole blood. 

Thirdly, to give them a preference over the uncles or aunts of the deceased. 

Art. 23. When representation takes place in the direct descending line, the partition is made 
by roots. If the same root has produced several branches, the subdivision is likewise made by 
roots in each branch, and the members of the same branch partake between them by heads. In 
the collateral line, on the contrary, the partition is not made by roots as aforesaid, except when the 
nephe Ws or nieces by representation of their fathers or mothers before deceased, come to partake 
with the brothers or sisters of the deceased ; but not so, when they have only to partake between 
them to the exclusion of other collaterals or otherwise. 

Art. 24. Persons deceased only can be represented ; persons alive cannot. 

Art. 25. One ean represent a person to the succession of whom he has renounced. 

Thus it is not necessary that the children who succeed by representation, should have been heirs 
of their father or mother. Although they should have renounced to their succession, they are ne- 
vertheless fit to represent thei in the succession of their grandfather or other ascendants. 

Art. 26. When a person has been disinherited by hisfather or mother, his children cannot re- 
present him in the succession of their grandfather or other ascendants, if he is alive at the time of 
opening the succession ; but they can represent him, if deceased before. 


wine we 


— 


A errant! OS. oy 
ree Ee 























pM ee 





es coe ee 


- 


702 [1821,2.] LOUISIANA. sraTE LAW AND REGULATIONS, 


Ul. Of the Succession of Descendants. 


Art. 27. When a person has had several legitimate children who are living at the time of his death, 
they all participate to his succession by equal shares, and without distinction of sex or of primogeni- 
ture, as being in the first degree of consanguinity, to the exclusion of all other legitimate descend- 
ants. 

The same thing takes place ifall those children having previously died, have themselves left 
children; sueh grandchildren will then inherit alone and by equal portions to the exclusion of the 
great grandehildren ; and so on for the great grandchildren, if there are neither children nor 
grandchildren; the descendants of the inferior degree being always called to inherit in defect of 
heirs of a superior degree. 

Art. 28. Inthe cases mentioned in the preceding article the partition is made by the heads, 
that is to say, that as many equal shares are formed as there are heads or individuals partaking, 

Art. 29. But if, with the children of the deceased, there exists grandchildren issued from tle 
children of the deceased who are then dead, such grandchildren shall come in by representation 
of their fathers or mothers, in competition with their uncles and aunts; and the partition shall then 
be made by roots, that is to say, that there shall be as many shares or roots as there were originally 
brothers and sisters of the deceased, whether they be still aliveor have left posterity ; and the 
grandchildren coming in representation whatever be their number, shall not receive among them 
all, any thing more than the share or shares which would have belonged to their fathers or mo- 
thers, if they had been existing at the time of such partition. 


1V. Of the Succession of Ascendants. 


Art. 30. Ifthe deceased hasleft no children or any other descendants, his estate belongs to his 
father and mother, or other ascendants, and is divided between them in such manner that if there 
are ascendants on both sides, that isto say, in the paternal and maternal lines, in the same degree, 
the estate is divided in two equal shares, one of which goes to the paternal and the other to the 
maternal side, whether the number of ascendants on each side be equal or unequal. 

But if there is only one ascendant, either paternal or maternal in the same degree in both lines, 
such ascendant exeludes all other ascendants of a more remote degree, and alone takes all the 
estate. 

Thus if the father and mother are both alive, they partake equally the estate of their child, but 
if the father only or the mother is existing, he or she excludes the grandfather or grandmother. 

In like manner when the grandfather or grandmother on one side, happens to be alone on his 
or her side, to partake with both the grandfather and grandmother on the other side, the parti- 
tion is made by sides, in such manner that the grandfather who is alone on his side, receives 
one half of the estate, while the grandfather and grandmother of the other side, have no more 
than the other half between them two. 

But if there be only one grandfather or grandmother on both sides, either paternal or matere 
nal, such grandfather or grandmother excludes the great grandfathers and great grandmothers and 
other asceidants of a more remote degree, and receives alone the whole estate, because repre: 
sentation is not admitted inthe ascending line. 


V. Of the Succession of Collaterals. 


Art. 31, When the deccased has left no children, nor any descendants nor ascendants, his legal 
succession passes to his legal collaterals. 

Art. 52. In the collateral line, the estate belongs to the relation nearest in degree, save the 
restrictions which are mace to this rule in favour of ae representation and of the prerogative ol 
the whole blood, as far as the limits prescribed by law. 

Art. 33. The nearest relation in the collateral line is the brother and sister. 

Art. 34. There are three sorts of brothers; the brothers called german ov born from the same 
father and mother; the brothers called paternal, who are born from the same father only, but 
from different mothers. 

And the brothers called maternal, who are born from the same mother but from different 
fathers. 

These two last sorts are also called, half brothers, or brothers of one side, or brothers of the hall 
blood, in opposition to the german brothers, who are called brothers of the whole blood. 

Hence the consanguinity of the whole and of the half blood. 

What is said here and in the following articles respecting brothers, either german, paternal or 
maternal, must of course be anderstood of the sisters, whether they are alone or in competition 
with brothers, as they are in all respects in a similar situation, in matter of succession. 

Art. 35. Whena person dies, leaving only brothers of the whole blood, such brothers inherit 
his estate, to the exclusion of other collaterals; and the partition is then made by heads, and by 
equal shares among such heads, conformable to what is preseribed in the article 28th of this title. 

Art. 56. When the deceased leaves only brothers of the whole blood, and some children ot 
other brothers of the whole blood, who had died before, such children are admitted to participate 
to the estate with their uncles and aunts, as representing their deceased fathers or mothers; a" 
the partition is then made among them by roots, conformable to what is prescribed in the article 
29th of this title. 


Art. 37. But if the deceased has left some brothers of the whole blood, with some grandchildres 
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of other brothers of the whole blood deceased, such grandchildren, shall not be admitted to repre- 
sent the rights of their deceased fathers and grandfathers in such succession, but shall be excluded 
from the inheritance by the existing brothers of the deceased, because in the coilateral line, rep- 
resentation takes place ouly in favour of the nephews coming to the succession in competition with 
their uncles, and extends no further. ‘ 

The rules preseribed in the present and two preceding articles apply equally, when instead of 
brothers of the whole blood, the deceased has left only brothers of the half blood. 

Art. 38. If the deceased has left at the same time, brothers of the whole and of the half blood, 
the brothers of the whole blood shall exclude those of the half blood, and inherit alone, and their 
children likewise, by representation. 

Art. 39. The prerogative of the whole blood, exists only in favour of the brothers of the whole 
blood, of the deceased, and of their children, to the exclusion of brothers of the half blood, but 
it extends no further. 

* Thus supposing that the brothers of the whole blood of the deceased and their children had all 
died, their grandchildren, or other descendants and collaterals shali not exclude the brothers of 
the half blood of the deceased, nor their children, who shall in such case inherit alone, as rela- 
tions nearer in degree. 

Art. 40. If the deceased has left no brothers of the whole blood, but has left both paternal 
and maternal brothers, such paternal and maternal brothers, and their children, as representing 
their deceased fathers and mothers, shall exclude all other collateral kindred. 

But the paternal brothers, and their children, shall inherit particularly the property which the 
deceased had on the side of his father; and the maternal brothers, or their children, shall likewise 
inherit particularly the property which the deceased had on the side of his mother; and the said 
paternal and maternal brothers, or their children by representation shail inherit together the pro- 

erty which the deceased shall have acquired by art, industry or otherwise. 

Art. 41. The nephews and nieces of the deceased ave always preferred to his uncles and aunts, 
although they are reaily in the same degree, which is the third; the reason is, that by the effect of 
representation the nephews and nieces are placed in the same degree as theirfathers and mothers, 
brothers and sisters of the deceased, that is in the second degree, and that they are therefore by 
the fiction of the law, in a nearer degree than the uncles or aunts of the deceased. 

Art. 42. Among other collateral relations, that who is nearest in degree, excludes all the 
others, and if there are several heirs in the same degree, they shall partake equally, and by heads, 
according to their number. 


VI. Of Irregular Successions. 


Art. 43. When the deceased has left neither lawful descendants, nor lawful aseendants, nor 
collateral relations, the law calls to his inheritance either the surviving husband or wife, or his or 
her natural children, or the territory, in the menner and order hereafter directed. 

Art. 44. Natural children are called to the legal succession of their natural mother, when they 
have been duly acknowledged by her, if she has left no lawful children or descendants, to the ex- 
clusion of her father and mother and other ascendants or collaterals of lawful kindred. 

In case the natural mother has lawful childven or descendants, the rights of the natural children 
are reduced to a moderate alimony which shall be fixed agreeable to the rules directed in the title 
of futher and child. 

Art. 45. Natural children are called to the inheritance of their natural father, who has duly 
acknowledged them, when he has left no descendants, nor ascendants, nor collateral relations, nor 
surviving wife, and to the exclusion only of the territory. (1) 

In all other cases they ean only bring an action against their natural father or his heirs for ali- 
mony, the amount of which shall be fixed as is directed in the titie of father and child. 

Art. 46. Bastard, adulterous or incestuous children, even duly acknowledged, shall not enjoy 
the right of inheriting their natural father or mother in any of the cases above mentioned, the 
law allowing them nothing more than a mere alimony. 

Art. 47. The law does not grant any right of inheritance to natural children, to the estate of 
the lawful relations of their father or mother. 

Art. 48. The estate of a natural child deceased without posterity, belongs to the father or mo- 
ther who has acknowledged him, or by halves to the father and mother when he has been acknow- 
ledged by both of them. 

Art. 49. If the father and mother of the natural child died before him, the estate of such ne- 
tural child shall pass to his natural brothers and sisters or to their descendants. 

Art. 50. If a married man has left no tawfal descendants, nor ascendants, nor any collateral 
relations, but a surviving wife, not separated from bed and board from him, the said wife shall in- 
herit from him to the exclusion of any natural child or children duly acknowledged. 

if on the contrary it is the wife who died without leaving any lawful descendants, ascendants or 
collateral relations, her surviving husband not separated from bed and board from her, shell not 
rae from her except in case she should leave no natural child or children by her duly acknow- 
edged. 

Art. 51. In defect of lawful relations, or of a surviving husband or wife, or acknowledged na- 
tural children, the estate belongs to the territory. 

Art. 52. The surviving husband or wife who elaims a right to the inheritance, shall be obliged 
to cause the seals to be affixed, the inventory to be made, in the forni prescribed for the cases 
where an inheritance is accepted with the benefit of an inventory. 


(1) State. 
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Art. 53. But before such inventory is begun, and after having caused the seals to be affixed, 
he or she shall pray to be put in possession of the estate, by a petition presented to the judge of 
the parish where the succession is opened, if the deceased died in the territory, or if the deceased 
died out of the territory, to the judge of the parish where the most valuable property of the de- 
ceased lies; and the said judge shall not order the said possession to take place, until after three 
advertisements of the said prayer shall have been posted up in the usual places, or published, in 
at least two of the news papers which are printed in the city of New-Orleans, in order that any 
person interested to make opposition to the said possession, may make it, if he has a right se todo, 

Art. 54. The surviving husband or wife shall further be obliged to give a good and sufficient 
security to the judge who shall put him or her in possession, to the amount of the inventory, of 
the property to him or her delivered, to the end of securing the restitution of the estate, in case 
that any heir should come forward within the space of three years after his or her having been 
put in possession, past which delay the security shall remain discharged. 

Art. 55. The surviving husband or wife who shall not have fulfilled the formalities prescribed 
in the preceding article, shall be liable to damages towards the heir, if any should appear. , 

Art. 56. The dispositions of the articles 52, 53 and 54, of the present title, are applicable to the 
natural children admitted in defect of lawful relations. 

Art. 57. All the successions which devolve to the territory in the defect ef lawful heirs, are cal- 
ied vacant successions, and are to be administered inthe manner directed in the chapter 7th of 
the present title, respecting the administration of vacant successions or ad intestato. 


VIL. Successions how Accepted and Renounced. 


First. Of the acceptance pure and simple. 

Art. 71. Nobody can be compelled to accept a succession, in whatever manner it may have 
fallen to his share. He therefore can accept it or refuse it freely. 

Art. 72. The acceptance of the inheritance, has a retroactive effect, that is to say that the heir 
is thereby considered as if he had taken possession of the estate at the time when the succession 
was opened by the death of the person to whom he succeeds, whatever be the intervai of time 
elapsed between such death and the acceptance ; from whence it follows, that the heir has a right 
to all the property which may have increased the estate during that time, and that he is likewise 
bound to support all the charges which may have accrued. 

Art. 73. The acceptance of the heir has also this effect, that he becomes of right and without 
any authorization of justice, seized of all the goods, rights and actions of the deceased, under the 
obligation of satisfying all the charges of the succession. 

Art. 74. Until the acceptance or renunciation, the inheritance is considered as a fictious be+ 
ing, representing in every respect, the deceased who was the owner of the estate. 

Art. 75. A succession may be accepted simply, or with the benefit of an inventory. 

Art. 76. The acceptance is simple when the heir has manifested his intention to be heir, with- 
out having recourse to the benefit of the inventory. 

When he has had recourse to that mode, the acceptation is then called with the benefit of an 
inventory. 

Art. 77. The simple acceptation can be either express or tacit. 

A succession is accepted expressly when the heir assumes the quality of such, in seme authentic 
or private instrument, or in some judicial proceeding. 

A succession is accepted tacitly, when some act isdone, by which the intention of being heir 
must necessarily be supposed. 

Art. 78. Thus acts which are merely conservatory, and the object of which is to take care and 
administer temporarily, do not amount to an acceptation of the inheritance, unless the title and 
quality of heir should be therein assumed. 

Art. 79. The donation, sale or assignment which one of the co-heirs makes of his rights of 
inheritance, either to a stranger, or to his co-heirs, is considered to be on his part, an acceptation 
of the inheritance. 

The same may be said, Ist, of the renunciation, even gratuitous, which is made by one of the 
heirs in favor of one or more of his co-heirs; 2dly, of the renunciation which he makes in favour 
of all his co-heirs indistinctly, when he receives the price of this renunciation. 

Art. 80. Those who are not capable of contracting obligations, such as the minors, or the in- 
terdicted, cannot accept an inheritance: but the tutor can accept inheritances falling to the share 
of his pupil, and so can the curator with regard to those who are under his curatorship, with the 
formalities preseribed by law. 

Art. 81. An inheritance falling to the share of a married woman, must be accepted by her ; 
= sera must to that effect, be authorised by her husband, or on the refusal of her husband, by 
the ydge. 

Art. 82. If the wife should refuse to accept the inheritance, her husband who would have an 
interest to have it accepted, in order to increase the revenues of which he has the enjoyment du- 
ring the matrimony, might at his risks, accept it after the refusal of his wife. 

Art. 83. When an insolvent debtor refuses to accept a rich inheritance, in fraud of his credit- 
ors, and witha view to prevent them from being paid out of the property which such inheritance 
would give him, his creditors shall be admitted to accept it for him. 

Art. 84. Not only the person who is entitled to an inheritance, may accept it, but if he dies 
betore having taken his determination either to accept or reject, the heirs of such heir shall have 
a right to accept it under him. 

: Art. 85. When the heirs of such heir do not agree between them on the acceptance or rejece 
tion, the inheritance must then be accepted with the benefit of an inventory. 
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Art. 86. The effect of the simple acceptation of the inheritance whether express or tacit, is 
such that when made by an heir of age, it binds him to the payment of all the debts of the suc- 
cession, not only out of the effects which he collects from the succession, but even personally and 
out of his own property, as if he had himself contracted the said debts, or as if he was the de- 
ceased himself. : : 

The engagement of the heir who has accepted purely and simply, is somewhat different with 
respect to legacies, as shall be hereafter explained. 

Art. 87. The heir of age cannot dispute the validity of his acceptance, either express or tacit, 
unless in case where such acceptance should have been the consequence of some deceit, fraud or 
violence committed against him; he never can raise such claim under pretext of lesion or 

rievance. 
? Art. 88. The renunciation of a succession, is an act by which he who is entitled to it, declares 
his intention to refuse it. 

Art. 89. The renunciation to a succession is not presumed ; it must be made formally before a 
notary in presence of two witnesses. 

Art. 90. He to whose share an inheritance falls, may refuse it, provided he be capable of alien- 
ating; for the renunciation of an inheritance is, in all respects, assimilated to an alievation. 

Thus, a minor cannnot make a valid refusal of an inheritance, without the authorization of the 
judge, and of his tutor or curator. 

The same rule applies to the interdicted. 

Art. 91. A woman in the power of her husband, cannot refuse the inheritances falling to her 
share, unless duly authorised to that effect by her husband, or on the denial of her husband by the 
judge. 

: Art. 92. The creditors of the heir who refuses an inheritance to the prejudice of their 
rights, can be authorised by the judge to accept it, in the name of their debtor, and in his stead. 

In such case the renunciation is annulled only in favour of the creditors, and as far as their ciaims 
amount to; but it remains valid against the heir who has renounced. 

Art. 93. Heirs who have embezzled or concealed effects belonging to the estate, shall lose 
the faculty of renouncing; and they shall remain heirs simple, notwithstanding their renunciation, 
and shall have no share in the property thus embezzled or concealed. 

Art. 94. The faculty of accepting or renouncing an inheritance, becomes barred by the lapse 
of time required for the longest prescription of the rights of real estates. 

Art. 95. So long as the precription of the right of accepting, is not acquired against the heirs who 
have renounced, they have the faculty still to accept the inheritance, if it has not been accepted 
by other heirs, save however, the rights which may have been acquired by third persons upon the 
property of the succession, either by prescription or by lawful acts, done with the administrator 
or curator of the vacant estate. 

In like manner, so long as the prescription of renunciation is not determined, the heir may still 
renounce, provided he has made no act of heir. 


Second. Aeceptance of Succession with benefit of Inventory. 


Art. 96. The testamentary, or legal, or irregular heir, who is afraid to accept or renounce a 
sucession, before having had the necessary time to be informed of its property and charges, may 
accept the succession with the benefit of an inventory. 

Art. 97. The benefit of an inventory is a right by virtue of which the heir upon his declaring 
that he accepts the succession ouly with that benefit, obtains to be liable for the debts and charges 
of the estate only so far as the effects of the succession shall amount to, without eogaging in any 
manner, his own property. 

Art. 98. In order to the enjoyment of the benefit of inventory, it is necessary— 

‘ or That the heir should in no manner have meddiled with the succession, nor done any act of 
eirdom. 

2dly. That the heir should make his declaration in the office of a notary, in presence of two 
witnesses, that his intention is to accept the succession to him accrued, only under the benefit of an 
inventory. 

3diy. That he should make a faithful and exact inventory, with appraisement of all the moveable 
and immovable property, effects, titles, and papers of the succession, before a notary public duly 
authorised by the pxrish judge to that effect, and in presence of two witnesses. 

Art. 99. The heir who has the benefit of an inventory, has three months to form the inventory 
fo him prescribed by the preceding article. 

Those three months begin to run from the day on which the death of the deceased is known. 

The inventory must be begun within thirty days from that on which the said death is known, 
and be terminated in the sixty following days. 

Art. 100. Besides the delay of three months granted to make the inventory, the beneficiary 
heir has forty days for deliberating whether he will finally aecept or renounce the succession. 

The forty days for deliberating begin to run from the day on which the three months granted for 
making the inventory expire, or from the day on which the inventory ts terminated, if it is at an 
end before the said expiration. 

Art. 101. If at the expiration of the three months, the inventory was not terminated, the de- 
lay of forty days for deliberating, will nevertheless begin to run from the day of such expiration. 

, However, after the expiration of the aforesaid delay, the heir, in case of any suit directed against 
him, may solicit a prorogation, which the court having cognizance of the case, may grant in its 
prudence, if the heir proves either that he had not been informed of the death, or that the delays 
have not been sufficient, on account of the situation of the property, or because some contestations 
have happened, or such like motives, 
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Art. 102. A consequence of the benefit of an inventory is, that when it is claimed by an heir 
who has done no act as heir, the creditors nor legatees of the estate, cannot compel him to assume 
the quality of such, nor obtain against him any judgment while he is within the delays which the 
law grants him for making the inventory and deliberating, or within the delay further granted to 
him by the judge, in the cases mentioned in the preceding article; so that if the heir renounces on 
the expiration of the said delays, or before it, the costs by him lawfully caused unui then, are sup- 
ported by the succession. 

Ari. 103. The declaration of the heir that he accepts the succession only with the benefit of 
an inventory, may be made indifferently before or after the formation of the inventory required 
by law, prowded it is made within the delays; and even after the expiration of the said delays, the 
heir may yet make the inventory, and becomes heir with the benefit of it, if he has done no act 
of heir, or if there exists against him no final judgment sentencing him in quality of heir pure and 
simple. 

Art. 104. Although the heir who accepts with the benefit of an inventory, be really the lawful 
heir and true successor of the deceased, the effect however of the benefit of inventory, is to make 
him appear in the eyes of the creditors and legatees of the succession, rather as administrator of 
the estate, than as the true heir and proprietor of it. 

The heir under such benefit can therefore do all acts of administration, even those the object of 
which is the liquidation of the estate. 

Art. 105. But he cannot sell the moveable nor the immovable property of the succession 
without the authorization of the judge, and such sale must be made at public auction, after the 
usual advertisements and publications. 

If he represeuts the moveable estate in nature, he is answerable only for the deterioration caused 
by his neglect. 

Art. 106. Good faith is required from the heir under benefit in his administration; but no 
other diligence is demanded of him than such as he is capable of, and is accustomed to make for 
his own business; wherefore he is responsible towards his creditors only for gross and weighty 
faults. 

Art. 107. The beneficiary heir must, if the creditors and other persons interested require it, 
give good and sufficient security for the value of the property contained in the inventory. 

In default of such security, they may compel him to deposit all sums which he may hold on any 
title belonging to the succession, as he will recover them, in one of the banks established under the 
authority of the territory; such sums to be afterwards applied to the payment of the charges of 
the succession. 

Art. 108. If some creditor has formed any opposition in the hands of the heir under benefit, it 
shall not be lawful for the said heir to make any payment otherwise than in the order and manner 
which shall be settled by the judge. 

Such oppositions are formed either by appearing at the inventory, and there making a convenient 
declaration, or by an extra-judicial act notified by means of a notary, wherein mention shall be 
made of the nature and amount of the debt, and of the privileges or mortgages attending it, if 
any. 

‘Art. 109. On the expiration of the delays for deliberating, the creditors and legatees may de- 
mand of the beneficiary heir, an account of his administration and of the sums which he may 
have in his hands belonging to the succession. 

Upon his failing to render such account, the beneficiary heir may be compelled to pay out of 
his own fund, the sums thus demanded. 

Art. 110. If on the face of such account, the heir owes a balance and refuses to deliver it, he 
shall be compelled to pay it out of his own property. 

If onthe contrary he owes no balance, no other recourse shall be left to the creditors and lega- 
tees, than that of seizing and selling such moveable and immovable property of the succession as 
may exist in nature. 

Art. 111. If on the expiration of the delays granted to the heir for making the inventory and 
deliberating, no creditors come forward, or no opposition is made in his hands, the said heir may 
then render his account of administration before the judge contradictorily with a counsel named 
to that effect by the judge; and upon the settlement of such account obtain the authorization of 
the judge to apply the balance in his hands, to the liquidation of the estate. 

And when such authorization shall have been advertised three times from week to weck, in en- 
glish and in french, either by papers posted up in the usual places or by advices published in at least 
two of the news papers printed at the city of New-Orleans, if no creditor comes forward, the heir 
aforesaid shall be at liberty to pay the legataries of the succession. 

Art. 112. If however any creditors should present their claims after such payment and there 
should not remain sufficient funds in the hands of the heir, to discharge their debts, they shall have 
a right to compel the legataries to bring back their legacies, either in allorin part up to the sum 
necessary to fill the deficiency ; in such case the creditors have a direct action against the legata- 
ries, but cannot molest the beneficiary heir, if he has not paid in spite of their opposition. 

Such action of the creditors against the legataries beeomes barred by the lapse of three years 
oe the ‘as of the settling of the account of the beneficiary heir, on which the said legataries have 

een paid. 

Art. 113. Ifafter the presentation of his account and the advertisments given as explained ia 
the foregoing 111th article, the beneficisry heir has paid any creditors, should then other creditors, 
who had omitted to present their claims, come forward, and not find sufficient funds to be paid in 
whole orin part, such creditors shall have no action against the creditors paid as aforesaid, to make 
them to refund the same, though the creditors paid were mere chirographaries over whom 
the others might have had a preference by virtue of privileges or mortgage. : 

Art. 114. One of the effects which are produced by the benetit efinyentory is, that if the heir 
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was himself creditor of the deceased, he shall not mingle his quality of creditor with that of h eir, 
which makes him debtor to himself, but shall conserve his right entire, like the other er editors, 
with such privileges or mortgages as he may hold. 

Thus the beneficiary heir without renouncing to or abandoning the estate of the suecession, can 
be paid by contribution, at so much per pound, with the other creditors who have seized or at- 
tached the unincumbered property of the succession, or come in according to the order of his 
privilege or mortgage, if he has any against such property of the succession, as is affected to such 
privilege or mortgage. R ; 

The bevefidiary heir preserves also the privilege of the action of claim or others which he may 
have on real property sold by the deceased to third persons. 

Art. 115. Another effeet of the benefit of an inventory is that the heir with such benefit may, 
if he pleases, renounce the succession by abandoning the property to the creditors and legataries, 
and giving them an account of his administration until such abandonment. 

Art. 116. The property of the beneficiary heir is tacitly mortgaged from the day of his accept- 
ance under the inventory, for the administration for which he is accountable, to the creditors and 
legataries of the succession and for the deteriorations of which he might be the cause. 

The beneficiary heir ean claim no commission, nor any other salaries for his administration 
and management. 

Art. 117. The heir who has made himself guilty of concealment, or who has knowingly and 
knavishly omitted to comprehend in the inventory sor.c —ffects of the succession, loses his right 
to the benefit of an inventory. 


Vill. Of the Administration ef Vacant Estates and Estates ab intestato. 


Art. 118. An estate is said to be vacant when no person claims its possession either as an heir, 
or under any other title. 

Those estates are administered by curators appointed by the judge, in the manner hereafter 

prescribed. 
' Art. 119. An estate is said to be ab intestato when the possessor has died without a will. 

Art. 120. Estates ab intestato when the heirs are either unknown or absent and not repre- 
sented by any person in the territory, are administered by curators appointed by the judge, as 
hereafter prescribed. But such administration shall not take place if all the heirs are present or 
represented in the territory, though all or some of the heirs should be minors; the rights of such 
minors being fully exercised by their tutors or curators. 

Art, 121. Those persons are said to be curators of vacant estates, who have been appointed by 
the judge to administer on estates ab intestato, the heirs of which are either unknown or all absent 
and not represented inthis territory. 

Curators of absent heirs are persons appointed by the judge, to take care and administer on the 
portion of an estate ad intestato which falls to the share of absent heirs, in cases where some of 
the heirs only are absent and not represented in the territory. 

Art. 122. It is the duty of every person who knows of any individual, having died without a 
will and having left property in this territory, to make the same known immediately to the parish 
judge, or to the nearest justice of the peace residing in the parish where the deceased has died, 
it he died in the territory, and in case such death should have happened abroad, such information 
shall be given to the judge orto any justice of the peace of the parish where the deceased has 
left his most valuable property, and every person convicted of having neglected to perform the 
above mentioned duty, shall be subject to a fine not exceeding one hundred dollars and not less 
than twenty five dollars. 

Art. 123. It shall be the duty of every parish judge or justice of the peace, who shall have re- 
ceived information of any person having died intestato, and having left property in the territory, 
to make every necessary inquiry to ascertain whether the deceased hasleft any heirsin the terri- 
tory or whether the said heirs or some of them are absent and not represented in it. 

And ifsaid judge or justice of the peace is convinced after said inquiries that there are no acknowl- 
edged heirs tothe deceased’s property, or that his heir or heirs or some of them are absent and 
not represented in this territory, it shall be the duty of the said yudge, to go to the house where the 
— shall have died and to affix seals on all the effects where they may be conveniently af- 
ixed. 

_ Art. 124. The affixing of seals in this case as well as inall others in which they may be necessary 
in obedience to the law, must be performed by the parish judge or a justice of the peace, in pre- 
sence oftwo persons requested to attend as witnesses for that purpose. The parish judge or jus- 
tice of the peace, shall be bound to keep a record, process verbal, of his having affixed said seal, as 
well as a list comprising every article on which the seal shall not have been affixed; he shall also 
appoint a guardian to take proper care of every thing and shall take charge of all the keys of the 
bureau and of the rooms on the doors of which seals have been affixed. 

_ Art. 125. If the seals have been affixed by a justice of the peace, it shall be the duty of said 
justice of the peace to give information of his proceedings to the parish judge, and to transmit to 
him together with the keys of the bureau and rooms on which seals have been affixed, a copy of 
the reeord or process verbal of his proceedings. 

Art. 126. Eight days after the affixing of the seals, if no testamentary executor or person or 
persons claiming as an heir or under any title whatever, should present himself, the said judge 
shall proceed to take off said seals, in presence of two persons requested to be witnesses for that 
purpose, and of every interested person who shall desire to attend. 

Art. 127. In all cases of estates ab intestato where all the heirs or any of them shall be absent 
and not represented in the territory whether the seals have been affixed or not, it shall be the 
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duty of the judge of the parish or of the parishes in which the deceased had moveable and im. 
movable properties, debis and credits, to make inventories of the same, in presence of the heirs 
who are within the territory or represented in said territory, if there be any. The said inventory 
roust also contain au appraisement ot the moveable and immovable property of said estate made 
by two sworn appraisers appointed for that purpose by said parish judge. 

Art. 128. Immeiiiately after the inventory of said property shall have been completed, the 
parish judge by whom said inventory shall have been made, shall cause all said moveable and im. 
movable property to be publicly sold to the highest bidder, after the usual notice of said sales 
shall have been given. 

Art. 129. If the parish judge, by whom said sale is to be made, believes that said moveable 
and immovable property comprised in the inventory, cannot be sold for cash without materially 
injuring the interest of the parties, he shall have the power to grant such terms as he shall think 
proper for the payments, provided it be by the advice and with the consent of the heirs present or re- 
presented in the territory, if any be present, and provided also that such judge shall require trom 
the persons to whom such property may be adjudged, such security as shall assure the payment 
of the things sold, when the same shall become due. But in all cases the judge shall have the 
power ot causing such a portion of the estate to be sold for ready money, as shall be necessary to 
discharge tuneral charges and costs, as well as the expenses occasioned by the last sickness of the 
deceased, and such others as may be necessary and indispensable. 

Art. 130. Should all the heirs or any of them be present or represented within the territory, 
the parish judge who shall have made the inventory, shall order the partition of the estate between 
the heirs that are present or represented within the territory, and those that are absent from and 
not represented within the territory, according to the forms prescribed under the present title, 
for the partition of estates to be made by judicial authority between co-heirs or co-proprietors, 
and said judge shall appoint an attorney to defend the rights of absent heirs not represented, at 
the tme ot said partition. 

Art. 131. When the share of each heir shall have been ascertained by such a partition, the 
judge of the parish in which the deceased shall have died, if he has died in the territory, or if he 
has died abroad, the judge in whose parish the greatest portion of his estate shall be situated, shall 
appoint a curator to administer on the portion of the estate which shall fall to the share of the 
absent heirs, as well as to discharge all just claims against said portion of the estate. The cura- 
torship must be intrusted, in preference to any other person, to the heir who is present or repre- 
sented within the territory, and in case there shall be several heirs present or represented within 
the territory, the judge shall appoint them joint curators. 

Art. 132. When it cannot be known with certainty whether there exists any heir, or when all 
the heirs are absent and not represented in this terrritory, the judge of the parish in which the 
deceased shall have died, or that of the parish m which the greater part of his estate lies, if the 
deceased shall have died out of the territory, shall appoint a curator to receive the proceeds of 
the sales of the estate, and to discharge all just claims against said estate, if there be any; in se- 
lecting curators, the surviving husband or wife shall be preferred to the relations of the deceased, 
and the relations of the deceased shall be preferred to his creditors, and the creditors themselves 
shall have the preference over strangers, and persons not interested in the estate, provided the 
persons to be thus preferred have the necessary qualifications, and can furnish sufficient securities. 

Art. 153. In ease it shall happen that the deceased, whose heirs, or some of them, are absent 
and not represented in the territory, was in partnership with some person at the time of his death, 
the judge, notwithstanding such partnership, shall affix the seals, make the inventory, cause a par- 
tition of the joint estate to be made with the surviving partner, and appoint a curator to adminis- 
ter on the estate of the deceased, although the partnership be not expired, unless it had been 
agreed between the partners, in the articles of partnership, that the partnership should still eon- 
tinue between the surviving partner or partners and the heirs of the deceased partner, in which 
case the joint property shall remain in the possession of the surviving partner or partners, until the 
expiration of the partnership, and the surviving partner or partners shall not be compelled to give 
any security for his or their administration of the joint stock, 

Art. 134. The curators of vacant estates or of absent heirs shall make oath in the presence of 
the judge by whom they shall have been appointed, that they shall truly and faithfully perform 
the dutics imposed on them by the nature of their functions, and they shal! moreover furnish good 
and sufficient security for the faithful discharge of their duty, and for the safe restitution of all the 
sums which they may receive during their administration. 

The amount of the security to be required from curators of vacant estates, shall be of the value 
ot the estate as appraised in the inventory ; and curators of absent heirs shall give security of the 
amount of the appraised value of that portion of the estate, which belongs to the absent heirs, not 
represented in the territory, on which they have to administer. 

Art. 135. The curators of vacant estates and absent heirs, are subjeet to the same daties that 
are imposed to the tutors or curators of minors, with this exception that they are not obliged to 
take the advice of a meeting of the family and are not liable for the payment of interest on the 
sums of which they have the management belonging to the estates on which they administer. 


_ They are liable like the tutors of minors and for the same causes to be removed by the judge 
trom whom they hold their appointment. 


Their estates also, like those of the tutors of minors, are tacitly mortgaged from the date of 
their appointment during the whole tire of their administration. 


Chey appear like tutors in all courts of justice either as plaintiffs or defendants, in all cases in 
which the vacant estate or the absent heirs are concerned. 


Lastly, they possess the same powers which are exercised by tutors, for recovering the debts 


due to, or for discharging those due by the estate on which they administer; but they are subject 
in making payment to the following rules. 
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Art. 136. The curators of vacant estates and of absent heirs shall not pay any debt due by 
the vacant estate, or by the portion of the estate of which they are administrators, until three 
months have elapsed since the death of the deceased or after the same became known, tor the 
purpose ot allowing sufficient Ume to the creditors ot said estates, to put in their claims, under the 

enalty of becoming personally liuble for all sums paid by them contrary to the present provision. 

it shall also be in the power of the judge who shall have appointed a curator, to prolong the 
delay beyond the time fixed by the law, tor the payment of the debts due by an estate, if he is 
satistied that there exist or that there are stroug reasons to believe that there exist some creditors 
whose remote situation prevent the possibility of making their claim known during the legal delay, 
provided such prolongation shall never exceed by more than three months, the delay granted by 

> law. 
— 137. At the expiration of the delay granted by law for the payment of the debts of the 
estate, or of that which may have been granted by the judge, in the manner above stated, the 
curators of vacant estates and of absent heirs shall not proceed to the payment of the debts of the 
estate, until they have previously obtained the authorization of the parish judge by whom they have 
been appointed ; that authorization shall even be necessary in case there were mouey enough in 
hand to discharge all claims on the estate ; but should there not be sufficient property to satisfy all 
demanuis, it shall be their duty to cause the parish judge to regulate the classes of ihe privileges 
and mortgages, and thus to establish the rank in which the creditors shall receive their payment. 

Art. 138. Pubiic notice shall be given by the curator in both the English and French languages, 
of his having obtained an authorization to make payment or of the sentence of the judge which 
settles the rank in which the creditors must be paid, either by papers posted up in the usual 
places or through the news papers, to the end that any person interested to oppose the payment ia 
the manner ordered, may take the necessary steps for that purpose. 

Art. 139. Ten days after such public notice shall have been given, if no opposition is made to 
the same, the curators of vacant estates and of absent heirs, shall proceed to pay the just demands 
of creditors, and such payment shall be final, without any resource or remedy for the creditors 
who may have delayed to make their claims known. 

If any opposition is made to the payment as ordered, the parish judge by whom the authoriza- 
tion of making payments and the classing of privileges has been made, shall determine in a sum- 
mary way on the merit of the opposition, saving the right of the parties to bring an appeal from 
such judgment to the superior court. 

Art. 140. The curators of vacant estates and of absent heirs, may however, previous to the 
expiration of the legal delay, pay and be compelled to pay all the funeral and judicial charges as 
well as those of medical attendance during the last illness ot the deceased, provided the account of 
said expences be approved by the parish judge by whom said curators shall have been appointed.(1) 


Ill. Of Payment of Debts. 


Art. 223. The co-heirs must contribute among themselves tothe payment of the debts and 
charges of the succession, each in proportion to what he receives of it. 

Art. 224. The legatee on an universal title shall contribute with the heirs to the payment of 
the debts in proportion to what he benefits by such legacy: but the legatee on a particular title is 
not liable to the debts and charges, saving nevertheless the hypothecarious action against the im- 
movable which may have been bequeathed to him. 

Art. 225. Heirs are liable to the debts and charges of the succession personally for their res- 
pective or the individual share and for the whole through the hypothecarious action when the 
property fallen to their share has been mortgaged by the deceased, saving their recourse either 
against their co-heirs or against the universai legatee on account of the share for which they must 
contribute to the said debts. i 

Art. 226. The particular legatee who has satisfied the debt for which the bequeathed immo- 
vable was mortgaged, is and remains subrogated to the rights of the creditor against the heirs and 
legatee on an universal title. 

Art. 227. The heir or successor on an universal title who by the effect of the action of mort- 
gage exercised against him, has been obliged to pay more than his share of the common debt, has 
recourse against his co-heirs only for so much as each of them must support personally, even 
though the co-heirs having paid the debt, should have caused himself to be subrogated to the rights 
of the reditor; save however the right of a co-heir who, by the effect of the benefit of inventory, 
mr have retained the faculty of claiming payment of debts due to himself, as any other 
creditor 

Art. 228 In case of the insolvency of one of the heirs, his part of the mortgaged debt is dis- 
tribited among the others at so much per dollar. 

_Art. 229. The creditors cannot obtain any execution against the person or estate of the heir, by 
virtue of a judgment rendered in their favour against the deceased, nor by virtue of any title im- 
porting confession of judgment, until they have caused such judgment or title to be declared exec- 
utory against the heir, which shall be effected by means of the ordinary civil action. 

Art. 230. In all cases where there is a compctition between the creditors of the deceased, 
even those who are merely personal or chirographary, have a preference upon the effeets of the 
succession over all the creditors of the heir; and in order to use their rights, they may eause a 
division to be made of the effects of the succession from the property of the heir. 

Art. 231. ‘That right however can no longer be exercised after a novation has taken place in 
the claim against the deceased, by the acceptance of a new title from the heir. 

But suits tending merely to cause a judgment obtained against the deceased, to be declared exe 
ceutory against the heir, shall not be considered as a novation. 


(1) This head extends te 154 qrticles. Ed. 
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Art. 232. That right becomes prescribed with regard to the moveable property, by the lapse hi 
of three years from the opening of the succession. : 
As to immovable property the action can be exercised, so long as that property exists in the of 





























































hands of the heir. he 
Art. 233. The creditors of the heir are equally admitted to demand the separation of the es. 
tates against the creditors of the deceased, and they have upon the property of tie heir, the same 
preference, which the creditors of the deceased have over them in the effects of the succession. 
Art. 234. Where there is competition only between the creditors of the deceased, if they have 
no privilege nor mortgage, they have an equal right against the effects of the succession and the 
property of the heir; and each receives in proportion to his debt, if there is not property enough 





st 
to pay them all. 

Art. 235. Ifin the case of the preceding article there are some mortgaged creditors, they 
sball be paid on the effects of the succession according to the order of their mortgages, and on the b 
property of the heir, in competition with the other creditors who have no mortgage. 

But mortgaged creditors or others of the deceased, who shall have acquired the first mortgage in 
upon the property of the heir, either by a new title or by a judgment obtained against him, shail 
have a preference over the other creditors, on the estate of the said heir. 

Art. 236. With respect to legacics, the heirs are not under the same obligations as for tl 
debts. ) 

Besides that the least debt is always paid in preference to the most favourable legacy, the heir f 
who has caused an inventory to be made, is not obliged to pay the legacies beyond the amount of a 
the goods of the succession, inasmuch as the deceased could not bequeath more than he possessed, e 
while the heir is bound to the payment of the debts indefinitely when he has not had the precau- 
tion of accepting the succession with the benefit of an inventory. (1) d 

h 
IV. Of Donations between the living, or by Testament. ‘ 
i te fi 
I. General dispositions. 
tt 

Axt. 1. Property can neither be acquired nor disposed of gratuitously, unless by donations in- 
ter vivos or mortis causa, made in the forms hereatter established tor one or the other of these 5 
acts. v 

(1) In regard to the liability of heirs to the payment of the debts of an intestate, if there be d 
an express or tacit acceptunce of the inheritance, without benefit of imventory, they or such of 
them as accept by their own act, or by their tutors, (guardians,) become personally liable to cre- . 
ditors, and are considered in all respects as in the place of the deceased person. Whatever in- e 
eumbrances by contract, mortgage, judgment or otherwise, attached upon the estate at the 
death of the intestate, still exist ; as to all other demands, and even as to these, the heirs (ac- a 
eepting the inheritance) are liable to suits as the deceased was, and jointly and severally table 
in their own persons and estates, as if they were the original debtors. ' 

Such as do not accept, are under no responsibility, neither can they cluim any partition. If 
hy payment or recovery, any of the heirs is charged beyond his proportion of the estate, he is li 
entitled to contribution from the rest of the heirs who have accepted. 

Upon the death of the intestate the whole estate moveable and immovable devolves upon the , 
heirs; if they accept, they are ipso facto m possession of all, and hold it in full right as the in- . 
testate did; they may sell and dispose of it as he might have done, or as they may their own, and . 
tt is not bound or under any lien for his debts other than legal mortgages by, or judgements 
aruinst the intestate, until a jadgment is obtained against them ; which judgment when register- ' 
ed, operates ugainst the person and property in possession of the heirs, whether received from 
the succession or held by prior title, as if they were the original owners and debtors. It follows : 
that their liability is not regulated in the case of pure acceptance, by the amount of assets they : 
receive by sale or otherwise of the estate descended. They are owners of all, and whether more 
or less, have become bound to creditors as the deceased himself was. Until a judgment, the - « 
heirs may sell or alienate the succession as they may their own property, or as the intestate or tes- : 
tator might have done, subject to registered mortgages, judgments or other lawful incumbran- _ 
ces binding the estate in his hands. & ‘ 

And so, where there is a testament and the property is devised, still the \egal descent to the le- e : 
gitimate heirs ensues, and the same rights and liabilities take place between them and creditors La } 
and legatees as upon intestacy, if there is an acceptance without benefit of inventory ; with this - 
difference, that in respect of legatees or devisees of moveables or immovables, the heirs are only rig : 
liuble for the amount of the estate descended, and properly applicable to the satisfaction of the : 
bequests. : 

The executor, seems only a person who acts in respect of moveable property, for its preservation x ; 
and distribution under certain restrictions and accountubility to the heirs, or he may be appoint- 4 : 
ed to retain the possession, and when so appointed, having the custody for a limited tume of the im- 
movable estates for their benefit. But I confess myself quite uninformed on the subject ; there 
appears to me much intricacy in the relations which grow out of successions and testaments ; ' 
wiad is stated in this note, ts but surmise, and contains nothing to be relied on. ‘ 

in most cases for sufeiu, | presume inheritunces ure accepted with benefit of inventory, the , 
amount of which is, that the heirs become in effect only answerable for the proceeds of the estate. 

Hut in this case, their own proper estate falls under a tacit mortgage, for the due administration 


= the — 3 in addition to which, security is or may be required to the amount of the inven- 
ory. Dd. 
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Art. 2. A donation inter vivos (between living persons) is an act by which the donor divests 
himself at present and irrevocably of the thing given in favour of the donee who accepts it. 

Art. 3. A donation mortis causa (in prospect of death) is an act by which the donor disposes 
of the whole or a part of his property, for the time when he shall no longer exist, which donation 
he may revoke. 


Il. Of the capacity for disposing inter vivos or mortis causa. 


Art. 4. All persons may dispose of or receive by donation inter vivos or mortis causa except 
such as the law expressly declares incapable. 

Art. 5. To make a donation either zzter vivos or mortis causa, one must be of sound mind. 

Slaves cannot dispose of or receive by donation inter vives or mortis causa unless Uiey have 
been previously and expressly enfranchised conformabty to law. 

Art. 6. ‘The minor under sixteen years cannot dispose of any property, saving what is provided 
in the chapter the 9th of this title. 

Art. 7. The minor above sixteen, can dispose only mortis causa (in prospect of death.) 

But he may dispose in this manner of the same amount as a person of full age ean do, even to 
the prejudice of the usufruct granted by law to the father and mother of the minor not emanci- 
pated, during marriage ; and the usufruct in that case, will cease to the advantage of him in whose 
favour the minor has disposed of it if the said minor dies being still under the power of his father 
and mother; and to dispose thus the minor has no need of the authorization or concurrence of his 
curator. 

Art. 8. Nevertheless the minor who has a right to dispose by donation mortis causa, cannot 
dispose to the advantage of his curator ad dona, nor to that of his preceptors or instructors, whilst 
he is under their authority. 

The minor even when he comes of age, cannot dispose of property, either by donation inter 
vivos or mortis causa, to the profit of bim who has been his tutor or curator ad dona, unless the 
final account of the tutorship or curatorship has been previously rendered and settled. 

In the two cases above mentioned are excepted the relations of the minor who have been his 
tutors, curators or institutors. 

Art. 9. A married woman cannot make a donation inter vivos, without the concurreace or 
special consent of her husband, or unless she be authorized by judicial process, conformabiy to 
what is preseribed by the title of husband and wife. 

But she needs neither the consent of her husband nor any judicial authorization, to dispose by 
donation mortis causa. 

Art. 10, Those who have lived together in open concubinage, are respectively incapable to 
make to each other any universal donation, or on an universal title, whether between inter vivos 
or mortis causa. ° 

Art. 11. In order to be capable of receiving by donation inter vivos, it suffices to be conceived 
at the time of donation. 

In order to be capable of receiving by last will, it suffices to be conceived at the time of the de- 
cease. 

' But the donation or the last will can have effect only in case the child should be born capable of 
iving. 

Art. 12. Natural children or acknowledged bastards cannot receive from their natural parents, 
by donation inter vives or mortis causa, beyond what is strictly necessary to procure them suste- 
nance, Or an Occupation or profession which may maintain them, whenever the father or the mo- 
ther who has thus disposed in their favour, leaves legitimate children or descendants. 

Those donations shall be reducible in case of excess, according to the rules laid down at the title 
of father and child. 

Art. 13. When the natural mother has not left any legitimate children or descendants, natu- 
ral children may acquire from her by donation inter vivos or mortis causa, to the whole amount 
of her succession. 

But if she has left them only a part, and has disposed of the rest in favour of other persons, her 
natural ehildren have no action against her or her heirs, but for a supply of the sustenance that is 
secured to them by law, in case what she has left them be not sufficient for that sustenance. 

Art. 14. When the natural father has not left legitimate children or descendants, the natural 
child or children acknowledged by him, may receive from him by donation inter vivos or mortis 
causa, to the amount of the following proportions, to wit : 

Of the third part of his property, if he leaves legitimate ascendants: of the half, if he leaves 
legitimate brothers and sisters; and of three-fourths, if he leaves collaterals below brothers and 
Sisters, Provided always that in all these cases, if he has not left them a sufficient portion for the 
sustenance that is secured to them by law, they have an action of supplement similar to that which 
lies against the natural mother in the preceding article. 

Art. 15. Natural fathers and mothers can, in no case, dispose of property in favour of their 
adulterine or incestuous children, even acknowledged, unless to the mere amount to what is ne- 
cessary to their sustenance, or to procure them an occupation or profession by which to support 
themselves. 

, Art. 16. Doctors of physic or surgeons who have professionally attended a person during the 
sickness of which he or she dies, cannot receive any benefit from donations iuter vivos or morte 
eausa made in their favour by the sick person during that sickness.—To this however there are 
the following exceptions: 

Ist. Remunerative dispositions made on a particular account, regard being had to the means of 
the disposer and to the services rendered ; 
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2d. Universal dispositions in case of consanguinity ; 

The same rules are observed with regard to the minister of religious worship. 

Art. 17. Every disposition in favour of a person incapable of receiving, shall be null, whether 
it be disguised under the form of an onerous contract or be made under the name of persons in- 
terposed. 

Tie father and mother, the children and descendants, and the husband or wife of the incapable 
person, shall be reputed persons interposed. 

Art. 18. Proof is not admitted of the dispositions having been made through hatred, anger, 
suggestion, or captation. 


Ill. Of the pisrosaB_e portion and the legitime. 


Art. 19. Donations either between inter vivos or mortis causa, cannot exceed the fifth part of 
the property of the disposer, if he leaves at bis decease, one or more legitimate children or de- 
scendauts born or to be born. 

Art. 20. Donations either inter vivos or mortis causa, cannot exceed one third part of the 
property, if the disposer having no children, leave one or several legitimate ascendants in the di- 
rect line. 

Art. 21. Where there are no legitimate ascendants or descendants, donations inter vives or 
montis cuusa, may be made to the whole amount of the property of the disposer. 

Art. 22. That portion of the property of which the law forbids the disposal to the prejudice 
of the descendants or ascendants, is called the /egitime. 

That portion is tour fifths of the property in favour of the legitimate children or descendants 
coming to the succession of their ascendants; and of two thirds of the property in favour of legi- 
timate ascendants coming to the succession of their descendants. 

In these two cases the legitimate descendants and ascendants are called forced heirs, because it 
dovs not depend upon the disposer to deprive them of the portion reserved to them by law, in the 
succession, without a just cause for disinheriting them. 

Art 23. If the disposition made by donation inter vivos or mortis causa, be of an usufruet, or 
of an annuity, the value of which exceeds the portion disposabie, the heirs in favour of whom the 
law makes a reservation, have the option either to execute the disposition, or to relinquish their 
right of ownership to the disposable portion. 

Art. 24. The value in full ownership of property alienated either on the charge of an annuity 
or the capital being sunk, or with reservation of an usufruct to one of those who succeed to the 
inheritance in the direct descending line, shall be imputed on the disposable portion, and the sur- 
plus it any there be, shall be brought in the succession, but this imputation, and this collation cannot 
be demanded by any of the others succeeding to the inheritance in the direct descending line, who 
have cousented to those alienations. 

Art. 25. The disposable quantum may be given in whole orin part, by an act inter vivosor 
mortis causa, to one or more of the disposer’s children, or successible descendants, to the pre- 

judice of his other children or successible descendants, without its being liable to be brought in the 
succession by the donee or legatee, provided the disposition be made expressly under the title of 
advantage or extra part. 

The declaration setting forth that the donation or legacy is under the title of advantage or extra 
part, may be made either by the act containing the disposition, or posteriorly by an instrument 
executed before a notary publick in presence of two witnesses. 


IV. Of the nEvuction of dispositions inter vivos or mortis causa. 


Art. 26. Any disposition, whether inter vivos or mortis causa, excceding the guantum of which 
4 person may legally dispose, to the prejudice of the forced heirs, is not null, but only reducible 
to that quantum. 

Art. 27. A donation inter vivos exceeding the guantum disposable retains allits effect during 
the life of the donor. 

Art. 28. On the death of the donor or testator, the reduction of the donation whether inter 
vives or mortis causa, can be sued for only by those in whose favour the law reserves the legiti- 
mate or legal portion, or by their heirs or assigns: neither the donees, legatees nor creditors of 
the deceased can require that reduction nor avail themselves of it. 

Art 29. to determine the reduction of which the donations either inter vivos or mortis 
causa may be suseeptible, an agregate is formed of all the property belonging to the donor or tes- 
tator atthe time of his decease ; to that is fictitiously added the property disposed of by donation, 
znter vives in the state in which it was at the period of the donation, and its value at the time of 
the donor’s decease. On that property is calculated, after the deduction of the debts, whatis the 
quantum he might have disposed of, regard being had to the quantity of the heirs he has left 
whether ascendants or decendants. 

Art. 30. Donation inter vives can never be reduced until the value of all the property com- 
prised in donations on account of death, be exhausted ; and when there is oceasion for that reduc- 
tion, it shall be made by beginning with the last donation, and thus successively ascending from 
the last to the oldest. 

Art. 31. If the donation inter wivos liable to be reduced, was made to one of those who suc- 
ceed to any part of the estate, the latter is authorized to retain of the property given, the value of 
the portion that would belong to him as heir, in the property not disposable, if it be of the same 
nheture, 

Art. 52. When the value of donations inter vives exceeds or equals the quantum disposable, 
all dispositions mortis causa are without effect. 
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Art. 33. When the dispositions mortis causa exceeds either the disposable guantum, or the 
poruon of that guanium, that remains after the deduction of the value of the donations inter vivos, 
the reduction shail be made at one mare in the livre (five per cent.) without any distinction 
between universal disposiuons and parucular ones. 

Art. 34. Nevertheless in case the testator has expressly declared that he intended that any 
particular legacy should be paid preterabiy to the others, that preterence shall take place and 
the legacy that is the object of it, shall uot be reduced, if the value of the others aoes not tall 
short of the legal reservauon. 

Art. 35 The donee restores the proceeds of what exceeds the disposable portion, only from 
the day of the donor’s decease, if the demand of the reduction was made within the year; other- 
wise from the day of the demand. 

Art. 36. limmovable property tat is brought in the succession, through the effeet of reduction, 
is brought in it without any charge of debts or mortgages created by the donee. 

Art. 37. The action of reduction or reclaim may be brought by the heirs against third per- 
sous holding saul sm-novable property which has been alienated by the donee, in the same man- 
ner and order that it may be brought against the donee himself, but alter the execution of the 
property of said donee. 

Art. 58. Lfthe donee has successively sold several objects of real estate liable to an action of re- 
claim, that acyon must be brought against third persons holding the property, according to the 
order of their purchases, beginning from the first, and ascending in succession trom the last to 
the oldest. 


V. Dispositions REPROBATED in donations inter vivos or mortis causa. 


Art. 39. Inall dispositions inter vivos and mortis causa the impossible conditions, those which 
are contrary to the laws, or to morals, are reputed not written. 

Art. 40. Substitutions and fidei commissa are and remain prohibited.. 

Every disposition by which the donee, the heir or legatee, is charged to preserve for or to 
return « thing to a third person, is null, even with regard to the donee, the heir instituted or the 
legatee. 

By means of what is contained in this article, there will be no longer occasion for the tredillian- 
ick portion in use by the civillaw, that is for the portion of the property of the testator which the 
instituted heir had a right to retain when he was charged with a fidet commissa or fiduciary be- 

uest. 

. Art. 41. The disposition by which a stranger is called to take the gift, the inheritance, or the 
legacy in easethe donee, the heir, or the legatee does not take it, shali not be considered a substi- 
tution, and shall be valid. 

Art. 42. The same shall be observed as tothe dispositon inter vives or mortis causa, by which 
the usufruct is given to one and the naked property to the other. 


VI. Of the innevocaBILity of donations inter vivos. 


Art43. A donation inter vivos can comprehend only the present property of the donor. If it 
comprehends property to come, it shall be null with regard to that. 

Art. 44. Every donation inter vivos made on conditions, the execution of which depends on 
the sole will of the donor, is null. 

Art. 45. [tis also null, if it was made on condition of paying other debts and charges than 
those that existed at the time of the donation, or were expressed, either in the act of donation, or 
in the act that wasto be annexed to it. 

Art. 46. In case the donor has reserved to himself the liberty of disposing of any object com- 
prised in the donation, or of astated sum on the property given, if he dies without having disposed 
of it, the said object, or the said sum shall belong to the heirs of the donor, any clause or stipu- 
lation to the contrary notwithstanding. 

_ Art. 47. The four preceeding articles are not applicable to donations of which mention is made 
in the chapters the 8th and 9:h of the present title. 

Art. 48. No donation inter vives of moveable property or slaves, shall be valid for any other 
effects than those of which an estimate signed by the donor or donee or by those who accept for 
him, is annexed to the record of the donation. 

Art. 49. When the donation of moveable property or slaves, has been made with the: re- 
servation of the usufrnet, the donee is bound at the expiration of the usufruct to take the given 
effects that may be in kind, in the state they are in; and he has an action against the donor or 
his heirs on account cf the objects not existing, to the amount of the value that was given to them 
in the estimate. 

Art. 50. The donor is permitted to reserve for his own advantage, or to dispose of for the ad- 
vantage of any other person, the enjoyment or usufruct of the immovable property given. | 

Art. 51. ‘The donor may stipulate the right of return of the objects given, either in case of his 
surviving the donee alone, or in case of his surviving the donee and his descendants, 

That right can be stipulated only for the advantage of the donor alone. 

Art. 52. The effect of the right of return is that it cancels all alienations of the property given 
that may have been made by the donee or his descendants, and makes the said property return to 
the donor free and clear of all incumbrances and mortgages, saving however the mortgage of the 
dowry and matrimonial agreements, if the other property of the husband being the donee, be 
not sufficient, and only in case that the donation was made to him by the said marriage contract 


from whence arise these rights and mortgages. 
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VII. Of the ron of donations inter vivos. 


Art. 55. Allaets containing donations zaier vivos, must be passed before a notary public and 
two witnesses, in the usual form of contracts, otherwise they are null and void. 

Art. 54. A donation infer vives shall be binding on the donor, and shall produce effect only 
from the day of its being accepted in precise terms. , 

The acceptance may be made during the lifetime of the donor, by a posterior and authentick 
act, but in that case the donation shall have effect with regard to the donor, only from the day of 
his being notified of the act establishing that acceptance. 

Art. 55. Ifthe donee be of full age, the acceptance may be made by him or in his name, by 
his attorney in fact, having special power to accept the said donation made, or a general power to 
accept the donations that have been or may be made. 

Art. 56. A married woman cannot accept a donation, without the consent of her hushand, 
or in case of the husband’s refusal, without being authorised by the judge, conformably to what is 
prescribed by the title of husband and wife. 

Art. 57. A donation made to a minor under the age of puberty, must be accepted by his 
tutor. 

A minor arrived at the age of puberty but not emancipated must accept it under the authoriza- 
tion or with the concurrence of his curator. 

Nevertheless the parents of a minor whether he be arrived at the age of puberty or not, wheth- 
er he be or be not emancipated, and the other legitimate asceudants even in the lifetime of the 
parents, though they be neither tutors nor curators to the minor, may accept for him. 

Art. 58. Ifa donee being of full age be under interdiction, the acceptance is made for him by 
his curator. 

Art. 59. A person deaf and dumb knowing how to write, may accept for himself or by an at- 
torney in fact. 

If he cannot write, the acceptance shall be made by a curator appointed by the judge for that 
purpose. 

Art. 60. Donations made for the benefit of hospitals, of the poor of acommunity, or of establish- 
ments of publick utility, shall be accepted by administrators of said communities or establishments. 

Art. 61. A donation duly accepted shall be perfect from the sole consent of the parties, the 
property of the objects given shall be transferred to the donee without the necessity of any other 
transfer. 

Art. 62. When there is a donation of property susceptible of mortgage, a transcript of the 
act containing the donation and the acceptance, also the notification made by a separate act, must 
be made within the time directed for the transcript of mortgages, in a separate folio book kept 
for that purpose by the register of the mortgages of the territory, which fo/io book shall be opened 
to the inspection of all parties requiring it. 

Art. 63. This transeription shall be made at the instance of the husband, when the property 
has been given to his wife; and if the husband does not comply with this formality, the wife may 
cause it to be complied with without requiring authorization for that purpose. 

When the donation is made to minors, to persons under interdiction or to public establishments, 
the transcription shall be made at the instance of the tutors, curators or administrators. 

Art. 64. The want of transcription may be pleaded by all persons concerned, except however 
those who were charged to cause the transcription to be made, or their assigns, and the donor. 

Art. 65. Minors, persons under interdiction or married women, shall not be entitled to resti- 
tution against the want of the acceptance or transcription of donations; but they have their re- 
course against their tutors, curators or husbands, if it is the case, and without the restitution’s be- 
ing allowed, even in case of the insolvency of said tutors, curators or husbands. 


VII. Excerrions to the rule of the irrevocadility of donations inter vivos. 


Art. 66. A donation inter vivos cannot be revoked unless on account of ingratitude ; on ac- 
count of the non execution of the conditions on which it was made ; and on account of the subse- 
quent birth of children. 

Art. 67. Revocation on account of ingratitude can take place only in the three following eases. 

Ist, If the donee has attempted to take the life of the donor ; 

2d, It he has been guilty towards him of cruel treatments, crimes or grievous injuries; 

3d, If he has refused him food when in distress. 

Art. 68. An action of revocation for cause of ingratitade, must be brought within one year from 
the day of the act of ingratitude imputed by the donor to the donee, or from the day that that act 
was made known to the donor. 

This revocation cannot be sued for by the donor against the heirs of the donee, nor by the heirs 
of the donor against the donee; unless that in the latter case the suit was brought by the donor, 
or he died within the year in which the act of ingratitude was committed. 

Art. 69. Revocation for cause of ingratitude affects neither the alienations made by the donee, 
nor the mortgages, nor the real encumbrances he may have laid on the object of donation, p'0 
vided the said transaction were anterior to the bringing of the suit of revocation. 

Art. 70. In case of revocation for cause of ingratitude, the donee shall be obliged to restore 
the value of the object given, regard being had to the time of bringing the action, and the proceeds 
from the day that it is brought. 

Art. 71. Denations in favour of marriage are not revocable for cause of ingratitude when there 
are children of that marriage. 
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When there are not, the revocation takes place with regard to the donee, but without impairing 
the rights resulting from the marriage in favour of the other spouse. 

Art. 72. An action of revocation or nullity on account of the non execution of the condition 
imposed on the donee, is subject ouly to usual prescription, it lies only from the day that the donee 
ceased to fuifil his obligations. 

Art. 73. Iu ease of revocation or nullity for cause of non execution of the conditions, the pro- 
perty shall return to the donor free from all incumbrances or mortgages laid on them by the do- 
nee; and the donor shall have against any other persons possessing the immovable property 
given, all the rights that he would have against the donee himself. 

Art. 74. All donations inter vivos made by persons having neither children, nor descendants 
actually living at the time of the donation, of whatever value those donations may be, and on what- 
ever account they may have been made should they even be mutual or remunerative, not ex- 
cepting such as were made in favour of marriage by any but the ascendants to the spouses, or by 
the spouses the one to the other, shall continue revoked of right by the birth of children to 
the donor, even of a posthumous child, or by the legitimation of a natural child by a subsequent 
marriage, if the child be born since the donation. 

Art. 75. ‘That revocation takes place even though the child of the donor were conceived at the 
time of the donation. 

Art. 76. ‘The donation shall be equally revoked even should the donee have entered into the 
possession of the things given, and have been suffered by the donor to remain in possession after 
the birth of children, without however the donee’s being liable to restore the proceeds by him re- 
ecived of whatever nature they be, unless from the day that the birth of the child, or his legitima- 
tion by subsequent marriage was notified to him, from which day he is liable, even though the 
claim of recovering possession of the property given, be made posteriorly to that notification. 

Art. 77. The property comprised in a donation revoked of full right, shali return to the patri- 
mony of the donor, tree from all charges and mortgages brought on it by the donee, without its 
being liable to be appropriated, even as subsidiary to the restitution of the dowry or other goods 
of the donee’s wife and other matrimonial agreements; and this shall take place even though the 
donation were made in favour of the marriage of the donee, and inserted in the contract, and 
though the donor bound himself as security by the donation to the execution of the contract. 

Art. 78. Donations thus revoked cannot be revived nor become again effectual either by the 
death of the donov’s child, or by any confirmative act; and if the donor desires to give the same 
property to the same donee, either before or after the death of the child by whose birth the dona- 
tion has been revoked, he can doit only by a new disposition. 

Art. 79. Every clause or agreement by which the donor may have renounced the revocation 
of the donation on account of the birth of a child, shall be held null and of no effect. 

Art. 80. The donee, his heirs or assigns cannot plead prescription in support of the donation 
revoked by the birih of a child, until after a possession of thirty years not to commence before the 
day of the birth of the last of the donor’s children, be the children even posthumous; and this 
prescription is liable to all legal interruptions. 


V. Of dispositions mortis causa, or by Testament and Codicil. 
I. General dispositions. 


Art. 81. No disposition causa mortis shall henceforth be made otherwise than by last will or 
testament, or by codicil: all other form is abrogated. 

Art. 82. A testament is the act of last will clothed with certain solermnities, by which the tes- 
tator disposes of his property either universally, or by universal title, or by particular title. 

Art. 83. The codicil is an act less solemn than the testament, by which the testator can dispose 
only on a particular title and only of moveable effects. 

Art. 84. The form of testaments and codicils is the same; it differs only as to the number of 
witnesses that must be present at each of those acts respectively. 

Art. 85. In general they who have the power to make wills, may make either a testament or 
a codicil, or even both together. 

Art. 86. When there is no testament, the heir of the blood, or the legitimate heir is obliged to 
—— the dispositions contained in the codicils in like manner as though he had been instituted 
ei. 

Art. 87. A testement or codicil cannot be made by the same act, by two or more persons, 
either for the benefit of a third person, or under the title of a reciprocal or mutual disposition. 

Art. 88. The custom of willing either by testament or by codicil, by the intervention of a 
commissary or attorney in fact, is abolished. 

Thus the institution of heir, and all other testamentary dispositions committed to the choice of a 
third person, are null, even should that choice have been limited toa certain number of persons 
designated by the testator. 


II. Of the ronm of Testaments or Codicils. 
See Tit: “ Wills” ante 682. Answer No. 61. 


Ill. Persons incapaBve of being witnesses. 


ist, Women of what age soever ; 
2d, Male children who have not attained the age of sixteen years complete; 
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3d, Persons either insane, deaf, dumb or blind ; 

4th, Persons wuom the law deems infamous ; 

5th, Siaves. 

Art. 106. Neither can testaments be witnessed by those who are instituted heirs, or named 
legurees either universal or on a universal ttle. 

Art. 107. By the residence of the witnesses in the place where the testament is executed, js 
understood their residence in the parish where that testament is made ; that residence is necessary 
Only when it is expressly required by law. 

Art. 108. ‘The tormalities to which testaments and codicils are subject by the provisions of the 
present section, must be observed, otherwise the testaments and codicils are nuli and void. 


IV. Foreign Testaments. 


Art. 109. Provided always that the testaments and codicils made in foreign countries or in the 
states and other territories of the union, shail take effect in this territory, if they be clothed with 
all the formalities preseribed for the validity of wills and codicis in the place where they bave been 
respectively made. 


V. Of Testamentary dispositions. 


Art. 110. Testamentary dispositions are generally made in form of institution of heir, or in 
form of legaev. 

Art. itl. The institution of heir is a disposition by which the testator names one or more per- 
sons to suceeed him, either in the whole of his estate or only in a certain quantum of the estate, or 
in some particular thing. 

Art. 112. A legacy is a direet disposition which the testator makes for the benefit of one or 
more persons, either of the whale or a portion of his estate, or of some particular thing. 

Art. 113. Testamentary dispositions, whether they be made in torm of institution of heir, or 
in torm of legaey, are either universal or on a universal title, or on a particular title. 

Art. 114. Pestamentary dispositions universal are those by which the testator gives to one or 
more persons the whole of the property he leaves at bis death, or ot which the law permits him 
to dispose. 

Art. 115. Testamentary dispositions on a universal title, are those by which the testator gives 
to one or more persons a quantum of the property of which the law permits him to dispose, as 
the half, the third part, the twentieth part; or the whole of a certain kind of property, as all his 
real estate, all his moveable property ; or a quantum of the whole, as the third part of his real es- 
tate or three fourths of his moveable property. 

Art. 116. Testamentary dispositions on a particular title, are those by which the testator gives 
to one or several persons certain substances, as such a house, such a horse, his library, his ward- 
robe ; or indeterminate things, as a horse, a silver bason weighing so much; or a certain sum of 
money, as a sum of ten thousand dollars; or a certain quantity, as ten puncheons of rum ora hun- 
dred barrels of flour. 

Art. 117. By testament may be made all kinds of dispositions, whether universal or on a uni- 
versal title, or on a particular tide. 

Bat by codicil may be made ouly dispositions on a particular title and for things purely moveable, 
otherwise they are nall and void. 

Art. 118. Testamentary dispositions may be made either purely or simply or conditionally. 

Art. 119. Although testamentary dispositions whether universal or on a universal title, or on a 
particular title, may be made indifferently, either by form of institution of heir, or by form of le- 
gacy, we will treat more particularly of universal dispositions under the title of institution of heirs, 
and of particular dispositions under the title of legacy. 


VI. Of the tnstitution of the hetr and of disinherison. 


Art. 120. <A testator who has foreed heirs, that is to say legitimate descendants or ascendants, 
is not, in order to the validity ot his testament obliged to institute them heirs; they will neverthe- 
less have a right to the legitimate part reserved to them by law; but if the testator desires to de- 
prive them of that legitimate part, he caa do it only by disinheriting them by testament, in the 
manner and form hereafter prescribed. 

Art. 121. If the testator has instituted his foreed heirs by his will, or has there bequeathed 
them legacies and other advantages of less value than the legitimate part reserved to them by law, 
those heirs have an action for their supplement of their legitimate part, the effeet of which is to 
cause the reduction of the other dispositions made by the testator to the prejudice of the legitimate 
part in the manner prescribed in section second of chapter third of this title. 

Art. 122. Whether the forced heirs have or have not been instituted by the testator, they are 
by his death, of full right, seized of ali the property of the suecession, and the heir instituted uni- 
versally, is bound to demand of them the delivery of the property contained in the testament, 
saving the reduction in case of their exceeding the disposable portion. 

Art. 123. Nevertheless in the same eases, the heir instituted universally shall have the enjoy- 
ment of the property comprised in the testament, from the day of the decease, if the demand of 
delivery was made within a year from that day, otherwise that enjoyment shall commence ovly 


from the day on which an action is brought, or from the day on whieh the delivery is voluntarily 
consented to. 
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Art. 124. When on the death of a testator there are no forced heirs, the heir instituted uni- 
versally shall be of full right, seized by the death of the testator, without being obliged to demand 
the delivery. 

And in that case the heir instituted universally shall be subject to the same rules as the legal 
heir, as to the acceptance or rejection of the succession, to the benefit of an inventory, to the par- 
tition and collation of goods and payment of the debts, conformably to what is prescribed in the 
title of successions. 

Art. 125. An heir universally instituted being in concurrence with forced heirs, shall be liable 
for the debts and charges of the succession of the testator personally for his part and portion, and 
by mortgage for the whole, he shall be bound to pay off all the legacies, except in the case of re- 
duction, as explained in articles 33 and 34 of the present title. 

Art. 126. Foreed heirs may be deprived of their legitime or legal portion, and of the seisin 
granted them by law, by the effect of disinherison by the testator, for just cause and in the man- 
ner hereafter preseribed. 

Art. 127. A disinherison to be valid, must be made by testament; were it only by codicil it 
would be null and void. 

Art. 128. The disinherison must be made by name and expressly, and for a just cause, other- 
wise it is null, 

Art. 129. There are no just causes of disinherison but those expressly recognized by law in 
the following articles. 

Art. 150. The just causes for which parents may disinherit their children, are twelve in num- 
ber, to wit: 

ist. If the child has raised his or her hand to strike the parent, or if he or she has really strack 
the parent; but a mere threat is not sufficient. 

Qdiy Hf the child has been guilty towards a parent, of cruelty, a crime or grievous injury. 

Sdly. If the child has attempted to take the life of either parent. 

4thly. If the child has accused a parent of any capital crime, except however that of high 
treason. ¢ 

5. It the child has refused sustenance to 2 parent, having the means to afford it. 

6. If the child has neglected to take care of a parent become insane. 

7. lt the child refused to ransom them when detained in captivity. 

8. If the child used any aet of violence or coercion to hinder a parent from making a will. 

9. If the son has had an incestuous commerce with his father’s wife. 

10. If the child has refused to go bail for a parent, having the means, totake him out of prison. 

11. If the son or daughter being a minor marries without the consent of their parents. 

12. If the daughter being a minor whom her parents have proposed to marry with a portion ac- 
cording to their means, has rejected their proposal in order to lead a debauched life: but if the 
father or mother has neglected to marry a daughter until the age of majority, she cannot be dis- 
inherited though after that age she leads not a regular life or fall into a fault contrary to her honor. 

Art. 131. The aseendants may disinherit their legitimate descendants, coming to their suc- 
cession, for the ten former causes expressed in the preceding article, when the acts of ingratitude 
there mentioned have been committed towards them, instead of towards the parents; but they 
cannot disinherit their descendants for the two latter causes. ‘ 

Art. 132. Legitimate children dying without issue and leaving a parent or other ascendants, in 
the direet line, cannot disinherit them unless for the eight following causes, to wit : 

ist. {f the parent has accused the child of a capital erime, except however the erime of high 
treason. 

2d, If the parent has attempted to take the child’s life ; 

3d, If the parent has by any violence or force hindered the child from making a will ; 

4th, If the parent has refused sustenance to the child in necessity, having the means of afford- 
ing it. 

Sth, If the parent has neglected to take care of the child while in a state of insanity ; 

Oth, If the parent has negleeted to ransom the child when in captivity ; 

7th, If the father or mother or other ascendants have attempted the life the one of the other, 
in which ease the child or descendant making a will, may disinherit the one who has attempted the 
life of the other; 

8th, If the father or other male ascendant has had an incestuous commerce with the wife of his 
son or descendant. 

Art. 135. The testator must express in the will for what reasons he disinherited his forced 
heirs or any of them, and the other heirs of the testator are moreover obliged to prove the facts 
on which the disinherison is founded, otherwise it is null. 

Art. 134. When ail the foreed heirs have been validly disinherited, the heir instituted univer- 
sally, 1s seized in full right, of the succession, without being bound to demand the delivery of it, in 
7 same manner as if there were no forced heirs, conformably to what is prescribed in article 124 
above, 

Art. 135. An heir who is instituted only on a universal title, shall be bound to demand delivery 
from the forced heirs not disinherited for just eanse ; and if there be no forced heirs, from the 
heir instituted universaliy ; and if there be no such heir, from the legitimate heirs and other per- 
Sons succeeding, called in the order established in the title of suecessions. 

: Art. 136. The heir instituted on an universal title, shall like the heir instituted universally, be 
liable to the debts and charges of the succession, personally for his part and portion, and by mort- 
gage for the whole. 

Art. 187. When the testator has disposed of only a quantum of the disposable portion, and 
that by a universal title, the heir thus instituted shall be bound to pay off the particular legacies by 
contribution with the legitimate heirs, and other persons succeeding to the testator. 
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Art. 158. In no case can the heir instituted on any title whatever, pretend to the falcidian por. 
tion, that is to say the fourth part which the civil law empowers the testamentary heir to retain of 
the succession, in case it be absorbed above three fourths by the legacies, that right being and re. 
maining abolished. 


VII. Of Legacies. 


Art. 139. Legacies universal and on a universal title are subject to the rules established in the 
preceding section relative to the institutions of heirs. 

This section contemplates only particular legacies or on a particular title and the rules peculiar 
to them. 

Art. 140. Every pure and simple institution or legacy, shall give to the heir instituted or the 
legatee, from the day of the testator’s death, a right to the thing bequeathed, which right may be 
transmitted to his heirs or assigns; and this takes place as well in testamentary dispositions univer. 
sal or on a universal title, as for those made on a particular title. 

Nevertheless the particular legatee can take possession of the thing bequeathed, or claim the 
proceeds or interest thereof, only from the day the demand of delivery formed according to the 
order established by article 155 above, or trom the day on which that delivery has been voluntarily 
granted to him. 

Art. 141. The interest of proceeds of the thing bequeathed shall accrue to the benefit of the 
legatee from the day of the decease, without his having brought suit for the same. 

ist, When the testator has expressly declared in his will to that effect; 

2d, When an annuity or pension has been bequeathed by way of maintenance. 

Art. 142. The costs of suing for delivery, shall be at the charge of the succession, unless the 
testator has directed otherwise, and provided also that those costs shall cause no deduction of the 
legitime reserved to the forced heirs. 

Art. 143. The heirs of the testator or the debtors of a legacy, shall be personally bound to 
discharge it, each in proportion to the part that falls to him in the succession. 

‘They shall be bound by mortgage for the whole, to the amount of the value of the immovable 
property of the succession, withheld by them. 

Art. 144. The legacy bequeathed shall be delivered with the necessary accessories, in the con- 
dition in which it was on the day of the donor’s decease. 

Art. 145. When a person who has bequeathed the property of an immovable possession has 
afterwards augmented it by his purchases, those purchases though they be even contiguous, shall 
not, without a new disposition, be considered as making part of the legacy. 

It shall be otherwise as to the establishments or new buildings raised on the ground beqeathed or 
an inclosure of which the testator has enlarged the area. 

Art. 146. If prior to the testament or codicil or subsequently the thing has been mortgaged for 
a debt of the succession, or even for the debt of a stranger, or if it be burdened with an usu- 
fruct, he who is to pay off the legacy, is not bound to discharge it, unless he be required to do it by 
an express disposition of the testator. 

Art. 147. When the testator has bequeathed a thing belonging to another person, the legacy 
shall be null, whether the testator knew or knew not that the thing did not belong to him. 

Art. 148. When the legacy is of a thing indeterminate, the heir shall not be obliged to give it 
of the best quality, nor can he offer it of the worst. 

Art. 149. A legacy made toa creditor shall not be deemed to be in compensation of the debt, 
nor a legacy made toa servant in compensation of his wages. 

Art. 150. The legatee on a particular title, shall not be liable to the debts ef the succession, ex- 
cept the reduction of the legacies as observed above, and except the action of mortgage of the 
ereditors. 

Art. 151. The legatees have a tacit mortgage on the property of the succession, as a security 
for the payment of their legacies, from the day of the testator’s decease ; but that mortgage can 
never prejudice the rights of the creditors of the deceased. 

Art. 152. The rules prescribed in-the present section are applicable to all kinds of testament- 
ary dispositions on a particular title, whether they be made in form of institution of heir or oth- 
erwise. 


VII. Of the opuntnG AND Proor of Wills and Testamentary Executors. 


Art. 153. No testaments or codicil can have effect in the territory, until it has been presented to 
the judge of the parish in which the testator died, if he died within the territory, or in which his 
principal estates lie, if he died out of the territory; the said judge shall order the execution of 
the said testament or codicil, after its being opened and proved, in the cases prescribed by law. 

Art. 154. The execution of a testament or codicil shall not be ordered until the decease of the 
testator has been sufficiently proved to the judge to whom the said testament or codicil is pre- 
sented. 

Art. 155. When the decease of the testator has been sufficiently proved to the judge to whom 
te testament or codicil is presented, he shall immediately proceed to open it, if it be sealed, and 
io the proof of it in presence of the notary and the witnesses wlio were present at the making ol 
it, and who are on the spot, or duly called. 

Art. 156. Nuncupative testaments and codicils received by publick acts, do not require to be 
proved, that their execution may be ordered, they are full proof of themselves, unless they be 
maintained to be forged. 

Art. 157. Nuneupative testaments and codicils under private signature, cannot be executed 
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until they have been proved by the declaration on oath or affirmation of at least three of the wit- 
nesses who were present when they were made, in case of a testament, and of at least two of ihe 
witnesses, in case of a codicil. ; 

The declaration of the witnesses required for said proof, must state in substance not only that 
they recognize the testament or codicil presented to them, as being the same that was written in 
their presence by the testator himself or by another person by his direction, or which the said 
testator had written or caused to be written out of their presence, but which he declared to them 
contained his last will, as the case may be; as also that they recognize their signatures, and that 
of the testator, at the foot of the said testament or codicil, if they have signed it, or the signature 
of him who signed for them respectively in case of their not having Signed for want of know- 
ing how. , - , a 

Art. 158. Mystick testaments or codicils cannot be executed until they have been in like man- 
ner proved by the declaration on oaih or affirmation of at least four of the witnesses who were 
present at the act of superscription, in case of a testament, and of at least three witnesses in case 
of a codicil. 

The declaration of the witnesses required for the proof of mystick testaments and codicils, must 
state in substance that they recognize the sealed packet presented to them, as being the same that 
the testator delivered to the notary in their presence, declaring to him that it contained his testa- 
ment or codicil, as the case may be; as also that they recognize their signatures and that of the 
notary at the foot of the act of superscription, if they have signed it, or the signature of him who 
signed for them respectively in case they have not signed the act of superscription, for want of 
knowing how. 

When the notary who has passed the act of superscription, is one of the witnesses appearing, 
his declaration on oath or affirmation, with that of two witnesses only in case of the proof of a tes- 
tament ; and with that of a single witness, if a codicil alone is to be proved. 

Art. 159. If any of the witnesses who were present at the making of the nuncupative testament 
or codicil under private signature, or at the act of superscription of the mystick testament or co- 
dicil, be dead or absent, so that it be not possible to procure the number of wiwesses prescribed 
by law for proving said testament or codicil, it will be sufficient to prove it by the declaration of 
the witnesses living being near the place. 

And if none of the persons who were present at the said acts are living near the place, but all 
are absent or deceased, it will be sufficient tor the proof of said testaments and codicils, if two 
credible persons make a declaration on oath or affirmation that they recognize the signatures of 
the different persons who have signed the will or the act of superseription. 

Art. 160. The olographick testament or codicil shall be opened, it it be sealed, and it must be 
acknowledged and proved by the declaration or affirmation of two credible persons, who must 
attest that they recognize the testament or codicil as being eutirely written, dated and signed in 
the testator’s hand writing, as having often seen him write and sign during his lifetime. 

Art. 161. When a nuncupative testament or codicil has been put under an envelope, or sealed 
merely through precaution, on the part of the testator without any act of superseription or xny 
indication of the names of the witnesses who have signed the testament or codicil, the judge shail 
open it in presence of the party requiring it, and of two witnesses called in for that purpose. 

Art. 162. When the judge has complied with all the formalities required for the opening and 
proving of the testaments and codicils, he shall order their execution, and he shall moreover pre- 
scribe that such of said testaments as have not been passed by publick act, be deposited, after his 
having inseribed on them his paraph me varietur at the top and bottom of each page. 

Art. 163. The execution of the dispositions contained in testaments and codicils, is usually con- 
fided to a testamentary executor named by the testator. 

Art. 164. ‘The testamentary executor may be appointed either by testament or codicil. 

Art. 165. The testator may name one or several testamentary executors. 

Art. 166. The testator may give his testamentary executor the seizin of the whole of his suc- 
cession, or only of a certain determinate portion, according as he has expressed himself, saving 
the restrictions contained in the following articles. 

But this seizin cannot continue beyond a year and a day from the decease of the testator, if he 
died in the territory, or from the day on which his death was first known, if he died out of the 
territory. 

If the testator has not granted the seizin to the testamentary executor, the latter cannot re- 
quire it. 

Art. 167. The testatator may express his intention to grant the seizin of his estate to the tes- 
tamentary executor, either in express terms, by authorizing him to take possession judicially or 
evtra-judicially of the whole or a part of the estate of his succession after his deuth, or by mere- 
ly appointing him testamentary executor and detainer of his estate, the word detainer sufficiently 
announcing that the executor is to be seized of the property of the suecession. 

But if the executor testamentary be appointed merely and simply testamentary executor, with - 
out any other power, his functions are confined to see to the execution of the legacies contained in 
the will, and to cause to be made the inventory and other conservatory acts of the property of 
the suceession. : 

Art. 168. Even when the testamentary executor has been appointed detainer of the property, 
or expressly authorized by the testator to take possession of it, if there be any forced heirs, Chose 
heirs may prevent the seizin of the testamentary exeentor by offering him the necessary sums, 
or delivering to him sufficient effects for the payment of the legacies, or by securing their 
payment. , 

Art. 169. When of the testator’s heirs some are absent or not represented in this territory, 
the testamentary excentor, whether the seizin be granted to bim or not and whether those 

heirs be forced or voluntary, shall be authorized to take possession of the property of the succes- 
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sion, to cause it to be sold, and to remain in possession of the portion accruing to the absent hei» 
or heirs, deducting the debis and legacies, until those heirs shall have seat thei power ot attorney, 
or till the expiration of the year of the testamentary execution, 

Art. 170. He who eannot obligate himseli, cannot be a testamentary executor. 

Art. 171. A married woman cannot accept lestamentary executorship without the consent of 
her husband. 

if there is between them a separation of property, she may accept it with the consent of her 
husband, or ou his refusal, she may be authorized by the court, contormably to what is preseriived 
by the title of husbund und wife. ie 

Art. 172. A minor cannot be testamentary executor even with the authorization of his tutoy 
or curator. 

Art. 173. The testamentary executor shall cause the seals to be affixed, if there be any minor, 
interdicted ov absent heirs; he shall cause an inventory of the property of the succession to be 
made by the parish judge or by any notary duly authorized to that effect by said judge, and in 
presence of the presumptive heir or hin expressly called, unless the testator should have duly 
authorized said executor by his last will to make said tnventory without the interposition of jus. 
tice, in which case, the inventory may be made under private signature, provided it be afterwards 
approved by the parish judge and duly recorded in a publick office. 

The executor shail cause the moveables to be sold, if the assets do not suffice to discharge 
the legacies. 

He cannot sell the immovable property, when all the heirs are present in the territory, unless 
he is expressly authorized to that effect by the testator ; and the heirs ean even hinder the sale, 
if they be forced heirs and all present in the territory. 

The testamentary executor shall see that the will be executed, and in case of any dispute as 
to its execution, he may interfere to maintain its validity. 

At the expiration of the year of his executorship, he must render an account of his adminis. 
tration. 

Art. 174. When the testamentary executor has the seizin of the property of the succession and 
is direeted to sell it, he must proceed to the sale and to the payment of the debts of the succession 
in the manner preseribed to the creditors of abseut heirs and of vacant successions in the title of 
successions. 

As to whatever concerns the administration of the property of the succession which they hold, 
they must conform to the rules prescribed to tutors or curators of minors, except that they have 
not recourse to the meetings of families, and are not bound to pay imterest for the capitals in 
their hands. 

Art. 175. The testamentary executor is not bound to accept the executorship nor to give se- 
curity when he does accept it. 

Art. 176. The powers of the testamentary executor, do not go to his heirs. 

Art.177. Ifthere be many executors who have accepted, any one of them may act for them 
all, but they shall all be jointly and severally accountable for the property subject to the executor- 
ship, unless the testator has divided their functions, and each of them has confined himself to that 
which to him was allotted. 

Art. 178. The expenses incurred by the executor for affixing the seals, the inventory, the 
accounts and the other charges relative to his functions, shall be defrayed out of the succession. 

Art. 179. An executor who has had the seizin of all the estate of the succession, whether he 
were charged to sell it or not, shall be entitled for his trouble and care, to a commission of two 
and a half per cent. on the whole amount of the estimate of the inventory, making a deduction 
for what is not productive and for what is due by insolvent debtors. 

If the executor has not had a general seizin, his commission shall only be on the estimated 
value of the objects which he has had in his possession, and on the sums put into his hands for the 
purpose of paying off the legacies and other charges of the will. 

The commission shall be shared among the executors, if there be several, and if their functions 
were not divided by the testator. 

In this latter case, they shall be entitled to a commission on what has fallen to the administra- 
tion of each respectively. 

Art. 180. ‘Testamentary executors to whom the testator has bequeathed any legacies or other 
gift by his will, shall not be entitled to any commission, unless the testator has formally expres- 
sed the intention that they should have the legacies over and above their commission. 

Art. 181. In no case, shall the cormmission allowed to the testamentary executors affect the 
legitime reserved to the forced heirs of the testator, 


o 


IX. Of the revocation of Wills and Testaments &c. 


Art. 182. Testaments and codicils are revocable at the will of the testator, until his decease. 

The testator cannot renounce this right of revocation, nor obligate himself to exercise it only 
under certain words or expressions or restrictions, and if he does so obligate himself, any decla- 
ration to that effect shall be considered as not written. 

Art, 183. N-ither a testament nor a codicil can be revoked in whole or in part, unless by a 
declaration of a change of will made in one of the forms hereafter prescribed. 

Art. 184. In revoking a testamentary disposition, less solemnity is required than in making it. 

Thus a testament may be revoked by another testament or by a codicil, or by any other act 
received by a notary in presence of two witnesses expressing a declaration of a change of will. 

I) jike manner a codicil may be revoked by anew codicil, or by a testament, or by an act passed 
as above specified. 
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Art. 185. Posterior testaments and codicils which do not,in an express manner, revoke the — 


prior ones, annul in the latter only such of the dispositions there contained, as are incompatible 
with the new ones, or contrary to them, or entirely different. 

Art. 186. A revocation made ina posterior testament or codicil, has its entire effect, even 
though this new act remains withcut execution, either through the incapacity of the person institu- 
ted, or of the legatee, or through his refusal to accept it. 

Act 187. A donation inter vivos or a sale made by the testator of the whole or part of the 
thing bequeathed as a legacy, amounts to a revocation of the testamentary disposition, for all that 
has been so'd or given, even though the sale or donation be null, and the thing have returned into 
the possession of the testator whether by the effects of that nullity, or by any other means. 

Art 188. The testamentary disposition becomes without effect, if the person instituted or the 
legatee Coes not survive the testator. 

Art 189. Every testamentary disposition made on a condition depending on an uncertain event, 
so that in the intention of the testator, the disposition shall take place only in as much as the 
event shall or shall not happen, is without effect, if the instituted heir or the legatee dies betore 
the accomplishment of the condition. 

Art. 190. A condition which in the intention of the testator, does but suspend the execution of 
the disposition, does not hinder the instituted heir or the legatee from having a right acquired 
and transmissibie to his heirs. 

Art. 191. The legacy falls if the thing bequeathed has totally perished during the lifetime of 
the testator. 

It likewise falls if the thing has perished since his death, without the act or fault of the heir, al- 
though the latter may have delayed to deliver it, when it must equally have perished in the pos- 
session of the legatee. 

Art. 192. In ease of an alternative legacy of two things, if one of them perishes, the legacy 
subsists in that which remains. 

Art. 193. The testamentary disposition falls when the instituted heir or the legatee rejects it 
or finds himself incapable of receiving it. 

Art. 194 The right of accretion relative to testamentary dispositions, shall no longer subsist, 
except in the cases marked in the two following articles. 

Art. 195. Aceretion shall take place for the benefit of the legatees, in case of the legacy’s being 
made to several conjotntly. 

The legacy shail be reputed to be made conjointly when it is made by one and the same dis- 
position without the testator’s having assigned the part of each co-legatee in the thing be- 
queathed. 

Art. 196. It shall also be reputed to be made conjointly, when a thing not susceptible of being 
divided without deterioration, has been given by the same: act to several persons, even se- 
parately. 

Art. 197. Except in the eases prescribed in the two preceding articles, every portion of the 
sticcession remaining vacaut, whether because the testator has not formally disposed of it, on the 
title of institution or of legacy, or because the heir or legatee has not been able or has not been 
willing to accept it, shall devolve to the blood or the legitimate heirs. 

Art. 198. The same causes which, according to article 66 above, and the two first dispositions 
of article 67, of the present title, shall authorize an action of revocation of a donation between the 
living, shall be admitted to ground an action of revocation tor testamentary dispositions, observing 
only with respect to the forced heirs, that they cannot be bound to any charges ov conditions im- 
posed by the testator on their legitime or legal portion, or be sued for any act of ingratitude an- 
terior to the decease of the testator who had against them the punishment of disinherison, if he 
had thought proper to inflict it, and who, from his not having disinherited them, is deemed to have 
lorgiven their offence. 

Art. 199. If the action be founded on a grievous injury done to the memory of the testator, it 
must be brought within a year from the day of the offence. 


X. Of the INTERPRETATION of testamentary dispositions. 


Art. 200. If any obscurity be found in the meaning or the terms of the disposition, either as to 
the person to whom it is made, or as to the thing bequeathed, the judge must endeavour to disco- 
ver what was the intention of the donor. 

Art. 201. In case of doubt as to that intention, the interpretation is made in the sense most 
favourable to the heir, but the sense in whieh the disposition will have effect, is to be preferred to 
that in which it could have none. 


VI. Of partitions by parents among their descendants. 


_Art. 202. Fathers and mothers and other ascendants may make among their children or le- 
ftimate descendants, a distribution and partition of their property, either by designating the 
quantum of the parts and partitions which they assign to each of them, or in designating the pro- 
perty of such particular kind which shall compose their respective lots. 
hese ay Those partitions may be made by et inter vives (between the living) ox by tes« 

ent. 
Art. 204. Those made by an act inter vivos can have only present property for their object, 
and are subject to all the formalities and conditions of donations inter vivos. 
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Art. 205. Those made by testament must be made in the form prescribed for acts of that kind, 
and are subject to the same rules. 

Such partitions cannot be made by codicil. 

Art. 206. If the partition whether inter vives or by testament has not comprised all the pro- 
perty that che ascendant leaves on the day of his decease, the property not comprised in the pare 
tition is divided according to law. 

Art. 207. If the partition whether znter vivos or by testament, be not made amongst all the 
children living at the time of the decease, and the descendants of those pre-dceeased, the partition 
shail be uuall and void for the whole; the child or descendant who had no part in it, may require a 
new partition in legal form. 

Art. 208. The partition made by the ascendant, can be objected to only in the single case of 
one of the sharers alledging and offering to prove that there has been lesion of more than one fifth 
part to his prejudice. 

Art. 209. The elnld who objects to the partition made by the asecndant on the plea of /esion 
of more than one fifth to his prejudice, must advanee the expenses of having the property esti- 
mated, and must ultimately support them and the costs of suii, it his claim be not founded. 


VII. Of Donations made by marriage contract to the husband or wife 
and to the children to be born of the marriage. 


Art. 210. Every donation inter vivos though made by marriage contract, to the husband and 
wife or to either of them, is subject to the general rules prescribed for the donations made under 
that title. 

It cannot take effect for the benefit of children to be born. 

Art. 211. Fathers and mothers, the other ascendants, the collateral relations of either of the 
spouses, and even strangers, may give the whole or a part of the property they shail leave on the 
day of their decease, both for the benefit of said spouses and for that of the children to be born of 
their marriage, in case the donor survive the spouse douee. 

Such a donation though made for the benefit of the spouses or of one of them, is always in the 
aforesaid case of the survivorship of the donor, presumed io be made for the benefit of the chil- 
dren or descendants to proceed from that marriage. 

Art. 212. A donation in the form specified in the preceding article, is irrevocable only in this 
sense, that the donor cannot longer, on a gratuitous title, dispose of the objects comprised in the 
donation, unless for moderate sums by way of recompense or otherwise. 

The donor retains till death the full liberty of selling and mortgaging, unless he has formally 
barred himself of it in the whole or in part. 

Art. 213. A donation in favour of marriage may be made accumulatively of the property pre- 
sent and future, provided that to the act be annexed a statement of the debts and charges of the 
donor existing on the day of the donation; in which case the donee, on the decease of the donor 
may accept merely the present property, renouncing the surplus of the property of the donor. 

Art. 214. If the statement mentioned in the preceding article, has not been annexed to the 
act conveying a donation of property present and future, the donee shail be obliged to accept or 
reject that donation wholly ; and in ease of aceeptance, he shall elaim only the property existing 
on the day of the donor’s decease, and he shall be liable to the payment of all the charges and 
debts of the succession. 

Art. 215. Donations made by marriage contract, cannot be impeached or declared void on 
pretence of a want of acceptance. 

Art. 216. Every donation made in favour of marriage, falls, if the marriage does not take 

lace. 

Art. 217. Donations made to one of the spouses on the terms of artieles 211 and 213, fall, if 
the donor survives the donee and his or her posterity. 

Art. 218. All donations made to a married couple by their marriage contract, are at the time 
of the opening of the succession of the donor, reducible to the portion that the law permitted him 
to dispose of. 


VIII. Of Donations between married persons by marriage contract, 

or during the marriage. 

Art. 219. Married persons ean, by marriage contract, make to each other reciprocally, or the 
one to the other, what donations they think proper, under the modifications hereafter expressed. 

Art. 220. Every donation between the living, of present property, made between married per- 
sous, by marriage contract, shall not be deemed to be made on the condition of the survivorship of 
the donee, if that condition be not formally expressed, and it is subject to all the rules above pre- 
seribed for those kinds of donations. 

Art. 221. A donation of property in future or of property present and in future, made be- 
tween married persons, by marriage contract, whether simple or reciprocal, shall be subject to 
the rules established by the preceding chapter, with regard to similar donations made to them by 4 
third person ; except that it shall not be transmissive to the children, the issue of the marriage, 2 
ease of the death of the spouse donee before the spouse donor. 

_ Art. 222. One of the married couple may either by marriage contract, or during the mar- 
riage, in case of his or her leaving no children nor legitimate descendants, give to the other in full 
property, all that he or she might give to a stranger. 
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And in ease the spouse donor leaves children or legitimate descendants, he or she may give to 
the other spouse, either a tenth part in fall property or the usutract only, of one fifth of all his or 
her property. ; 

Act. 223. A minor emancipated can, by marriage contract, give to his or her spouse, either 
by simple or by reciprocal donation, whatever can be given by a spouse who has attained the age 
of majority. 

A minor not being emancipated can give only with the consent of those relations whose consent 
is requisite tor the validity of the marriage, and with that consent he or she can give all that the 
law permits a married person of full age to give to his or her consort. 

If the relation whose consent is necessary, be dead, the minor not emancipated, cannot give 
without the authorization of a court of justice. : 

Art. 224. Alldonations made between married persons, during marriage, though termed inter 
vivos, shall always be revocable. 

The revocation may be made by the wife, without her being authorized to that effect by her 
husband or by a court of justice 

Those donations shall not be revoked by the birth of children, provided they do not exceed the 
quantum of which married persons are permitted to dispose between themselves, to the prejudice 
of their children or legitimate descendants by article 222 above. 

Art. 225. Married persons cannot, during marriage, make to each other, by an act either in- 
ter vivos ov mortis cuusa, any mutual or reciprocal donation by one and the same act. 

Art 226. A man or woman who contracts a second or subsequent marriage, having children 
by a former one, ean give to his wife or she to her husband, only the least child’s portion, and that 
only asa usufruet; aud in no case shall the portion of which the donee is to have the usufruet, ex- 
ceed the fifth part of the donor’s estate. 

Art. 227. The donation mentioned in the preceding article, ean in no case, affeet any property, 
but the estate belonging to the manor woman who contracts a second marriage, and cannot com- 
prise any effects which came to him or her, from the deceased spouse, either by donation made 
befure or after the marriage or otherwise or by the succession of some of the children of the 
preceding marriage ; these effects being, according to law, reserved to the children of said mar- 
riage, in case their father or mother marries again. 

Art. 228. Husbands and wives cannot give to each other indirectly beyond what is permitted 
by the foregoing dispositions. 

All donations disguised or made to persons interposed, shall be null and void. 

Art. 229. All donations made by one ofthe spouses to the children or to any one of the chil- 
dren of the other spouse by a former marriage, and such as are made by the donor to relations to 
whom the other spouse is presumptive heir on the day of the donation, although the latter may not 
survive the relation who is the donee, shall be deemed made to persons interposed. 


IX. Of Damages resulting from the non execution of the obligation. 


Art. 46. Damages are due only when the debtor has delayed to fulfil his obligation, except 
however when the thing which the debtor had obliged himself to give or to do, could have been 

given or done only at a certain time, which he has suffered to elapse. 

Art. 47. The debtor is condemned if there be occasion, to the payment of damages, either on 
account of the non execution of the obligation, or on account of the delay of execution, whenever 
he fails to prove that the non execution is owing to some extraneous cause, not to be imputed to 
him, and that there is no want of of good faith on his part. 

Art 48. There is no room for any damages, when by irresistable force, or a fortuitous event, 
the debtor has been hindered from giving or doing what he was obliged to give or do, or has been 
compelled to do what he was bound not todo. 

Art. 49. The damages due to the ereditor are generally for the loss he has sustained and the 
protit he has been deprived of, under the following exceptions and modifications. 

Art. 50. The debtor is liable only to such damages as were foreseen, or might have been 
foreseen atthe time of contracting, when it is not owing to his fraud, that the obligation has not 
been executed. 

Art. 31. Even in case the non execution of the contract resulted from the fraud of the debtor, 
the damages for the loss sustained by the ereditor, and the profit of which he has been deprived, 
must not exceed what has been the immediate and direct consequence of the non execution of the 
contract. 

Art. 52. Whenthe contract specifies that he who fails to execute it, shall pay a certain sum by 
way of damages, the other party can recover neither a larger nora smaller sum. 

Art. 53. In obligations confined to the payment of a certain sum, the damages arising from 
delay in the exeeution, are never adjudged to exceed the interest fixed by law, except where par- 
licular rules of commerce and suretyship govern the case. 

Those damages are due without the creditor’s being required to prove any loss. 

hey are due only from the day they are demanded, except in cases where the law makes them 
acerue of right. 

_Avt. 54. Interest due on capitals may produce interest, either by a judiciary demand or by spe- 
eal agreement, provided that either in the demand or the agreement, the interest in question be 
due at least for an entire year. 

Art. 55. Nevertheless income fallen due, such as rent, hire, arrearges of perpetual rents or 
annuities, bear interest from the day they are demanded, or from the day of the agreement. 

The same rule applies to restitutions of fruits and to interest paid by athird person to the credi- 
tor in diseharge of the debtor. 
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X. Of the Surrender of Property. ( Cessio Bonorum._) 


Art. 166. 


The surrender of property is the relinquishment that a debtor makes of ail his pro- 


perty to his creditor, when he finds himself unable to pay his debts. 


Art. 167. 
Art. 168. 


The surrender of property is voluntary or forced. 
The voluntary surrender of property is that which is made at the desire of the 


creditor himself. 
And the forced surrender is that which is ordered at the instance of the debtor’s creditors, or 
of some oi them, in cases provided for by law. 


Art. 169, 
special laws, 
Art. 1706. 


Both those kinds of surrender, are subject to formalities which are prescribed by 


The voluntary surrender is a benefit which the law grants to the honest but unforto- 


nate debtor, by which he ts permitted to secure the liberty of his person by surrendering in a ju- 
dicial manner, all his property to his creditors, any stipulation to the contrary notwithstanding. 


Art. 171. 


The surrender does not give the property to the creditors, it only gives them the 


right of selling it tor their benefit, and receiving the income of it till sold. 


Art: 172. 


The creditors cannot refuse the surrender made according to the forms ordained by 


law, unless in case of fraud on the part of the debtor. 
_ It operates the discharge of the restraint of the debtor’s person and delivers him from actual 
Imprisonment. 

It also suspends all kinds of judicial process against the debtor. 

Moreover it exonerates the debtor.only to the amount of the value of the property surrender. 
ed; and in case that amount be insufficient for the discharge of his debts, he is still obliged to sur- 
render whatever property he may afierwards become possessed of, until full payment, unless he 
has been discharged by the majority of his creditors, in number and in amount, at the time of the 


surrender. 


Art. 189. 


XI. Of Compensation. 


When two persons are indebted to each other, there takes place between them a 


compensation that extinguishes both the debts, in the manner and cases hereafter expressed. 


Art. 190. 


Compensation takes place of course by the mere operation of law, even unknown 


to the debtors; the two debts are reciprocally extinguished as soon as they exist simultaneously to 
the amount of their respective sums. 


Art. 191. 


Compensation takes place only between two debts having equally for their object, a 


sum of money or a certain quantity of consumable things of one and the same kind, and which 
are equally liquidated and demandable. 


Art. 192. 


The days of grace are no obstacle to the compensation. 


Art. 195. Compensation takes place whatever be the causes of either of the debts, except in 


case: 


Ast. Of a demand of a restitution of a thing of which the owner has been unjustly deprived ; 
2d, Of a demand of restitution of a deposit and of a loan for use ; 
3d, Of a debt which bas for its cause, aliments declared not liable to seizure. 


Art. 194. 
debtor. 


The surety may oppose the compensation of what the creditor owes to the principal 


But the principal debtor cannot oppose the compensation of what the creditor owes to the 


surety. 


Neither can the debtor in solido oppose the compensation of what the creditor owes to his co- 


debtor. 
Art. 195. 


The debtor who has accepted purely and simply the transfer which a creditor has 


made of his rights to a third person, can no longer oppose to the latter the compensation which 
before the acceptance, he might have opposed to the former. 

As to the transfer which has not been accepted by the debtor, but which has been notified to 
him, it hinders only the compensation of credits posterior to that notification. 


Art. 196. 


When the two debts are not payable both at one and the same place, the compensa- 


tion of them cannot be opposed, withont allowing for the expence of the remittance. 


Art. 197. 


When there are several compensable debts due by the same person, the same rules 


are observed for the compensation, as are established for imputation in article the 156th of this 


title. 
Art. 198. 


Compensation cannot take place to the prejudice of the rights acquired by a third 


person; therefore he who being a debtor, is become a creditor since the attachment made by 
third person in his hands, cannot in prejudice to the person seizing, oppose compensation. 


Art. 199. 


He who has paid a debt which was of right extinguished by compensation, can no 


longer in exercising the credit which he has not offered in compensation, avail himself to the 
prejudice of a third person of the privileges and mortgages that were attached to it, unless he hada 
| ind | privileg gag , 

just cause to be ignorant of the eredit which was to compensate his debt. 


Art. 215. 


On the other hand, he w ho contends that he is exonerated, must prove the payment or the fact 
which has produced the extinction of his obligation. 


XU. Of the Proof of Obligations and of Payment. 


I. General Rule &e. 


He whio elaims the execution of an obligation must prove it. 
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Art. 216. The rule which concerns the literal proof, the testimonial proof, presumption, the 
confession of the party, and the oath, are explained in the following sections, 


IL. Of the Avrusrntic Title. 


Art. 217. The authentic act is that which has been received by public officers having power 
to record public acts in the place where the act has been drawn up, and with the requisite so- 
lemnities. , . : : 

Art. 218. Ax act which is not authentic, through the incompetence or the incapacity of the 
officer, or through a detect of form, avails as a private writing, if it be signed by the parties. 

Art. 219. ‘The authentic act is full proof of the agreement contained in it, against the contract- 
ing parties and their heirs or assigns, unless it be declared and proved a forgery. 

Art. 220. An act whether authentic or under private signature is proof between the parties, 
even of what is there expressed only in enunciative terms, provided the enunciation have a direct 
reference to the disposition. 

Enunciations foreign from the dispositions, can serve only as a commencement of proof. 

Art. 221. Counter letters can have effect only between the contracting parties: they have no 
effect against others. 


Ill. Of acts under PRIVATE signature. 


Art. 222. Allaets may be executed under private signature, except, such as possitive laws 
have ordained to be passed in presence of a notary. 

Art. 223. It is not necessary that those acts be written by the contracting parties, provided 
they be signed by them. 

Art. 224. An act under private signature, acknowledged by the party against whom it is ad- 
duced, or legally held ta be acknowledged, has, between those who have subscribed it, and their 
heirs and assigns, the same credit as an authentick act. 

Art. 225. The person against whom an act under private signature is produced, is obliged for- 
mally to avow or disavow his signature. 

Their heirs or assigns may simply declare that they know not the hand writing or the signa- 
ture of the person they represent. 

Art. 226. In case the party disavows his signature, and in case the heirs or assigns declare 
that they do not know the signature of the person whom they represent, proof of it may be given 
under oath or affirmation, by at least one credible witness, declaring positively that he knows 
the signature as having seen the obligation signed by the person from whom or from whose heirs 
the payment or execution of it is demanded, and if there be no such deposition, the signature of 
the person must be ascertained by two persons having skill to judge of hand writing, appointed 
by the judge before whom the cause is pending, which two persons shall report on oath whether 
the signature appear to them to be that of the person whose it is alleged to be, on their having 
compared it with papers acknowledged to have been signed by him. 

Art. 227. Acts under private signature containing synallagmatic agreements, are valid only in 
as much as they are made in as many originals as there are parties having a distinct interest. 

One original is sufficient for all the persons having one and the same interest. 

Every original must contain the mention of the number of originals that have been made of it. 

Nevertheless, the defect of the mention that the original has been made double or treble, &c. 
cannot be pleaded by him who has executed on his part the agreement expressed in the act. 

Art. 228. Acts under private signature expressing a sale or exchange of immovables or slaves 
niust be acknowledged and registered in the office of a notary publick, six days from their date, if 
they be passed in the city of New-Orleans or within its liberties: and within ten days from its date, 
ifthey be passed without the eity and its liberties, in any part of the territory. 

When acts under private signature expressing a sale or exchange of immovable property or 
slaves have been registered within the above mentioned time, they shall have effect against third 
persons from the day of their date, otherwise they shall have effect only from the time of their 
being registered; but the want or delay of registering cannot be pleaded by any one of the con- 
tracting parties, their heirs or assigns. 

Art. 229. Acts under private signature expressing a sale or exchange of moveable things, have 
effect against third persons, and ean prejudice them only from the day of their being registered 
in the office of a notary publick, unless it be proved that the sale or exchange was acconipanied 
with the actual delivery of the object sold or exchanged, or with some of the circumstances that 
are equivalent to the actual delivery, according to law or usage. 

There is an exeeption to this rule in favour of the sales of produce or merchandize, if the truth 
ofthe date at which they appear to have been passed, be attested on oath or affirmation by at 
least one credible and disinterested witness. : 

Art. 230. Merchants’ books do not prove against persons who are not in trade, the sale and 
delivery of the articles there entered. 

Art. 251. Merchants’ books are good evidence against the merchants themselves, but whoever 
Wishes to avail himself of that evidence, must admit the books to prove what they contain contra- 
ry to his pretensions 

Art. 252. Domestick books and papers are no proof in favour of him who has written them. 

, Chey are proofs against him, ist. in all eases where they formally declare a payment received ; 
adly, when they contain an express mention that the minute was made to supply the want of a 
utle in favour of him for whose advantage they deciare that an obligation was made. 

Art, 233. Whatis written by the creditor at the foot, ia the margin, or on the back of a title 
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that has always remained in his possession, though it be neither signed nor dated by him, is 00d 
evidence when it tends to establish the discharge of the debtor. 

In like manner what is written by the creditor on the back, in the margin, or at the foot of 
the duplicate of a title, or of a receipt, is evidence, provided that duplicate be in the hands 9 
the debtor. 

IV. Of Corrzs. 


Art. 234. The copies of the acts which are certified true copies from the originals by the no. 
taries who are the depositories of such originals, make proof of what is contained in the said ori. 
ginais, unless it be proved that such copies are incorrect. 

Art. 235. When the original titles or records are no longer in being, copies are geod proo 
and supply the want of the original, when they are certified as being coutormable to the recor: 
by the notary who has received it, or by one of his successors, or by any other publick officer wit}, 
whom the record was deposited, and who had authority to give certified copies ot it, provided the 
loss of the original be previously proved. 

Art. 236. The recording in some publick office, as that of the register of the land office in this 
territory, of any act the record of which is lost, and of which there is no certified copy in due ‘ 
form, can serve only as a commencement of proof in writing. 

And when proof by witnesses is admitted in support of the act thus transeribed, it is necessa) 
those persons who were witnesses to the passing of the original act, be heard, if they be still living 
and convenient to the place. 


V. Of TESTIMONIAL proof. 


Art. 241. Every covenant tending to dispose by a gratuitous or incumbered title of any immo. 
vable property or slaves in this territory, must be reduced to writing, and in case the existing 
such covenant should be disputed, no parol evidence shall be admitted to prove it. 

Art. 242. Neither shall parol evidence be admitted against or beyond what is contained iy 
the acts, nor on what may have been said before, or at the time of making the said acts or since, 

Art. 243. In all the other covenants the object of which may be appraised in money, excep! 
those meutioned in the foregoing 24ist article, if no writing has been made of them, their testi. 
monial proof may be admitted, provided it shall be made by the deposition on oath or affirms. 
tion at least of two competent and credible witnesses, in every case when the value of the objec 
in dispute shall exceed the sum of five hundred dollars. 

Under the sum of five hundred dollars the uncontroverted deposition of a single competent an¢ 
credible witness shall be sufficient to prove the covenant. 

Art. 244. Even in the case of the preceding article, that is when the object of the verbal cov- 
enant exceeds five hundred dollars, the uncontroverted deposition of a single competent aud 
eredible witness may be sufficient, if there exists a beginning of proof in writing. 

A beginning of proofin writing is said of any actin writing which has proceeded from him 
against whom the demand is made, or from him whom he represents and whieh renders probable 
the facts alleged. 

Art. 245. The rule laid down by the article 243, with respect to the verbal covenants the ob- 
ject of which exceeds five hundred dollars, is subject to another exception which regards the 
mercantile sales and transactions and the sales of produce and crops of the plantations, to prove 
which the non controverted deposition of a single competent and credible witness may be sul: 
ficient. 

Art. 246. This rule is also subject to an exception whenever the creditor has been unable to 
procure a literal proof of the obligation which has been contracted towards him. 

This exception applies— 

Ist. T’o obligations arising from gzasi contracts, and from offences or guasi offences ; 

2dly. To necessary deposits made in case of fire, the falling down of a building, riot or ship 
wreck, and to those made by travellers putting up at an inn, according to the quality of the per 
sons and the cireumsiances of the fact respectively. 

3dly. To obligations contracted in case of unforeseen accident, where there was no possibility 
of making acts in writing. 

Art. 247. There is at last an exception to the rules laid down in the foregoing 241 and 24! 
articles, whenever the creditor bas lost the title which served him as a literal proof, through: 
fortuitous event, an unforeseen accident, or overpowering force. 

But in this last ease in order that the judge may admit the deposition either of two or of a sit 
gle witness to supply the loss of the title, the fortuitous event which occasioned the loss of the title 
which formed the literal proof, must be established ; for if he who requires to be admitted to pro 
duce testimonial proof, merely alleges that he has lost his titles, without any fact appearing or over’ 
powering foree by which he has lost them, he cannot be admitted to give testimonial proof that 
those titles existed. 

_ Art. 248. The competent witness of any covenant or fact, whatever it may be in civil matter’ 
is he who is above the age of fourteen years complete, of a sound mind, free or enfranchised, 
and not one of those whom the law deems infamous. 

fle miust besides be not interested neither directly or indireetly in the eause. 

Vhe husband cannot be a witness either for or agaiust his wife, nor the wife for or against he! 
husband, neither can asccndants with respect to their descendants, or the descendants with respec! 
to their ascendants. 

_ Art. 249. The circumstance of the witness being a relation in the collateral line as far as the 
fourth degree inclusively of one of the parties interested in the cause, or engaged in the actual se! 
vice or salary of one of the said parties, or a free eoloured person, is not a sufficient cause to col 
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sider the witness as incompetent, but may according to circumstances diminish the extent of his 
credibility. 


VI. Of presumptions. 


Art, 251. Legal presumption is that which is attached by a special law to certain acts, or to 
certain facts, such are, 

ist. Acts which the law declares null, as presumed to have been made to elude its provisions, 
from their very quality ; 

2dly. Cases in which the law declares that the property or discharge results from certain deter- 
minate circumstances ; 

3dly. The authority which the law attributes to the thing judged ; 

Athly. The weight which the law attaches to the confession of the party, or to his oath. 

Art. 252. The authority of the thing judged takes place only with regard io whet has formed 
the object of the judgment. The thing demanded must be the same ; the demand must be found- 
ed on the same cause; the demand be between the same parties, and formed by them against 
them in the same quality. 

Art. 253. Legal proof dispenses with all other proof in favonr of him for whom it exisis. 

No proof is admitted against the presumption of law, when, on the strength of thai presump- 
tion, it annuls certain acts, or retuses a judicial action, unless it has reserved the contrary proof, 
and saving what will be said on the judicial oath and confession. 

Art. 254. Presumptious not established by law are left to the judgment and discretion of the 
judge, who ought to admit none but weighty, preeise and consistent presumptions, and only in 
eases where the law admits testimonial proof, unless the act be attacked on account of fraud or 
deceit. 


VII. Of the Conression of the party. 


Art. 253. The avowal which is opposed to a party is either extra-judicial or judicial. 

Art. 256. The allegation of an extra-judicial avowal merely verbal, is useless in all cases of a 
demand in support of which testimonial proof would be inadmissible. 

Art. 257. The judicial svowal is the declaration which the party, or his special attorney in fact, 
makes in judicial proceeding. 

It amounts to full proof against him who has made it. 

It cannot be divided against him. It cannot be revoked, unless it be proved to have been made 
through an error in fact. It cannot be revoked on a pretext of an error in right. 


VIL. Of the Proor ny Oara. 


Art. 258. There shall no longer be any other manner of making proof of a fact by the oath 
either of the plaintiff or defendant, but by what is called the interrogatory on fucts and articles 
(discovery ). 

Ait, 259. The interrogatory on facts and articles consists in certain questions proposed in 
writing and by articles, on which one of the parties to the suit requires that his opposite party be 
hell to answer on oath, for the purpose of endeavouring to obtain from the avowal that he may 
muke, some proof respecting the object in litigation. 

The form of these interrogatories, and the rules that are to be observed in them, are settled by 
the law regulating the judicial proceedings. 

Art. 260. The right of requiring an interrogatory on facts and articles, is reciprocal on the 
part of the plaintiff and of the defendant. 

Art. 261. The party thus interrogated on facts and articles is bound to answer categorically 
on oath to each of the questions put to him, provided that he be not exposed by his auswers te 
accuse himself of some crime or misdemeanor against the penal laws of chis territory. 

Exceptin that ease, if he refuses or negleets to answer said interrogatories, or some of them, 
the fact on which he refuses or neglects to answer, shall be taken for confessed, and the court shall 
proceed in consequence of that proof in rendering judgment in the ease. 

_ Art. 262. The interrogatories made by virtue of the above provisions, must be pertinent, that 
IS, have reference to the issue, otherwise the judge may, wholly or in part, dispense with the an- 
swering of the party interrogated. 

Art. 263. The answer made by the party interrogated on fucts and articles, form a complete 
proof against himself, but do not form any in his favour, if the facts advanced by him ave coutra- 
dicted either by a positive literal proof, ov by the declaration on oath of two credible witnesses. 

Art. 264. The party wishing to avail himself of the avowals made by the adverse party, in his 
answer to the interrogatory of facts and articles, must not divide them, but must take them entire, 


XI. Of the transfer of debts and other incorporeal rights. 


Art. 121. In the transfer of debts, rights or claims to a third person, the delivery takes place 
between the transferrer and the transferree by the giving of the title. 
Art. 122. The transferrce is only possessed as it regards to third persons, after notice has been 
S'ven to the debtor of the transfer having taken place. 
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The transferree may nevertheless become possessed by the acceptance of the transfer by the 
debtor in an authentic act. 

Art. 123. If previous to notice having been given of the transfer to the debtor either by the 
transferrer or by the transferree, the dcbtor should have made payment to the transferrer, said 
debtor is discharged of the debt. 

Art. 124. he sale or transter of a debt includes every thing which isan accessory to the same 
as suretyship, privileges and mortgages. 

Art. 125. He who sells a debt or an ineorporeal right, warrants its existence at the time of the 
transfer, though no warranty be mentioned in the deed. 

Art. 126. The seller does not warranty the solvency of the debtor unless he has agreed 59 
to do. 

Art. 127. When the solvency of a debtor is warranted by contract such warranty extends only 
to the actual solvency of the debtor and not to his fature solvency unless the same be expressly 
submitted to by the transferrer. 

Art. 128. When a man sells his right to a succession without particularly specifying the objects 
of which it consists, he only warrants his right as an heir. 

Art. 129. In case he who sells his right to a succession has already received any of the fruits 
or any funds belonging to the same, and if any debt due to that succession has been paid to him, 
he shall be bound to repay the same to the purchaser unless the same has been excepted by the 
contract. 

Art. 130 He against whom a litigious right has been transferred, may get himself released by 
paving to the transferree the real price of the transler, together with the interest from its date. 

Art. 131. A right is said to be litigious whenever there exists a suit and contestation on the 
same. 

Art. 132. The provisions of the preceding article do not apply, 

Ist, When the transfer has been made either to co-heirs or to the co-proprietor of the right; 

2d, When such right has been transierved to a creditor as a payment for a debt due to him; 

3d, When the trausfer has been made to the possessor of the inheritance subject to the litigi- 


ous right. (1) 
XIV. Of Privileges and Mortgages. 
I. Of the Narury and several sorts of mortgages. 


Art. 1. The mortgage is a contract by which a person affeets the whole of his property or only 
some part of it, in favor of another, tor security of an engagement, but without divesting himself 
of the possession thereof. 

Art. 2. The mortgage is‘a sort of pawn, the mortgaged thing being bound for the payment of 
the debt or of the obligation. 

It agrees with the pawn, Ist, inasmuch as both are granted to the creditors for security of their 
debts, 2d, inasmuch as both produce a lien on the thing which it subjects to it, and that one cannot 
engage the same thing to a sceond creditor to the prejudice of the other. 

It differs from the pawn, Ist, inasrauch as the term mortgage is ouly applied to immovables and 
slaves and that of pawn to moveables; 2d, inasmuch as in the pawn the moveables and effects 
which are subject to it must be put into the hands and possession of the creditor, whereas the mort- 
gage does bui aifect the immovables and slaves to the right of the creditor, without any need of 
putting him in possession of them. 

Art. 3. The mortgage isa real right on the immovable affected by it. 

It is in its nature indivisible. It subsists for the whole in all and each of the things affected by i 
and on every part of them; and it follows the mortgaged property into whatever hands it may 
pass. 

Art. 4. There are three sorts of mortgages; we call conventional mortgages that which results 
from the agreement of the parties. 

Judicial -cortgage is that which the law attributes to judgments. 

And legal or tacit mortgage that which exists by virtue of law alone. 

Art. 5. Conventional mortgage can be granted only by an authentic act made in the usual form 
of contracts or by any act under private signature. 

A mortgage verbally stipulated is not valid nor is the oral proof of it.admitted whatever may be 
the amount of the debt or obligation for which it has been stipulated. 

Art. 6. There is no conventional mortgage, except that which is expressly stipulated in the | 
act or writing made between the parties; it is never understood and is not inferred from the nature y 
of the set. & 

Art. 7. They who have on the property which may be duly mortgaged only a right either de- 
pending on a condition or subject to be annulled or reseinded in certain cases, can only consent toa 
mortgage subject to the same conditions or tothe same rescission. 

Art. 8 The judicial mortgage is that which proceeds from every judgment: it is of the same 
nature as the conventional mortgage ; it leaves the debtor in possession ot all his property, but tt 
affects or makes them liable in the same manner as the conventional mortgage, to the payment 0! 
the amount for which judgment is obtained against the debtor. 

Art. 9. The judicial mortgage takes place from the day when the judgment either on a bear 


(1) This chapter, appears to have no relation, to the case of bills of exchange, and instru 
ments for money, negotiable, by the law merchant. Ed. 
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ing of the parties or by default, final or subject to an appeal, has been rendered in nae es of him 
who obtained said judgment. If an appeal be brought from any judgment not final and the judg- 
ment be confirmed above, the mortgage shall reascend to the day when the original judgment 

as rendered. ; : : 
ag When in the trial of an appeal the judgment has been reversed only in certain points, 
the mortgage of this judgment shall subsist as to all the points which have not been reversed or 
changed. ‘ , 
wr 11. The awards of arbitrators give a mortgage only from the day when their execution 
is ordered by the judge. : 
yo | “In like meaner judgments rendered in the other states or territories of the United 
States, give a mortgage only from the day when their execution has been ordered by one of the 
judges of this territory. 

Art. 13. Judgment obtained against a person deceased, gives a mortgage on the property per- 
. sonally belonging to his heir, only from the day of the judgment which ordered that they should 
_ be executed against said heir. 

Art. 14. Conventional or judicial mortgages cannot operate against a third person, except from 
‘ the day of their being entered in the office of the register of mortgages, in the manner and form 
> hereafter directed. 

Art. 15. Uhe legal mortgage is that which proceeds from the law, without any express cove- 
nant of the parties, but which is notwithstanding grounded ow a tacit consent which the law pre- 


-_ sumes to have been given by him on whose property it grants this mortgage ; therefore it is also 
4 called in law a tacit mortgage. 
¢ ie Such is the mortgage which a minor has on his tutor’s property from the day of his appoint- 


ment; such is that which the law gives to the wife for her dowry ov her husband’s property. 

Art. 16. There is no k gal mortgage but in the cases directed by law. 

Art. 17. The wife has « legal mortgage on her husband’s property to wit: 

Ist, For the restitution of her dowry as well as for the replacing of her dotal effects alienated 
by her husband and whieh she brought in marriage, from the day of celebrating said marriage. 

2d, For the restitution and the replacing of the dotal effects accrued to her during the marriage, 
either by succession or donation, from the day when said succession devolved or said donation took 
effect. . 

3d, To indemnify her against the debts to which she has made herself liable jointly with her 
husband and for the replacing of her bereditary effects alienated, from the time of her contract- 
ing suid liability or from the day of the sale. 

Art. 18 The mortgages which the law establishes in favour of the wife, take place not only 
for herself personally but also for her heirs or assigns. 
ra Art. 19. Minors or persons interdicted or absent, have a legal mortgage on their tutors or cu- 
el rator’s property, for surety of their administration, from the day of the appointment of said tutors 
or curators, and until the final settlement and closing of their accounts, and the tutors and curators 


et 


SHES 


of /% of said persons have a like mortgage on their property for the security of the advances which they 
: é may have made to them. 

wee é Art. 20. There is a legal mortgage on the property of those who, without being tutors or cu- 

- _ ® rators, have taken upon themselves the administration of the property of minors, persons inter- 
| dicted or absent, from the day when they made the first act of that administration. 

an Art. 21. The children of a preceding marriage, whose mother has married again, without 

7% calling on a meeting of the family, to decide whether the tutorship of said children shall be pre- 


of Me served to her or not, have a legal mortgage on the new husbands property, for the acts of the 
5% tutorship so unlawfully kept by their mether, from the day of celebrating the new marriage. 

Art. 22. There is a legal mortgage from the day of the closing of the inventory against the 
survivor of the husband or wife, or against the heirs who have been entrusted, by the inventory, 
with the property belonging to the community or estate. 

4 Art. 23. Co-heirs have a legal or tacit mortgage on the property which has been the object of 
ais | # partition, from the day of that partition, for the warranty of their respective portions, as well as 
uP for the returns of money on the shares. 
Art. 24. Universal and particular legatees have a legal mortgage on the estate of him who has 
_ -@ made the legacy, from the day of his death, for security of the delivery of said legacies by the 
heirs or other persons bound to pay them. 


vit 
may 





orm Art. 25. The territory, the different parishes, cities and other corporations, companies of 
he i trade, or navigation and all public establishments have a legal mortgage on the property of their 
y collectors and other accountable persons from the day when they entered into office. 
Pe a Bove 26. There is a legal mortgage on the property of sequestrators and guardians established, 
ture Pa authority of justice, from the day of their appointment. To the divers sorts of legal mortgages 
, @ Mentioned in this title, must be added those which may have been omitted in the above enumera- 
sis i wr and which may have been established in other parts of the present code. 
bel irt. 27. The legal mortgage is not required to be recorded or entered into the office of the 
| vegister of mortgages. 
ame Pe Art. 28. A mortgage whether legal or judicial or conventional extends to all the debtor’s es- 
“tit ate, either present or to come, which may be lawfully mortgaged, unless that, with respect to 
: no" the estate to come, some contrary stipulation exists. 
ro Pane ee Mortgages under another view, may be divided into simple mortgage and privileged 
hear’ . 


The simple mortgage gives to the creditor, no other preference of right over his debtor’s pro- 
perty, than that which the date of his title or of its recording, affords to him: according to this 
wile, the first in time is paid first. 

The privileged mortgage or as it is otherwise ealled the privilege, is that which derives from a 
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privileged cause, which gives a preference over the creditors who have only a simple mortgage 
though of a prior date. 

Such is the privilege of the vender who has the preference over every other creditor for jis 
payment, on the real property he has sold. 

Art. 30. Mortgage is further divided into general and special mortgage. 

The general mortgage is that which includes all the property present and to come of the debtoy, 

And the special mortgage on the contrary, is limited to certain property as to the property 
present or restricted nominally to a certain specified property. 

Art. 31. The special mortgage compels the creditor to come on and to cause to be sold the 
thing which is thus mortgaged to him, before he can come on the other property of his debtor; 
but that obligation is dispensed with, if it has been stipulated that the general mortgage shouldny; 
derogate from the special nor the special from the general. 


Il. Wo may mortgage and what things. 


Art. 32. As the mortgage is intended to secure to the creditor, the payment of what is due tg 
him, and as this payment can be obtained against the will of the debtor, only by the sale of the 
mortgaged property, it follows that a mortgage tends to an alievation and that therefore thoy 
alone who are capubie of contracting and selling, may mortgage their property. 

A:t. 33. Neither the wife nor the husband with her consert, can alienate or mortgage the 
effecis which she bad received in dowry, unless under judicial authority im the cases of exceptions 
contemplated by law. 

With respect io the paraphernal effects, that is to say, those which are not included in the 
dowry, the wife may mortgage them with the authorization of her husband or with that of tle 
judge, if the husband refuses his. 

Art. 34. The property of persons under age, interdicted or absent, as long as the possession 
thereof is made ove: only provisionally, cannot be mortgaged, except for the causes and in the 
forms directed by law or by virtue of a judgment. 

Art. 35. Things oniy which are in commerce and which may be alienated are capable of 
being mortgaged. 

Art. 36. The only property capable of being mortgaged are : 

Ist, The immovables which are in commerce and their accessories which are deemed in- 
movable ; 

2d, Slaves in general ; 

3d, The usufruct of the said property and its accessories for the time it lasts. 

Art. 37. Moveables shall no longer be subject to be mortgaged, either generally or specially. 

But they may be subject to a privilege when they are yet in the debtor’s possession, or within 
certain time Jimitted by law, after they have been put out of his possession. 

Art. 38. The present disposition no way alters or affects the dispositions of the maritime « 
trade laws, respecting ships and sea vessels. 


Ill. Of the errects of Mortgage with regard to the debtor. 


Art. 39. The mortgage has the following effects: 

ist, That the debtor cannot sell, engage or mortgage the same property to other persons, t? 
the prejudice of the mortgage which is already acquired to another creditor ; 

2d, That if the mortgaged thing goes out of the debtor's hands, the creditor may claim iti 
whatever hands it may have passed, in so much that the third possessor of it is obliged either to pi 
the debt tor which the thing is mortgaged, or to leave it to be sold, that the creditor may be pa 
out of the proceeds thereof; 

3d, That the mortgagee has the benefit of being preferred to the mere chirographee or pe! 
sonal creditors and even to the other mortgagecs who are posterior to him in the date of the 
mortgage or of its registry. 

Art. 40. When the things mortgaged are in the debtor’s possession, the creditor may, in cas 
of failure of payment, proceed against him in the usual manner, by citing him to obtain judgment 
against him, if the original title does not amount to confession of judgment, and causing afterwarts 
the thing mortgaged to be seized and sold, and if the title amounts to a confession of judgment, he 
may on his oath that the debt is due, obtain from the judge an order for an immediate seizure 
said thing; but if the thing mortgaged is out of the debtor’s possession, but in the hands of third 
possessor, he must then proceed against this third possessor by whatis called the action of mortgas® 
as is directed in the following section. 


IV. Of the effects of Morigazes against THIRD possessors and of the action of Mortgage. 


Art. 41. The creditors who have either a privilege or a mortgage on immovable property 

on slaves, may pursue their claim on them in whatever hands they may happen to pass, to be p#! 

out of their proceeds in the order of collocation, agreeably to their privileges or mortgages, /"™ 
vided that their titles have been registered in the cases and in the mauner directed by law. 

Art. 42. The third possessor of the immovable property or slaves mortgaged, is bound eithet 

to discharge the principal together with all interest of the debt for which the said property ¥* 

mortgaged, to whatever sum they may amount, or to relinquish the property, without any res 
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Art. 43. In case the third possessor fails to comply with either of these obligations, every 
mortgagee creditor is entitled to cause the immovable or the slaves mortgaged to be sold, after 
having previously obtained against the principal debtor a judgment for the debt for which the mort- 

age had been given. J j 

The seizure of the property mortgaged shall be ordered by a judgment, on the producing of a 
copy in due form of the act of mortgage, as well as of the judgment obtained against the principal 
debtor, supported by the oath of the mortgagee creditor stating that the amount of said judgment 
js actually due to him and that the property mortgaged has been sold to a third person named in 
the petition; but the order of seizure obtained on said petition shail be served on the third pos- 
sessor ten days betore its execution, in order to know whether he will not rather choose to dis- 
charge the debt, than tolet the property mortgaged be seized and sold. 

Art. 44. The third possessor who is not personally liable to the debt, may notwithstanding, 
within ten days from his being served with an order of seizure, oppose the sale of the property 
mortgaged which is in his possession, if he has good cause te show im support of such opposition 
as that the mortgage has not been registered or other plea, or if there is other property mortga- 
ged for the same debt within the possession of the principal debtor or debiors, in which last case 
said possessor may demand that his property be previously come upon (which is called discussion) 
in the form directed under the title of suretyship and during the process agginst said property, 
that is during the discussion the sale of the property mortgaged and in the possession of the third 
verson shall be suspended. as 

Art. 45. The plea of discussion cannot be opposed to the creditors who have either a priyi- 
lege or a special mortgage on the property found within the possession of a third person. 

Art. 46. The third possessor who wishes to avoid the action of mortgage, may before or after 
the order of seizure, declare that he relinquishes the property affected to (dy) the mortgage of 
which he has possession. 

This relinguishment may be made by all the third possessors who are not personally bound for 
the debt, nor does it bar them before the sale in| execution of the righi of retaking the property 
mortgaged which was in their possession, on discharging the debt together with the interest 
and costs. 

Art. 47. Said act of relinguishment shall be executed before a notary publick in the pres- 
ence of two witnesses and noufied to the creditor or creditors who haye brought the hypotheca- 
ry action. 

“On the petition of the first of the interested persons who sues, a curator is appointed to the 
property relinquished, and under him the sale of the property is conducted in the manner pre- 
scribed by law. 

Art. 48. The deteriorations which proceed from the deed or neglect of the third possessor, 
to the prejudice of the creditors who have a privilege or a mortgage, give rise against the for- 
mer to an action of indemnification, bat he can claim for his expenses and improvements only to 
the amount of the increased value which is the result of the improvement made. 

Art. 49. The fruits or income of the property mortgaged, are due by the third possessor only 
from the time when the order of seizure was served on him and in case of the discontinuance of 
the suit during one year, only from the day when a new order of seizure shall be served on him. 

Art. 50, The services and incorporeal rights that the third possessor hold (held) on the pro- 
perty before its possession, are renewed alter his relinquishment or after the sale in execution 
made oapon him. 

His own creditors, after all those who held their titles under the preceding proprietors, exer- 
cise their rights of mortgage in their order, in the property relinquished or sold at auction. 

Art. 51. The third possessor who has either discharged the mortgaged debt or relinquished the 
property mortgaged or suffered them to be sold in execution, has according to law, an action of 
warranty against the principal debtor. 


V. Of the nreisTRaTION of Mortgages. 


Art. 52. Though it is a rule that the conventional mortgage is acquired by the sole consent of 
the parties, and the judicial and legal mortgages by the judgment or law which grants it, never- 
theless, in order to protect the good faith of third persons who may be ignorant of such covenants 
and to prevent fraud, law directs that the conventional and judicial mortgages, shall be recorded 
7 entered in a publick folio book kept for that purpose in the city of New-Orleans for the whole 

erritory. 

Art 53. Mortgages must be there registered at farthest, within six days from the date of such 
mortgages for the deeds executed or made in the parish of New-Orleans, allowing a day more for 
every two leagues distance from the place where the mortgage shall have been given to the city 
of New-Orleans, for the other parishes of this territory. 

Such recording made within the aforesaid time, shall have effect even against the third persons, 
from the date of the passing of the mortgage. - 

But if the party in whose favour the mortgage has been stipulated, lets the legel term elapse, 
without having it recorded, the mortgage shall have effect against third persons being bona fide, 
only from the day of such recording; and this recording, shall not be made after the expiration of 
the legal term, without an order of the court given for that purpose. 

Art. 54. Privileges on moveables as well as on immovables and legal mortgages, have their 
effect against third persons, without any necessity of being recorded. : 

Art. 58. And it shall be the duty of the register of mortgages, to deliver to any person who 
shall require it, a certificate of the mortgages and donations recorded in his book, and if no such 
thing exists, his certificate shall contain a declaration of it. 
Art. 59. He is answerable for the prejudice resulting :— 
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1st. When the recording of any act has been omitted in his books; 

2dly. When he faiis to mention in his certificate one or several acts recorded in his office, 
unless in this case, his error proceeds from some incorrect i.formation which cannot be imputed 
to him. 

Art. 60. The immovable or slaves in whose respect the register has omitted in his ‘certificate, 
One or several of the charges recorded, shall remain, saving the responsibility of the register, free 
from the charges omitted in the hands of the new possessor, provided he applied tor ihe certifi. 
cate betore he acquired the thing subject to the charge, saving moreover the right of the creditors 
to be placed for their payment in the order which beiongs to them, as long as the consideration 
has not been paid by the buyer, or the order of payment settled amongst the creditors has not 
been approved of by the judge. 

Art. 63. The creditor who wishes to have any act recorded, shall present either by himself 
or by a third person, to the register of mortgages, an authentick copy of the judgment or act trom 
which the mortgage originates, or of the donation to be recorded. 

Ait. 64. The sets recorded may be erased either by and with the consent of the parties con. 
cerned and having the necessary capacity for that purpose, or by virtue of a judgment either fing! 
or having acquired the force of a matter finally adjusted. 


XV. Of Possession. 


Art. 21. There are two sorts of possessors, those who possess honestly and fairly, and those 
who possess knavishly. 

The honest and fair possessor is he who is truly master of the thing which he possesses or whi 
has just cause to believe that he is so, although it may happen in effect that he is not; as it hap- 
pens to him who buys a thing which he thinks belongs to the person whom he buys it ol, and yet 
belongs to another. 

The knavish possessor is he who possesses as master, but who assumes this quality when he 
knows very weil either that he has no uve to the thing or that his tie thereto is vicious and de. 
fective. 

Art. 22. We must reckon in the number of knavish possessors not only usurpers, but also 
those who foreseeing that the right which they pretend to have witli be disputed, and fearing lest 
they should be hindered from taking possession thereol, take sone opportunity of getting into 
possession surreptitiously without the knowledge of the person from whom they expect the oppo 
sition. 

Art. 23. The natural connection which is between the possession and the property, makes the 
law to presume that they are joined in the person of the possessor and until it be proved that the 
possessor is not the right owner, the law will have bim, by the bare effect of his possession, to be 
considered as such. 

And it suffices of a year’s possession, even in the person of an usurper, if it has been peaceable 
and uninterr: pied, to make him to be considered as a just possessor aud even as 4 master, until 
the true owner makes out his right. 

Art. 24. Either honest or knavish possessors who have possessed during a year or upwards, a 
it is said in the preceding article, ought to be maintained in their possession and enjoyment of 
the thing, until they who trouble them in their possession, prove clearly their right, and if a de 
mand of the property against a possessor, is vot grounded upon good and sufficient titles, it is 
enough for the possessor to aliedge his possession without producing any other defence, 

Art. 25. Seeing the possession is in some cases sufficient of itself, to maintain the possessor 
therein, it often happens that the two parties who claim the property of one and the same estate, 
pretend likewise that they are in possession of it, and that each of them on his part, in order to be 
maintained in the possession, endeavours to make it appear that he is possessor, and that they re: 
¢ciprocally molest ove another by acts which may show them to be in possession. And in thest 
cases, if it appears that one of the two has been in peaceable possession for the space of one year, 
beiore the disturbance given him by the other, he will be maintamed therein. 

Art. 26. The controversies whereof the matter in dispute is to regulate between two persons 
who pretend to be possessors of one and the same thing, which of the two shall be maintained in 
the possession, ought to be instructed and decided without examining into the mght of property. 
For the discussion of the titles necessary for deciding the right of property, demands often delays 
which the dispute about the possession cannot admit of, and seeing it is of importance not to leave 
two possessors exposed to the danger of the consequences of such a dispute, the matter touching 
the possession shail be regulated in the first place, and it shall be only after that the same shall be 
fully ended, that inquiry shall be made into the right of property. 

Thus he who is declared to be possessor has the advantage of retaining the possession, whilst the 
property remains undetermined. 

Art. 27. He who pretends to have been interrupted in his possession, ought to make his de- 
mand or complaint thereof, within a year to be reekoned from the day of his being turned out 
possession ; for if he leaves his adversary in possession for the space of a year, he has lost his own 
possession, whatever apparent right he may have had to it; but he retains his action for the pr 
perty. 

Ait. 28. If the question touching possession be doubtful, so that there does not appear ground 
enough to maintain any one of the possessors «.crein, the possession will be adjudged in favour of 
the person who shall have the most probable title; or the judge will order the thing in controversy! 
to be sequestered, until the question relating io the property shall be decided. ag 

Art. 29. The possession of hin who possesses with a good conscience, has this effect that, if 18 
the time that he acquired the possession, the property was not joined therewith, he may afterwa’s 
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aequire such property by a possession continued during the time regulated for prescribing, asit is 
expressed in the following chapter. . ; 

Art. 30. The possession of him who possesses with a good conscience, has also this effect, that 
while he is ignorant of a better right to the thing than his own, he enjoys, and makes his own the 
fruits which he gathers, and not only those which he reaps trom the ground by his own industry, 
but hkewise those which the ground produce without culture, and if it happens that the thing is 
evicted from him he shall restore no part of what he enjoyed before the demand, but he will be 
obliged to restore the fruits which he reaped after UC demand. ORK. ; 

Art. St. The possession of him who possesses knavishly has this effect, that it hinders him 
from preseribing (exeept by thirty years) and obliges him to restore not only the fruits which he 
jas enjoyed, but likewise those which a careful father of a family might have reaped from the land 
or tenement which he was in possession of. 


XVI. Of the title by judgment or seizure. 


Art. 1. The seizure or forced sale of the goods and chattels of a debtor transfers the property 
f the thing seized to the purchasee or vendee thereof. Such sales are made either by virtue of 
a‘udgment or of an exectiuonary act, confirmed by the judge. Such seizures and sales are made 
according to certain rules and formalities provided by special laws. 

Art. 2. All species of property may be seized on execution, moveables as well as immova- 
bles, without any exception and whether the immovable estate be or be not a sugar estabiish- 
ment. 

Art 3. The sale or adjudication after seizure, cannot be made, until the things seized have 
been appraised by appraisers appointed by the parties respectively. The said appraisers shail be 
sworn, and in ease the defendant should refuse to name an appraiser, such nomination shall be 
made by the sheriff or by the judge who shall make the sale. 

The things seized shail be exposed to sale at auction and adjudged, after the delays and in the 
maaner [rovided by the particular regulations made and provided tor that subject. 

Art 4. The debtor alooe is liabie to seizuresand execution. The creditors may nevertheless 
proceed againsta third person having possession of the immovable property mortgaged for their 
debt, in the manner provided by the title of Privileges and mortgages. 

Art. 5. Aseizure on execution may be made on a person having a full property and likewise 
on ove having only the right of enjoyment or the usufruct of the thing. 

Art. 6. Vhe undivided share belonging to a co-heir in a succession, cannot be seized on execu- 
tion, but the creditors have the right to demand a partition of the estate between the co-heirs. 

Art. 7. Noseizure can be made on a widow in community or on the heir, until after having 
— to be declared executory aguiust them, the title executed by the deceased or by the hus- 

and, 


XVII. Customs. 


Ar. 3. Customs result from a long series of actions constantly repeated, which have by such 
repettion, and by uninterrupted acquiescence acquired the force of a tacit and common consent. 


XVIII. Laws. 


Art. 4 As laws cannot be obligatory without being known, they shall be promulgated by the 
Governe of the Territory. 

Art. 5 The laws shall be executed through every part of this territory, from the moment 
their pronulgation shall be known. 

Art. 6, The promulgation made by the Governor shall be supposed to be known in the parish 
where the government shall be sitting, three days after the day of promulgation; and in every one 
of the other parishes, after the expiration of the said delay, with the addition of one day for every 
fow leagues between the city in which the promulgation shall have been made, and the place where 
theeourt for every parish is held. 

_ ‘rt. 7. A law ean dispose only for the future; it can have no retrospective operation; nor can 
it Itpair the obligation of contracts. 

At. 8. Nevertheless a law explanatory or declaratory of a former law, may regulate the past, 
withut prejudice, however, to final judgments, to transactions and to awards or arbitrations which 

ave equired the force of final judgments. 

Ar\ 10. The form and force of acts and written instruments, depend upon the laws and usages 
of theolaces where they are passed or executed. 

Art.12. The prohibiting lawsimport a nullity, though it be not formally expressed. 

Art. 3, When a law is clear and free from all ambiguity, the letter of it is not to be disregard- 
ed; unde the pretext of pursuing its spirit. 

Art. 1, When to prevent the commission of a particular class of frauds, the law declares cer- 
tain acts Wid, its provisions are not to be dispensed with, on the ground that the particular act in 
question, hs been proved not to be fraudulent. | 

Art. 20. The distinction between odious laws, and laws entitled to favour, made with a view of 
harrowing, » extending their construction, is a gross abuse. 

Art. 21. ‘n civil matters, where there is no express law, the judge is bound to preceed and 
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decide according to equity. To decide equitably an appeal is to be made to natural law and reason, 
or received usages, where positive law is silent. 

Art. 22. The judge cannot, in a criminal matter, supply by construction, any thing omitted iy 
the law. 


XIX. Minors. 


Art. 17. Emancipation and the other ways which free the son or daughter of (a) family, from 
the father’s authority, regard only the effects which the civil law gives to the paternal power, but 
changes in no respect those that are derived from nataral right. 

Art. 18. Males who have not attained the age of fourteen years complete and females who are 
under twelve are called impuberes; and sous who have attained fourteen years complete and 
daughters the age of twelve complete, are distinguished by the name of Adalts. 

Art. 19. Minors are those of both sexes who have not yet attained the age of one and twenty 
years complete, and they remain under the direction of tutors or curators tll that age ;—wher 
they have arrived at it, they are then said to be of full age or majors. 


XX. .Warriage. 


Art. 5. No marriage is valid to which the parties have not freely consented ; consent is not free? 

tstly, When given tua ravisher, unless it has been given by the party ravished, after she has 
been restored to the enjoyment of liberty ; 

Qdly, When it is extorted hy violence ; 

3diy, When there is a mistake respecting the person whom one of the parties intended to marry. 

Art. 6. itis prohibited to the ministers of the gospel and to the magistrates entrusted with the 
power of celebrating marriages, to marry any male under the age of fourteen years and any female 
under the age of twelve. 

Art. 9. Marriage between persons related to each other in the direct ascending or descending 
line, is prohibited. This prohibition is not confined to legitimate children, it extends slso to chil- 
dren born out of marriage. 

Art. 10. Among coilateral relations, marriage is prohibited between brother and sister, whether 
of the whole or of the half blood, whether legitimate or illegitimate, and also between the uncle 
and the niece, the aunt and the nephew. 

Art. 11. ‘The minor of either sex, who has attained the competent age to marry, must have 
received the consent of his or her father and mother, if alive, or the survivor of themif one has 
died. 

Art. 12. Besides the preceding general rules, there are divers formalities to be fuifilied for the 
publication and celebration of marriages, which are established by a special act of the legislature. 

Art. 13. Marriages celebrated without the free consent of the married persons or of one of 
them, can only be annulled upon the application of the married persons, or of the party vhose 
consent was not free. 

When there has been a mistake inthe person, the party labouring under the mistake, canalone 
impeach the marriage. 

Art. 14. In the cases embraced by the preceding section, the application to obtain a sentence 
annuliing the marriage, is inadmissible, if the married persons have, freely and without corstraint, 
cohabited together after recovering their liberty, or discovering the mistake. 

Art. 15. The marriage of minors contracted without the consent of the father and mother 
cannot for that cause be annulled, if it is otherwise contracted with the formalities presaibed by 
law; but such want of consent shall be a good cause for the father and mother to disinlerit their 
children thus married, if they think proper. 

Art. 14. Every marriage contracted under the other ineapacities or nullities enumerated in 
the preceding chapter, may be impeached, either by the married persons themselves, or by any 
persons interested, or by the attorney general, 

Art. 17. But in all cases where, couformably to the preceding article, the action of nullity may 
be instituted by any interested person, collateral relations or children born of another marriige; 
during the life of the said married persons, cannot bring such action, unless they have an adual 
interest therein. 

Art. 18. The married person to whose prejudice a second marriage has been contracted, ¢a8 
sue for the nullity of such marriage, even during the life of his or her partner. (1) 


XXI. Feme Covert. 


Art. 21. The wife cannot appear in court, without the authority of her husband, althagh she 
may be a public merchant, or possess her property separate from her husband. 
Art. 22. The wife, even when she is separated of property from her husband, eanno alienate, 


(1) Divorce’ is not a title in the laws of Louisiana: ‘Ihe courts may decree th marriage 
null ab initio, for the causes specified in the code. But where it was legal at firstcan only be 
dissolved by the legislature: Yet for adultery, desertion, cruelty, and many othe; causes, the 


courts may separate fram bed and board, and give alimony: The chapter on thigwead ts long 
and very minute. Ed. 
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grant, mortgage or acquire, either by gratuitous or incumbered title, unless her husband concurs 
in the act, or yields his consent by writing. ade ; 

Art. 23. If the husband refuses to empower his wife to appear in court the Judge may give 
such authority. 

Art. 24 If the husband refuses to empower his wife to pass an act, the wife may cause him to 
be cited to appear before the judge, who may empower or refuse to empower her to pass the act, 
after hearing the allegations of the husband, or having caused him to be called before him said 


udge. 
? , = 25. If the wife is a public merchant, she may without being empowered by her husband, 
obligate herself for what relates to her trade ; and in such case her husband is bound also, if there 
exists a community of property between them. 

She is not considered as a public merchant, whilst she retails only the effects of her husband’s 
eommerce, but when she carries on a separate trade. 

Art. 26. If the husband is under interdiction or absent, the judge may, when satisfied of the 
fact, authorize the wife to sue or to be sued or to make contracts. 

Act. 27. Every general authority, even althoug) stipulated for in the marriage contract, is void, 
except so far as it respects the administration of the property of the wife. 

Art. 28. Proceedings to annul the acts of the wile for want of authority, can be instituted only 
by the husband or wife or by their heirs. 
Art. 29. The wife may make her last will without the authority of her husband. 


XXII. Bastards. 


Art. 4. There are two sorts of illegitimate children ; to wit :— 
Those who are born from two persons, who at the moment when said children were conceived, 
might have been duly married together ; and those who are born from persons to whose marriage 
there existed at the time, some legal rmpediment. 

Adulterous and incestuous bastards belong to this last class. 

Art. 5. Adulterous bastards are those who are born from an unlawful connection between two 
persons who at the time when the child was conceived, were either of them or both connected by 
marriage with some other person. 

Art. 6. Incestuous bastards are those who are born from the illegal connection of two persons 
who are relations within the degrees prohibited by law. 

Art. 59. Bastards generally speaking belong to no one family, and have no relations ;—accord- 
ingly they are not submitted to the paternal authority, even when they have been legally acknow- 
ledged. 

Art. 60. Nevertheless nature and humanity establish certain reciprocal duties between fathers 
and mothers and their natural children. 

Art. 61. Fathers and mothers owe alimony to their natural children, when they are in need. 

And natural children owe likewise alimony to their father and mother, it they are in need, and 
if they can afford it. 

Art. 62. Natural children have a right to claim this alimony, not only from their father and 
nother, but even from their heirs, after their death. 


XXIII. Legitimation. 


Art. 21. Children born out of marriage, except those who are born from incestuous or adul- 
terous connection, may be legitimated by the subsequent marriage of their father and mother, 
whenever the latter have legally acknowledged them for their children, either before their mar- 
riage or by their contract of marriage itself. 

Art. 22. Legitimation may even be extended to deceased children who have left issue, and in 
that case it benefits such issue. 

Art. 23. Children legitimated by a subsequent marriage, have the same rights as if they were 
born during marriage. 

Art. 24. Illegitimate children who have been acknowledged by their father are called natural 
children, and those whose father is unknown are contra-distinguished by the appellation of bastards. 

Art. 25. The acknowledgment of an illegitimate child, shall be made by adeclaration executed 
by a notary public in presence of two witnesses, whenever it shall not have been made in the re- 
gistering of the birth or baptism of such child. 

Art. 26. Such acknowledgment shall not be made in favour of the children born from an in- 
cestuous or adulterous connexion. 

Art. 27. The acknowledgment made by the father without the concurrence or consent of the 
mother, shall have effect only with respect to the father. 

Art. 28. Illegitimate children though duly acknowledged, cannot claim the rights of legitimate 
children. The rights of natural children are regulated under the title of suecessions. 

Art. 29. Every acknowledgment made by either father or mother, and likewise every claim 
set up by natural children, may be contested by all those who are therein concerned. 


XXIV. Paternal authority, &c. 


Art. 37. A child remains under the authority of his or her father and mother, until his or her 
majority or emancipation. 
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Art. 40. The father and mother have a right to appoint tutors to their children, as is directed 
in the title of minors and to transmit to them their authority, to be by them exercised, after the 
death of the father and mother. 

Art. 42. Fathers and mothers shall have, during marriage, the enjoyment of the estate of theiy 
children, until their majority or emancipation. 

Art. 43. The obligations resuiting from this enjoyment shall be : 

Ist, The same obligations to which usutructuaries are subjected ; 

2d, To nourish, to maiatain and to edueaie their childrey according to their situation in life, 

Art. 44. This usufruct, in case of separation trom bed and board shail take place in LOLO, in 
favour of either father or mother who shall have sued for such separation aud shall be subjected 
to the conditions preseribed in the preceding article. 

Art. 45. This usutruct shall not extend to any estate which the children may acquire by their 
own labour and industry, whilst they live apart from their father and mother, nor to such estate as 
is given or left them under the express condition that the father and mother shall not enyoy such 
usufruct. 

Art. 46. Fathers and mothers, by the very act of marrying, contract together the obligation 
of nourishing, maintaining and educating their children. 

Art. 47. A child has uo right to sue either his father or mother, for the purpose of obtaining 
a marriage settlement or other advancement. 

Art. 48. Children are bound to maintain their father and mother and other ascendants who are 
in need, and the relatives in the direct ascending line, are likewise bound to maintain their needy 
descendants; this obligation being reciprocal. 

Art. 54. Fathers and mothers and other ascendants who die intestate, transmit their estate to 
their children or grand childcen, and if they make a will, they are bound to leave to them at least 
a certain portion of their estate determined by law and called the /egitime unless they may have 
just causes for disinheriting them. 

This obligation is reciprocal on the part of the children towards their father and mother and 
other ascendauts. See Successions. 


XXV. Tutorship. ( Guardianship.) 
I. General dispositions. 


Art. 1. The minor or pupil, that is the minor male who has not arrived at the full age of four. 
teen years and the minor temale who has not arrived at the full age of twelve years, ave both, a 
to their person aud their estate, placed under the authority of a tutor. 

Above that age and until their majority or emancipation, they are placed under the authority of 
a curator. 

Art. 2. There are four sorts of tutorships: 

Tatorship by nature ; 

Tutorship by will; 

Tutorship by the effect of the law ; 

And Tutorship by the appointment of the judge. 

Art. 3. Tutorship by nature takes place of right; every other kind of tutorship must either 
be confirmed or given by the judge 

Art. 4. For every sort of tutorship the tutor is accountable. 


Ii. Of Tutorship by Nature. 


Art. 5. The father is, during the marriage, administrator of the estate of his minor children. 

He is accountable both for the property and revenues of the estates, the use of which he is not 
— to by law, and tor the property only, of the estates, the usufruct of which the law gives 

im. 

This administration ceases at the time of the majority or emancipation of the children. 

Art. 6. After the dissolution of marriage by the death of either husband or wife, the tutorship 
of the minor children belongs of right to the surviving mother or father. 

This is what is called tutorship by nature. 

Art. 7. Tutors by nature are bound to cause an inventory to be made and an under tutor tobe 
appointed, but they are not compelled to give security. 


Il. Of %.torship by Will. 


Art. 11. The right of appointing a tutor whether a relation or a stranger, belongs exclusively 
to the surviving father or mother. 

This tatorship is called testamentary tutorship, because generally it is given by testament; but 
it may likewise be given by any declaration by the surviving father or mother, executed before 3 
notary and two witnesses. 

Art. 12. The mother who is married again and who is not maintained in the tutorship of the 
children of her preceding marriage or marriages, has no right to appoint a tutor to them. 

Art. 14. The judge may refuse to confirm the tutorship given by the surviving father or 
mother, if he deems it conducive to the interest of the minor, provided it be by and with the ad- 
vice of the assembly of the family. 

And in this case a tutor is appointed to the minor agreeably to the rules hereafter prescribed. 
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IV. Of Tutorship by Law. 


Art. 15. Whena tutor has not been appoitted to the minor by the surviving father or mother, 
or if such tutor having been appointed has not been confirmed, or has been excused, then the 
judge ought to appoint to the tutorship the nearest ascendant in the direct line of the minor. — 

Art. 16. In case there shall be more than one ascendant in the same degree in the direct line, 
but of different sexes, the tutorship shall be given to the male. 

Art. 17. In case there shall be more than one ascendant in the same degree in the direct line, 
and of the same sex, the judge shall appoint one of them as tutor by and with the advice of the 
meeting of the family. | 

Art. 18. The grandmother of the minor is the only woman who has a right to claim the tu- 
torship by the effect of the law; but she is not compelled to accept it. 

Art. 19. In case the minor has no ascendant 1 the direct line, the legal tutorship shall be given 
to the nearest of kin in the collateral line who comes immediately after the presumptive heir or 
heirs of the said minor. 

And if there are two or more relations in the same degree after the presumptive heir or heirs 
of said minor, the judge shall appoint one of them by and with the advice of the meeting of the 


family. 
V. Of Dative Tutorship. 


Art. 20. When a minor shall be an orphan and shall have no tutor appointed by bis father or 
mother, nor any relations who may claim the tutorship by the effect of the law, or when the tutor 
appointed in some of the modes above expressed, shal! be liable to be excluded according to the 
rules hereafter established, or shall be excused legally, then and in such cases, the judge shall ap- 
point a tutor to said minor by and with the advice of the meeting of the family. 


XXVI. Curatorship. 


Art. 78. When the minors are arrived at the age of puberty, that is, at the full age of four- 
teen years for males, or at the full age of twelve years for females, they pass from under the au- 
thority of a tutor, to that of a curator. 

Art. 79. There are two kinds of curators for minors above the age of puberty : 

The curator ad bona (of property) ; 

And the curator ad litem (for the suits). 

Art. 80. The curator ad dona administers the estate of the minor, takes care of his person and 
assists him in all his contracts; 

The curator ad litem assists the minor in the courts of justice ; and acts as curator ad bona in 
cases where the interests of that curator are opposed to the interests of the minor. 

Art. 81. The curator ad dona differs from the tutor in no respect except the following: 

1. The tutor is appointed priucipally to the person of the minor, and secondarily, to his estate ; 
and the curator ad bona is appointed principally to the estate of the minor, and secondarily, only 
to his person ; 

2. The tutor is appointed to the minor, whether he be willing or not; but the curator ad dona 
cannot be appointed to the minor, against his will, the judge being bound to appoint the person 
mentioned to him by the minor, if such person has in every other respect, the necessary qualifi- 
cations ; 

P 3. Tutorship is natural, testamentary, legal or dative; curatorship on the contrary, is simply 
ative ; 

4. The tutor stipulates in every contract in the name of the minor and without his presence and 
appears for the minor in every case, when his own interest is not in opposition to that of the minor ; 
whilst the curator ad bona only assists the minor in every contract in which he is concerned, and 
does not appear for him in courts of justice, this being the particular duty of the curator ad litem. 

Art. 82. With the exception of the differences mentioned in the preceding articles. the obli- 
gations, powers, rights and dutics of the curator ad dona are the same as those of the tutor, and 
the rules which bave been established in the chapter which treats of the tatorship, apply likewise 
to the curator ad dona in every respect. 

Art. 83. Although minors who have arrived ut the age of puberty, have a right to point out to 
the judge, the person whom they wish to be appointed their curator ad bona, nevertheless when 
they have once made their choice, or when they have accepted the curator who has been appoint- 
ed over them, they are bound to keep him until their majority or emancipation, unless they have a 
lawful reason to cause him to be removed. 


XXVIT. Emancipation. 


Art. 87. The minor is emancipated of right by marriage. 
Art. 88. The minor although not married, ray be emancipated by his father, or if he bas po 
father, by his mother, when he shall have arrived at the full age of fifteen years. 
This emancipation tekes place by the declaration to that effect of the father or mother, before 
4 notary public in presence of two witnesses. 
97 
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Art. 89. The orphan minor may likewise be emancipated by the judge (but not before he has 
arrived at the full age of eighteen years), if the meeting of the family called to that effect, be of 
opinion that he is able to administer his property. 

This emancipation may be petitioned for either by some of the relations of the minor, or by 
the minor himselt. 

Art. 90. So soon as a minor shall be emancipated, the sams coming to him, for the balance of 
the account of his curatorship, shall be laid out in the purchase of some moveable or immovable 
property, so as to secure him a revenue; and this shall be done by the minor himself with the 
assistance of a curator ad hoc appointed over him by the judge and with the previous advice of 
the family meeting touching the advantage or disadvantage of such purchase. 

Art. 91. The minor who is emancipated has the full adininistration of his estate and may pass 
all acts which are coufined to such administration, grant leases, receive his revenues and monies 
which may be due to him, and give receipts for the same. 

Art. 92. He cannot bind himself legally by promise or obligation, for any sum exceeding the 
amount of one year 01 revenue, 

Art. 93. The minor who is emancipated has no right to claim a restitution on the plea of mere 
lesion or for want of use against acts of simple administration; he has no right either to claim aq 
restitution for mere lesion or for want of use against obligations or promises which do not exceed 
the amount of one vear of his revenue. 

{f however he has contracted in the same year towards one or more creditors several obliga. 
tions, each of which does not exceed the amount of one year of his revenue, but which collected 
together exceed that amount, these obligations may be reduced according to the diseretion of the 
judge, whose duty it shall be, in such case, to take into consideration the estate of the minor, the 
probity or dishonesty of the persons who have dealt with him and the utility or inutility of the 
expenses. A 

Art. 94. The emancipated minor can neither alienate, afiect or mortgage his immovables or 
slaves, without the authority of the judge, which shall be granted with the adviee of the family 
Meeting, iv case OF absolute necessity or of a certain advantage. 

Art. 95. The emancipated minor has no right to dispose of his moveables or immovables by 
donation inter vives, uuless it be by marriage contract, in favour of the person to whom he is to 
be married. 

Art. 96. The minor who is emancipated, otherwise than by marriage, cannot appear in courts 
of justice, without the assistance of a curator ad litem who is to be appointed to him specially by 
the judge, for that purpose. 

Art. 97. The emancipated minor who is engaged in trade is considered as having arrived at the 
age of majority, for all the acts which have any relation to such trade. 


XXVIII. Capacity. 


Art. 23. Every person may contract unless declared incapable by law. 

Art. 24. Persons incapable of contracting are : 

Slaves; 

Minors; 

Persons under interdiction ; 

Married women, in cases expressed by law ; and generally all those to whom the law has inter- 
dicted certain contracts. 

Art. 25. Neither a minor, a person under interdiction, nor a married woman can attack their 
respective engagements on the plea of incapacity, unless in eases provided by law. 

Persons capable of engaging, cannot plead the incapacity of a minor, a person under interdict, 
or a married woman, with whom they have contracted. 


XXIX. Sales. 


Art. 2. Allsales ofimmovable property or slaves shall be made by authentick act or under 
private signature. 

All verbal sale of any of these things shall be null as well for third persons as for the con- 
tracting particular parties themselves, and the testimonial proof of it shall not be admitted. 

The verbal sale of all moveable effects whatever may be their value, is valid, but its testimonial 
proof must be made agreeably to what is directed in the title of contracts and conventional obliga- 
tion in general. 

Art. 3. The sale ofany immovable or slaves made under private signature shall have effect to 
the prejudice of persons not parties to it, only from the day said sale was registered in the office 
of a notary. 

Nevertheless if that registering is duly made, to wit: within six days from the date of the act, 
for sales made in the parish of New-Orieans, and within ten days from the said date for sales 
made in the other parishes of this territory, the sale so registered shall have effect against third 
personsand will bar them even from the date of the act under private signature: but this defect ot 
registering shall not be pleaded between the parties who shall have contracted in said act, their 
heirs or assigns, who are as effectually bound by a sale made under private signature as if it were 
by an authentick act. 

Art 4. The sale is considered to be perfect between the parties, and the property is of right 
acquired to the purchaser with regard to the seller, as soon as there exists an agreement for the 
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object and for the price thereof, although said object has not yet been delivered, nor the payment 
made. 

Art. 13. The expenses of the act or other incidental costs of sale, are chargeable to the buyer 
unless sume agreement be made to the contrary. 


XXX. Obligation of the Buyer. 


Art. 82% The principal obligation of the buyer is to pay the price on the day and at the place 
mentioned in the sale. 

Art. 86. If no stipulations have been mentioned on that point, at the time of the sale, the 
buyer must pay at the time and atthe place where the delivery is to be made. 

Art. 84. The buyer owes interest on the price of the sale, until the payment of the capital, 
in the three following cases : 

ist. If it has been so agreed at the time of the sale; 

Qdly. If the thing sold prodaces fruits or any other income ; 

3d. If he has been sued for the payment. In this last case the interest runs only from the day 
on which the suit was instituted. 

Art. 85. If the buyer is disquieted in his possession, by an action on mortgage or by any other 
claim, he may suspend the payment of the price until the seller has restored him to quiet posses- 
sion, unless said seller prefers to give security. 

Art. 86. If the buyer does not pay the price, the seller may sue for the dissolution of the sale.(1) 

Art. 87. The dissolution of the sale for immovables, is summarily awarded, when there is 
danger that the seller may lose the price and the thing itself. 

If that danger does not exist, the judge may grant to the buyer a longer or shorter time, ac- 
cording to circumstances, provided said term exceed not six months. 

That term being expired without the buyer’s yet having paid, the judge shall cancel the sale. 

Art. 88. If at the time of the sale of immovables it has been stipulated that for want of pay- 
ment of the price within the term agreed on, the sale should be of right dissolved, the buyer may 
nevertheless make said payment after the expiration of the term as long as he has not been placed 
in a state of default by a judiciary demand, but after that demand, the judge can grant him no delay. 

Art. 89. In matters of sale for slaves or moveable effects, the dissolution of the sale shall take 
place of right, if demanded, without its being in the power of the judge to grant any delay, ex- 
cept that fixed by law on the rules of proceedings. (2) 


(1) The option in a seller of having the means of being disentangled from an exrecutory con- 
tract, where the vendce becomes unable or refuses to comply, is a reasonable right and should be 
provided for, by an easy remedy: unfortunately, netther the courts of common luw, or of equity, 
possess adequate powers on this head. kd. 

(2) The foregoing extracts from the eivil law code of Louisiana, have been made partly on 
account of their relevancy to the subject of the questions and answers, which cannot be fully un- 
derstood without, and in part to excite some attention among students, to the study of the civil 
Law. Itis the great fountain from which the common law itself (except in what is peculiar to 
the fendal system and in its forms, ) has chiefly flowed. 

It will surprise the student who has only read the mere writers and compilers of the common 
law, to find in the perusal of the code, much of its very text, and all those great principles of 
common equity and justice, which enter into the administration of law even under its most tecl- 
mical forms, Ld. 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&e. ? 
A. Joseph M’Minn, Murfreesboro’, 
Hawkins Co: style * his excellency 
governor in and over the 
state of Tennessee :”’ (1) term of of- 
fice 2 years and until another is elect- 
ed and qualified: not eligible more 
than 6 years in 8: elected by the 
people: salary, has been $1500. per 
ann. and no other allowance or pro- 
vision: after this year, (2) it is to 
be $2000. (3) 

2. —— Secretary of state &c. ? 
A. Daniel Graham, Murfreesboro’ : 
app. by the legislature: term of of- 
fice 4 years: salary $600. and fees. 

5. Chief justice of tie su- 
preme court of law, &c. ? 

A. There is no“ chief justice.” The 
supreme court, is entitied ** the su- 
preme court of errors and appeals of the 





state of Tennessee : It is composed of 


S$ judges of equal dignity, called 
* judges :°? appointed by the legisla- 

(1) #y the constitution, the governor shall 
be commander in chief of the army and navy 
of this state and of the militia, except when 
they shall be called imto the service of the 
U. S.—The honorary title of ‘ excellency” 
is Ouly by courtesy. 

(2) 1821. 

(S) The governor must be 35-years of age; 
possessed of a freehold of 500 acres, and be 
a citizen of the state 4 years previous to his 


election. Const. 





ture in joint ballot: term of office, 
for life: salaries $1800. (4) 

Judges—John Haywood, Roberi 
Whyte and Thomas Emmerson. 

4. Clerk of the superior o 

supreme court, &c. ? 
A. There are 5 districts or circuits 
—in which this court is held twice 
in each year, viz. Rogersville ant 
Knoxville in East ‘Vennessee ; Spar: 
la, Nashville and Charlotte, West 
Tennessee. 

The clerks are, Peter Parsons at 
Rogersville: Hugh Brown at Knox- 
ville: Archibald W. Overton at Sparta: 
Randal M’Gavock Nashville: and 
Frederick W. Huling (5) at Char 
lotte. They are appointed by the 
court, for life. 

S Attorney General: &c.? 
4. Vhere is no Attorney General. 
The state is divided into 11 districts: 
An attorney for each is appointed by 
the legislature, term of office, for 
life: compensated, by fees on prose 
cution and conviction of offenders. 

6. When, and where, is the anni: 

al meeting of the legislature ? 
A. The present seat of government 
(though not permanently fixed) 
Murfreesboro’, 30 miles S. of Nast 
ville. 


(4) This court has also original and appel 
late equity jurisdiction. 

(4) It is printed ‘* Hewling,” in the stat 
almanack; I follow the M.S. Ed. 
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The stated meetiitg is once in 2 
years; will commence, on the 3d. 
Monday in September next. (i821.) 
The governor may call them toge- 
ther oftener. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 


A. John M’Nairy, in both districts, 


of East and West Tennessee: resi- 
dence, Nashville. 

8, —— Clerk ofthe District court 

&c. ? 
A. Win. C. Mynatt of East Tennes- 
see: residence, Knoxville. Natha- 
niel A. WM’ Nairy, of West Tennes- 
see: resid. Nashville. 

9. District Attorney, &c. ? 
A. Prior Led, (1) for if. Tennessee : 
resid. wnoxvilie. 

Henry Crabb, W. Tennessee: re- 
sid. Nasliville. 

10. Marshal,&c. 2 
A. Charles T. Porier, E. Tennes- 
see; resid. Jefferson Co. Cheeks 
Cross Roads. 

Robert Purdy, W. Tennessee: re- 
sid. Murfreesboro’. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 








(1) Nat. Calendar 1822, 

(2) As late as Mur. 1815. the district cour 
at Kuoxville, was held on the second Mon. 
day in October; the Nat. Calendar of 1822 
—gives also, the 2nd. Monday: My corres- 
pondent states it—as here put down, and I 
presume rightly. 

(3) Vol. 1. contains more than 1200, and 
Vol 2 (including the appendix and index,) 
above 1000 pages. 

The work appears to have been undertaken 
and executed by Sudge Scott on his own in- 
dividual responsibility, and affords abundant 
proof of great labor, and judgment; with a 
Nice attention, to all those subordinate par- 
ticulars of chronological arrangement, mar- 
ginal notes and references to acts in pari ma- 
teria, and whatever is necessary to a conye- 
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A. Thomas Todd. His circuit in- 
cludes, Ohio, Kentucky and Ten- 
nessee, being the 7th. circuit. 

12. At what times and places, are 
District courts ofthe U.S. held, &c.? 
A. At Knoaville, for E. Tennessee 
district, Sd. Monday in 4ipril and 
October. (2) 

At Nashviile, for W. Tennessee 
district, 4th. Monday in May and 
November. 

13. Circuit courts &c. ? 

A. At Knowville, for E. Tennessee 
district, 2nd. Monday in October. 

At Nashville, for W. Tennessee 
district, 2nd. Monday in June. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 

the compiled body of your Statute 
law consist of, &c. 2? 
4. ‘The ** Laws of the State of Ten- 
nessee (including those of North Ca- 
rolina in force in this state) from the 
year 1715 to 1820 inclusive,” have 
been lately compiled and published 
in 2 vols. by Edward Scott, one of 
the judges of the circuit courts of 
law and equity. (3) 





nient and practical use of the matters com- 
prised in it. 
‘‘all the laws of North Carolina, from 
the time of its first settlement as a Brit- 
ish province, that can possibly affect any 
interest, real or personal in Tennessee, are 
comprised in the work, with marginal notes 
and references to subsequent alterations and 
amendments, down to the year 1820, inclu- 
sive. The Declaration of Independence, the 
old Confederation, Constitutions of North 
Caroiina, of the United States and Tennes- 
see, are included; likewise, the act of Assem- 
bly * ceding to the United States the then 
Territory south west of the river Ohio, (now 
Tennessee ;) Ordinance for the government 
of the said Territory ; Ordinances of the Ge- 


* Of N. Carolina. 


In the words of Judge Scott, , 
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15. Can the publick laws in pam- 
phlets, be procured, &c ? 

4. The laws of ‘Tennessee up to 
1813, are published in 1 vol. called 
“‘ Haywoods Revisal.”’ (1) 

The laws in pamphlets since then, 
may be obtained from Daniel Graham 
Esq. secretary of state, or G. Wilson 
printer, at Nashville. 

16.Isthere any Digest of the state 

laws &c ? 
4. There is none, unless judge Scott's 
index to his late edition of the laws, 
may be termed a digest: ‘ Hay- 
woods revisal,’? contains only the 
public laws. 

17. Are there any Reports of cases 
in your state courts, &c. ? 

A. Overton’s Reports, being “ cases 
ruled and adjudged in the superior 
courts of law and equity, (and fede- 
ral courts, ) for the State of Tennes- 
see;’? 2 vols. By John Overton, late 





vernor, Judges, and acts of the Territorial 
Assembly and Legislative Council; the act of 
Congress for the admission of Tennessee in- 
to the Union; all our Treaties with France, 
Spain, Great Britain and the Indian Tribes; 
the acts of Congress respecting the authenti- 
cation of Records from other states; of natu- 
ralization, and declaring when, in what cases 
and how suits may be removed from State 
Courts to those of the United States, are also 
added ; together with the Rules of Practice 
in the respective Courts. The whole con- 
cluding with a copious Index.” Beside which, 
there are inserted in the appendix many use- 
ful forms in civil and criminal cases. ‘Uhe 
index, consists of the heads of the laws, in 
alphabetical order, and a synopsis of contents 
referring to the respective volume, page, chap- 
ter and section, occupying no less than 150 
pages of fine and close print.—Such a work 
in every state would prove invaluable to its 
citizens, and ought in all reason and justice, 


to yield both honor and reward to its author. 
Ed. 


(1) John Haywood Esqr. now one of the 
judges of the Sup. Court of Errors and Ap- 
peals, in Tennessee. 





one of the judges of the superior courts 
of law and equity, and now one of 
the judges of the supreme court of er- 
rors and appeals in that state. Print. 
ed 1813. 1817. Cited, 1 & 2 Tennes.- 
see Reports. (2) 


Cooke’s Reports; being “ reports 
of cases argued and adjudged in the 
Supreme Court of errors and appeals 
of Tennessee, and in the Federal Court 
for the district of West Tennessee.” 
i vol. By William Wilcox Cooke Esqr. 
Printed 1814. Cited, 1 Cooke’s Re- 
ports. (3) 

Haywood’s Reports ; being ‘reports 
of cases argued and adjudged in the 
Supreme Court of errors and appeals 
of the State of Tennessee’ 3 vols. By 
John Haywood Esqr; one of the 
judges of the Supreme Court of errors 
and appeals. Printed 1818. Cited 5. 
4.5. Haywoods Reports. (4) 





(2) Vol. 1, takes in decisions from November 
1791 to May 1813 inclusive; with 
some cases, in the circuit and dis- 
trict courts of the U.S. 

Vol. 2, comprises cases decided between 

Movember 1802, and Fune 1815: and 
one case in the Circt. of the U.S. 
as late as June 1817. 

It appears, that the cases are not printed 
in the two vols, in successive years; but in 
each vol, will be found, decisions in periods 
comprised in the other: This results from the 
courts being held in different districts, and 
the reporter probably—obtaining the cases 
from each, at different periods of time. 

Fudge Overton resigned, in Ap. 1816. 

(3) These reports include cases between 
1811 and 1814, in the Supreme Court of er- 
rors and appeals, and in the Circuit Court of 
the U. S. Judge Overton, appears to have re- 
ported in the same courts during this period, 
but probably—they have not in many ine 
stances, perhaps in none, reported the same 
cases: But I do not know how this is. Ed. 

(4) These reports are between September 
term 1816 and September term 1818 inclu- 
sive: They are numbered 3. 4, 5. as in series, 
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18. Is there any Digest of cases in 
your state courts, &c. ? 
A. None. 

i9. Are there any Treatises on 
the law, in your state &c.? 

4. * North Carolina Justice” 1 vol. 
By John Haywood Esq. (1) 

Wilkinson’s Justice of the Peace ; 
being **a collection of the laws in 
force in the state of Tennessee, rela- 
tive principally to the jurisdiction and 
duty of justices of the peace, distinct 
from their judicial power in session ; 
together with precedents founded there- 
on; comprised under two general heads: 
To which is added, an Appendix con- 
taining some of the most common forms 
in conveyancing”? &c. Ke. By John 
Wilkinson atty. at Law. 1 vol. 1811. 

20. Foreign law books repub- 
lished in your state, &c. 2 
4. None. 

21. Reports of Cases in the 

district or circuit courts of the U.S. 
in your state, &c. ? 
1. There are a few cases reported, 
in L& 2 Tennessee Rep: by judge 
Overton; and in Cooke’s Tennessee 
Reports: (see ante, No. 17.) 

22. is there any Digest of cases 

in those courts, &c. ? 
4. None; the Rules of Practice 
will be found in the new Edit. of 
Tennessee laws; by judge Scott. 
( See ante .Vo. 14.) 

23. Have any books been compo- 
sed, in your State, &c. ? 


(1) This I presume is not specially applica- 
ble to the state of Tennessee; it was pub- 
tished by Judge Haywood whilst the present 
state of Tennessee, was part of the territory 
of N C. Ed 





with Judge Haywood’s “ North Carolina re- 
ports vol. 1. 2.” seep. 195 ante. Mr. Hay- 
wood, was appointed to be one of the judges 
of the Sup. Court of Err. and App. of Ten- 


nessee, Sep. 14, 1816. 
99 








A. None, other than referred to in 
preceding answers. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
A. None. 

25. By whom are attornies or 

counsellors admitted, &c. 2? 
1. By any 2 judges of the Supreme 
or Circuit courts, upon their exami- 
nation, and being satisfied with the 
qualification of the applicant. 

No term of clerkship or study is 
prescribed; but a certificate, from 
the county court of the county where 
the applicant resides, that he is a man 
of good reputation, must be shown, 
and he must have attained 21 years 
of age. 

An admission in one court au- 
thorises admission into any other 
court, on motion. 

An entry is usually made in the 
minutes of the court; and in the su- 
preme court, the name is placed on 
the roll. (2) 

26. On what conditions, &c. from 

other states, &c. ? 
A. Attornies from other states are 
admitted to practice here, on pro- 
ducing a regular licence granted in 
the state from whence they come 3 
and a certificate of good moral cha- 
racter—from some person or per- 
sons of known standing. (3) 


(2) See 1 Scott. 615.1128. 2 ib 259, 

It would appear from a difference of ex- 
pression in the acts, that an exvmnation in 
all cases—-may be by one or more judges, 
but that a /écence, where the applicant is not 
of another state, must be under the hands 
and seals of two judges. Ed 

(3) The act of Nov. 7. 1817 (2 Scott. 393.) 
prescribes, that it shall be the duty of the 
judges to examrine persons licenced to prac- 
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COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 
A. A justices’ court.’ (1) The 
* court of pleas and quarter sessions, 
or county court.” The ** circuit 
court.” The **supreme court of 
errors and appeals.” 

28. Their style, &c.? 
1. ** Justice of the peace,” * Justices 
of the county court,” “Judges of 
the circuit courts,” ** Judges of the 
Supreme court.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 

30. Which have original jurisdic- 
tion, &c. 2 

31. partly original,and part- 
ly appellant &c. ? 

32. appellant jurisdiction on- 
ly, &c. ? 
A. I. A single justice of the peace’ 
(out of court) has cognizance in civil 
cases, (within his county) on all 
debts and demands of 50 dollars and 
under, where the balance is due on! 
any contract, specialty, note or a- 
greement, or for goods wares and 
merchandizes sold and delivered, or 
work or labour done, or for specific 
articles, whether due by obligation, 
note or assumpsit : 





And where the balance is due on 


(1) I have ranked the single justice, along 
with the state courts : The statute book speaks 
of the jurisdiction of a single justice as ex- 





tice in other states, and whoapply for licence 
in Tennessee, and being satisfied of their 
qualifications, and having satisfactory evi- 
dence of his age (21) and moral character, 
shall grant him a licence under dis or their 
hands and seals: 

It appears from this act that in the case of 
an applicant from another state, one judge 
may examine and licence, but that an exami- 





nation is required. Kd. 
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any specialty, note or agreement 
signed by the party, or on a settled 
account signed by the parties, he has 
additional cognizance, from $50 to 
$100 inclusive. 

The trial is without jury, but 
either party may appeal to the next 
county court of pleas and quarter 
sessions ; first giving security to 
prosecute the appeal with effect. 

The appeal, (if made from the jus- 
tice within 5 days at least before the 
court) is to be tried and determined 
by a jury at the first court, and the 
determination is final. 


If not made within 5 days pre- 
vious to the first court, the cause is 
to be continued to the next term. 

The justice on request, is bound 
to summon the witnesses of the par- 
ties to court; and is not to sit on the 
appeal. 

A justice has cognizance, of set- 
off, and is to award judgment and 
issue execution agt. plff. or defdt. 
accordingly. And may issue attach- 
ment for debts, where he has juris- 
diction &c. 

In all suits where the subject mat- 
ter does not exceed $50, the justice 
is to determine the cause on its merits, 
and to hear parol or other legal evi- 
dence to impeach the consideration 
or validity of any bond or note, as 
well those with as without seal. (2) 





ercised out of court; meaning doubtless, out 
of the county court, which is composed of jus- 
tices of the peace ina collective capacity; 
but the justice of peace may be considered the 
most inferior court of civil jurisdiction. Ed. 

(2) These are the words of the act, and 
appear to be understood as giving equity ju- 
risdiction to the justice: the act gives the 
same direction, upon the appeal, and to all 
courts, in cases not exceeding $50: yet it 
does not seem from the terms of the statute, 
that any other than common law powers are 
bestowed. Ed. 
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No justice of the peace, (nor any 
court,) is to admit a plea denying 
the execution of any bond or note 
with or without seal, unless the de- 
nial is on oath in writing, signed by 
the party. 

‘he execution of a justice, issues 
against the goods or body, and is 
executed as in other courts. The 
defendant however, on giving secu- 
rity for payment of the debt, interest 
and costs, may have a stay of exe- 
cution for a limited time, shorter or 
longer according to the sum recover- 
ed; but in few cases exceeding 90 
days. 

If the appellant being defdt. fails 
to appear at the term and prosecute 
his appeal, judgment is to be enter- 
ed by default for the amount of debt 
and costs, and the court on motion, 
is to enter judgment for the same 
against defdt. or his security or se- 
curities. 

If the plff. below is appellant and 
fails to appear and prosecute, judg- 
ment of Non Pross is entered, and 
defdt. on motion, is to have judgment 
against him and his sureties for 
costs. 

Where the party appears and a 
trial is had on the merits, and judg- 
ment against the appellant; judg- 
ment in like manner is to be against 
his security or securities on motion 
Ae, 

No appeal lies, from the judgment 
of a justice to the circuit court. 

(1) By the constitution (1796) the judicial 
power, is vested in such courts of law and 


equity as the legislature from time to time 
may establish. 

All judicial officers are appointed by joint 
ballot of both houses of the general assem- 
bly who hold their offices during good beha- 
viour. With respect to justices of the peace 
(who are judicial officers) the constitution 
lumits the number to be appointed in each 
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county, $0 as they shall not exceed 2 fur eacd | 





By an act passed WVov. 35. 1819, 
when an action is brought on an ac- 
count coming from any other state, 
with the aftidavit of the pltff. and 
certificate of a justice annexed to 
the acct. and also, the clerk of the 
county’s certificate, that the said 
justice is an acting justice within the 
county, the justice of the peace or 
court before whom such suit is 
brought, shall enter judgment and 
issue execution on such account, un- 
less defendant on oath deny the jus- 
tice of it. 

II. The Court of Pleas and 
Quarter Sessions’’ called the ** Coun- 
ty Court.” 

This court is composed of 5 Jus- 
tices of the Peace of the county, any 
3 of whom may execute the judicial 
powers of the court : 


It sits quarterly, and the members 
are entitled to $1 50, per diem, dur- 
ing their attendance at the term. (1) 


The civil jurisdiction of this court, 
is very extensive. 

It has original cognizance within 
the county, of all causes of eject- 
ment, formedon, dower, partition, 
trespass quare claus. freg., and in all 
personal actions whatsoever (where 
the cause of action is not under $ 50 ;) 
and on penal statutes, and in suits 
for filial portions, legacies, and dis- 
tributive shares of intestates estates, 
and all other matters relating there- 





captains company; except for the company 
which includes the county town, which shall 
By law, the justices of the 
county are required at the Ist. term of the 
county court in each year, to select by ballot 
5 justices out of their number for holding the 
county court, and they are the judges for that 


not exceed 3. 


year; and form, what is called the court of 
quorum, or quorum-justices. 

The clerks are appointed by the courts, 
and hold their offices during good behaviour 
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to, and for all sums due from guar- 
dians, exrs. or admrs. to orphans. ( 1) 

It is the court of probate of wills, 
and for granting letters testamentary 
and of administration ; and exercis- 
ing many incidental powers belong- 
ing thereto in conformity with that 
branch of the ecclesiastical jurisdic- 
tion in England; although much 
changed and rendered more eilicient, 
by particular regulations. 

For example, where the validity of 
a wiil is called in question, an issue 
is to be made up, and the fact tried 
by jury. 

It is the orphans court; and takes 
cognizance of all matters concerning 
orphans and their estates; appoints 
guardians, and controls and regu- 
lates their conduct ; (2) compels them 
to account and may remove them at 
their pleasure. 

It has the care and custody of ideots 
and lunatics, may appoint guardians 
of their persons and estates, compel 
them to account, and remove them at 
pleasure, as in other cases of guar- 
dianship ; the factofideocy or lunacy, 
being ascertained by the inquisition 
of a jury on a writ from the court te 
the sheriff, &c. 

The criminal jurisdiction of the 


(1) In the case of claims by orphans, lega- 
tees, next of kin &c. against guardians, exrs. 
admrs. or other persons, for their shares, lega- 
cies, portions or estate, the remedy is summa- 
rv, by petition to the court, answer or demur- 
rer, inthe nature of achancery proceeding. See 
N. Carolina, ante 198, for the method of pro- 
ceeding. Ed. 

(2) The ‘ orphans court” as such, is held 
statedly once a year, by the justices of the 
county court; but the county court at all 
times retains its jurisdiction in the appoint- 
meut &c. of guardians, and inquiring into 
The cir- 
cuit court, has also concurrent jurisdiction, 


Ed. 


their abuses and mismanagement. 


(3) Under $10. 
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county court, extends only to cases 
of petit larceny, (3) assault and bat- 
tery, trespasses, breach of the peace 
and other misdemeanors of an infe- 
rior nature. 

From the sentence, judgment, or 
decree of this court, in every Cause, 
civil and criminal, or falling under 
any of the preceding judicial powers, 
an appeal lies to the Circuit Court in 
the proper county,—upon the me- 
rits ; and a writ of error lies into the 
circuit court, to reverse for all er- 
rors in its process and proceedings. 

If the cause has been tried by a 
jury below, it is tried denovo on the 
appeal; and in other cases is heard 
upon the whole case ; the whole re- 
cord and proceedings going up with 
the appeal. 

In all cases, the appellant gives 
bond and sureties to prosecute the 
appeal, and to abide by and perform 
the judgment or decree of the court 
of appeal. 

A writ of error, also lies from the 
circuit to the county court to reverse 
for error in the process and proceed- 
ings ; security being given to abide 
by and perform the judgment of the 
court. (4) 


(4) The jurisdiction and powers of this 
court in county matters, and of an extra-judi- 
cial kind, are most extensive: The court ap- 
points sheriffs, coroners and constables, who 
hold for 2 years; as also a register and ranger 
for the county who hold during good beha- 
viour. Lay county taxes, and appoint the 
collectors; appoint overseers of roads; fix 
the place and provide for building bridges and 
repair of them; establish ferries; appoint jurors 
to serve at the courts; determine suits and 
controversies respecting roads and ferries; 
build and repair court houses—-gaols &c ; pro- 
vide weights and measures; lay out prison 
bounds ; have jurisdiction in cases of ap- 
prentices; lay off counties into districts ; grant 
tavern licenses; take cognizance of the poor, 
and lay taxes for their support ; beside many 
other special duties and authorities. Ed. 
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lll. The “ Circuit Courts ;” The 
state is divided into 7 circuits, each 
ircuit containing a certain number 
{ counties. 

¥or each circuit, a single judge is 
appointed by joint ballot of both 
Dranches of the general assembly, 
and is commissioned by the gover- 
nor; and holds his office during good 
behaviour, in other words for life. 

He is to reside within the circuit, 
and hold 2 courts annually in each 
county. 

This court within its circuit, has 
original jurisdiction over all mat- 
ters and causes at common Jaw in 
civil cases, concurrent with the coun- 
ty court, and original exclusive ju- 
risdiction in all criminal causes 
whereof the county courts have not 
original jurisdiction, and concurrent 
jurisdiction with the county court— 
in cases of routs, riots, unlawful as- 
semblies and petit larceny. (1) 

It has original chancery jurisdic- 
tion in all causes of equity, and is 
regulated in its proceeding and de- 
crees, by the principles of the Eng- 
lish chancery, with some differences 
in modes of practice and execution of 
process &c. 

From the sentences, judgments 
and decrees of this court in all causes 


| civiland criminal, in law and equity, 


tenol Betog 


RON Ne 


an appeal lies, to the supreme court of 
errors and appeals for the district in 
which such sentence judgment or 
decree is rendered. 

IV. The Supreme Court of Er- 
rors and appeals.” 

This court is composed of 3 judges, 
appointed by joint ballot of both 
branches of the general assembly. 


(1) This court appears also to have concur- 
rent jurisdiction with the county court in 
the appointment and removal of guardians ; 
and in superintending their conduct and ac- 
counts. It has also jurisdiction concurrent 


with the county court, in all suits for filial 








It has original chancery jurisdic- 
tion concurrent with the circuit 
courts, in all causes of equity; and 
in fact the greatest portion of (ori- 
ginal) chancery business is done 
here; and is a court of errors and 
appeals in all causes civil and crimi- 
nal, in law and equity from the Cir- 
cuit Couris; and from the County 
Courts also, both parties consenting. 

This court sits twice a year at 6 
places of holding courts, the state 
being divided into 6 judicial districts 
for the Supreme court, viz. at Ro- 
gersville and Knoxville, in East 
Tennessee; and Sparta, Nashville, 
Charlotte and Columbia, in West 
‘Tennessee. 

33. Which are courts of equity, 

and which of law, &c. ? 
4. The proceedings are by bill and 
subpena, and similar in all essen- 
tial forms, to those of the English 
chancery. 

34. What methods are used to 
carry up judgments &c. 2 
A. From the judgment or decree of 
a circuit court in chancery, the party 
may of right appeal to the supreme 
court of errors and appeals for the 
district; where the cause is to be re- 
examined and decided upon the whole 
matters of law and fact, as in causes 
originally commenced in that court. 

From the judgment of a justice of 
the peace in any civil cause an appeal 
lies to the next county court, first 
giving security for prosecuting with 
effect, on which appeal the cause is 
to be determined by jury and is fi- 
nal. (2) 

From the sentence or judgment 
of a county court an appeal lies to the 





—— 


portions, legacies, and distributive shares of 
intestates estates. Ed. 

(2) It appears also, that a certiorari lies 
from the county court to a justice of the 
peace to remove his proceedings; and a su- 
perseceas te execution, Ed. 
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dians, exrs. or admrs. to orphans. ( 1) 

It is the court of probate of wills, 
and for granting letters testamentary 
and of administration ; and exercis- 
ing many incidental powers belong- 
ing thereto in conformity with that 
branch of the ecclesiastical jurisdic- 
tion in England; although much 
changed and rendered more eilicient, 
by particular regulations. 

Kor example, where the validity of 
a wiil is called in question, an issue 
is to be made up, and the fact tried 
by jury. 

It is the orphans court; and takes 
cognizance of all matters concerning 
orphans and their estates; appoints 
guardians, and controls and regu- 
lates their conduct ; (2) compels them 
to account and may remove them at 
their pleasure. 

It has the care and custody of ideots 
and lunatics, may appoint guardians 
of their persons and estates, compel 
them to account, and remove them at 
pleasure, as in other cases of guar- 
dianship ; the factof ideocy or lunacy, 
being ascertained by the inquisition 
of a jury on a writ from the court to 
the sheriff, &c. 

The criminal jurisdiction of the 


(1) In the case of claims by orphans, lega- 
tees, next of kin &c. against guardians, exrs. 
admrs. or other persons, for their shares, lega- 
cies, portions or estate, the remedy is swmma- 
ry, by petition to the court, answer or demur- 
rer, inthe nature of achancery proceeding. See 
N. Ccrolina, ante 198, for the method of pro- 
ceeding. Ed. 

(2) The ‘ orphans court” as such, is held 
statedly once a year, by the justices of the 
county court; but the county court at all 
times retains its jurisdiction in the appoint- 


ment &c. of guardians, and inquiring into 


their abuses and mismanagement. The cir- 
cuit court, has also concurrent jurisdiction. 
Ed. 


(3) Under $10. 
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county court, extends only to cases 
of petit larceny, (3) assault and bat- 
tery, trespasses, breach of the peace 
and other misdemeanors of an infe- 
rior nature. 

From the sentence, judgment, or 
decree of this court, in every Cause, 
civil and criminal, or falling under 
any of the preceding judicial powers, 
an appeal lies to the Circuit Court in 
the proper county,—upon the me- 
rits ; and a writ of error lies into the 
circuit court, to reverse for all er- 
rors in its process and proceedings. 

If the cause has been tried by a 
jury below, it is tried denovo on the 
appeal; and in other cases is heard 
upon the whole case ; the whole re- 
cord and proceedings going up with 
the appeal. 

In all cases, the appellant gives 
bond and sureties to prosecute the 
appeal, and to abide by and perform 
the judgment or decree of the court 
of appeal. 

A writ of error, also lies from the 
circuit to the county court to reverse 
for error in the process and proceed- 
ings ; security being given to abide 
by and perform the judgment of the 
court. (4) 


(4) The jurisdiction and powers of this 
court in county matters, and of an extra-judi- 
cial kind, are most extensive: The court ap- 
points sheriffs, coroners and constables, who 
hold for 2 years; as also a register and ranger 
for the county who hold during good beha- 
viour, Lay county taxes, and appoint the 
collectors; appoint overseers of roads; fix 
the place and provide for building bridges and 
repair of them; establish ferries; appoint jurors 
to serve at the courts; determine suits and 
controversies respecting roads and ferries; 
build and repair court houses—-gaols &c ; pro- 
vide weights and measures; lay out prison 
bounds ; have jurisdiction in cases of ap- 
prentices; lay of counties into districts ; grant 
tavern licenses; take cognizance of the poor, 
and lay taxes for their support ; beside many 





other special duties and authorities. Ed. 
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ll. The “ Circwit Courts ;” The 
state is divided into 7 circuits, each 
circuit containing a certain number 
of counties. 

€or each circuit, a single judge is 
appointed by joint ballot of both 
branches of the general assembly, 
and is commissioned by the gover- 
nor; and holds his office during good 
behaviour, in other words for life. 

He is to reside within the circuit, 
and hold 2 courts annually in each 
county. 

This court within its circuit, has 
original jurisdiction over all mat- 
ters and causes at common Jaw in 
civil cases, concurrent with the coun- 
ty court, and original exclusive ju- 
risdiction in all criminal causes 
whereof the county courts have not 
original jurisdiction, and concurrent 
jurisdiction with the county court— 
in cases of routs, riots, unlawful as- 
semblies and petit larceny. (1) 

It has original chancery jurisdic- 
tion in all causes of equity, and is 





regulated in its proceeding and de- 
crees, by the principles of the Eng- 
lish chancery, with some differences 
in modes of practice and execution of 
process &c. 

From the sentences, judgments 
and decrees of this court in all causes 
civil and criminal, in law and equity, 
an appeal lies, to the supreme court of 
errors and appeals for the district in 
which such sentence judgment or 
decree is rendered. 

IV. The * Supreme Court of Er- 
rors and appeals.” 

This court is composed of 3 judges, 
appointed by joint ballot of both 
branches of the general assembly. 


(1) This court appears also to have concur- 
rent jurisdiction with the county court in 
the appointment and removal of guardians ; 
and in superintending their conduct and ac- 
counts. It has also jurisdietion concurrent 


with the county court, in all suits for filial 





It has original chancery jurisdic- 
tion concurrent with the circuit 
courts, in all causes of equity; and 
in fact the greatest portion of (ori- 
ginal) chancery business is done 
here; and is a court of errors and 
appeals in all causes civil and crimi- 
nal, in law and equity from the Cir- 
cuit Courts; and from the County 
Courts also, both parties consenting. 

This court sits twice a year at 6 
places of holding courts, the state 
being divided into 6 judicial districts 
for the Supreme court, viz. at Ro- 
gersville and Knoxville, in East 
Tennessee ; and Sparta, Nashville, 
Charlotte and Columbia, in West 
‘Tennessee. 

33. Which are courts of equity, 
and which of law, &c. 2 
4. The proceedings are by bill and 
subpena, and similar in all essen- 
tial forms, to those of the English 
chancery. 

34. What methods are used to 
carry up judgments &c. ? 

A. From the judgment or decree of 
a circuit court in chancery, the party 
may of right appeal to the supreme 
court of errors and appeals for the 
district; where the cause is to be re- 
examined and decided upon the whole 
matters of law and fact, as in causes 
originally commenced in that court. 

From the judgment of a justice of 
the peace in any civil cause an appeal 
lies to the next county court, first 
giving security for prosecuting with 
effect, on which appeal the cause is 
to be determined by jury and is fi- 
nal. (2) 

From the sentence or judgment 
of a county court an appeal lies to the 





en 


portions, legacies, and distributive shares ot 
Ed. 

(2) It appears also, that a certiorari lies 
from the county court to a justice of the 


intestates estates. 


peace to remove his proceedings; and a su- 





Ed. 


perseceas te exccution, 
















































circuit court of the county, on bond 
and security for prosecuting the ap- 
peal and performing the judgment 
of the county court. (1) 

So also an appeal in the nature of 
a writ of error lies in all causes de- 
termined in the county court, to 
the circuit court of the county ; and 
(both parties consenting,) such ap- 
peal may be direct, to the supreme 
court of errors. 

So also a writ of error lies from 
the county court into the circuit 
court, to correct errors in the record 
and proceedings, on giving bond and 
security to abide the judgment of 
the circuit court. 

Writs of error lie, from the judg- 
mentsof the respective Circuit Courts, 
to the Supreme Court of errors and ap- 
peals for the district, on sufficient se- 
curity, that the party prosecute his 
writ to effect, and answer all damages 
and costs if he fail &c. 

So also, if any party is dissatisfi- 
ed with the judgment of a circuit 
court, or is of opinion there is error 
in the record of the proceedings, lhe 
may pray an appeal in the nature of 
a writ of error to the supreme court 
for the district in which judgment is 
rendered, on bond and security to 


(1) On appeals in criminal cases I pre- 
sume, suc a bond isdipensed with. Ed. 

(2) It would seem, that in all cases civil 
and criminal where an appeal is allowed, the 
cause both as to law and fact is tried denovo, 
by a jury, where the issue below was to the 
country ; or by the court, where the question 
below was determinable by the justices of the 
county court, or judge of the circuit. 

What is meant by an appeal in the nature of 
a writ of error, as differing from other appeals, 
I do not quite comprehend : 

I am led to suppose however from a part 
of the MS, that as a ground for an appeal of 
this nature, exceptions must have been taken 
to the opinion of the court below and a bill 
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prosecute with effect, or on failure 
to satisfy all damages and costs 
which may be awarded against him 
for wrongful prosecution &c. Bu 
in criminal cases such bond and ge. 
curity is not required. 

It may be observed here that by 
statute, the judges of the court of 
errors and appeals as well as the cir. 


cuit court judges, as to the decisions , 


in all material points, are to file theiy 
opinions in writing among the pa- 
pers of the cause within 10 days 
from delivery ; and upon a writ of 
error to reverse the judgment of any 
circuit court in any cause, the clerk 
is to send a transcript of the opinion 
with the record, to the C. of Er- 
rors. (2) 


MISCELLANEOUS. 


35. Who is State Printer, &c.? 
A. Geo. Wilson, of Nashville; and 
Heiskell and Brown, of Knoxville. 

36. Whois the principal Bookseller 
at the seat of Government 2 
4. None, at Murfreesboro the pre- 
sent seat of government ; Ingram and 
Lloyd, are respectable booksellers at 
Nashville; they have a large stock 
of well assorted books. 





tendered, in which case the cause goes up on 
the transcript of the proceedings without 4 
writ of error, and the judgment may be re- 
versed for errors in the record, or if none, be 
tried de novo on the appeal, upon the merits. 

It is proper to add, that in what is stated 
respecting courts and removing of causes, for 
the sake of brevity I have omitted much de- 
tail, and in doing so am responsible for all 
imperfections, This is not a work intended 
for practitioners in the state, but only to pre- 
sent an outline for public information in re- 
gard to many heads of inquiry. On all those 
subjects which called for exactness, no pains 
have been spared within my power to attail 
it. Ed, 
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No. 11. CONVEYANCE;BY DEED, &C. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

4. Bargain and sale: The statute of 
uses is In force here. 

9, Does the legal possession pass 

without livery, &c. ? 
4. By an act in 1805. c. 11. (1 Scott 
356) a grantor out of possession, 
and though there be an adverse pos- 
session, may convey such right and 
title as he hath, and with the same 
effect as if he had been in the actual 
possession, and the grantee shall 
have the same right of action to re- 
cover the possession as the grantor 
had at the time of executing the con- 
veyance. 

An act of the last session ( Octo- 
ber 1821,,) makes some alteration in 
this respect, and declares convey- 
ances of land held adversely to be 
illegal, and not to vest a legal title 
in the grantee. 

The execution and registration of 
the deed passes possession, without 
livery of seizin or other form of law. 
(1 Scott. 26.) 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. 2 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. 2 
4. Deeds are construed by the in- 
tent; and by the construction given 
to the act of North Carolina of (1715. 
c. 38. 55.) te convey a fee, need not 
(necessarily, ) contain the words heirs 
and assigns. (1) 


(1) Tennessee was witnin the state of 
North Carolina watil the 25th Feb. 1790, when 
it was ceded to the U. States. It then be- 
came a territory of the U. S. south of the 
Ohio, and continued so, until the formation 


of a constitution of government as a state 
Feb. 6, 1796. 
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As to estates tail, they are abolish- 
ed by act of M. Car. 1784. c. 22. in 
this manner, ** that any person seiz- 
ed or possessed of an estate in gene- 
ral or special tail whether by pur- 
chase or descent, shall be deemed to 
be seized and possessed of the same 
in fee simple without any condition 
or limitation wiiatsoever to him his 
heirs and assigns forever, and shall 
have full power and authority to de- 
vise or sell the same as he shall think 
proper; and such estate shall de- 
scend under the same rules as other 
estates in fee simple.” 

5. Are attesting witnesses &c. re- 
quired to conveyances 2 
4. Deeds and conveyances of land 
absolute or in mortgage, must by law 
be registered, before they are per- 
fected. And in order to registry, 
certain previous formalities must be 
observed, in respect of the proof of 
their execution. 

This is done, either by the deposi- 
tion of subscribing witnesses, or ac- 
knowledgment of the party, before 
officers authorised for that purpose. 

The fundamental law of North 
Carolina and in force here, which 
requires the deed for real estate to 
be registered (vecorded,) before it is 
of_any avail to pass real estate, is as 
early as 1715.¢. 38.8.5. (i Scott. 25.) 

It enacts, * that no conveyance or 
bill of sale of lands (other than mort- 
gage, ) in What manner or form so- 
ever drawn shall be good and avail- 
able in law, unless the same shall be 
acknowledged by the vendor or prov- 
ed by one or more evidences upon oath, 
either before the chief justice for the 





Tennessee was declared to be one of the 
states of the Union, by act of congress Fune 
1, 1796. 

I do not perceive that the act of 1715 re- 
ferred to, authorizes this construction, viz. 
‘that in conveyances by deed, a fee may pass 





by the intent, without an express limitation 


time being, or in the court of the 
precinct where the land lieth, within 
12 months after the date of the said 
deed ; and that all deeds so done and 
executed shall be valid and pass es- 
tates in land or right to other estate 
without livery of seizin, attornment 
or other ceremony in the law what- 
soever. 

Thus, all deeds which were not 
registered within 12 months from 
their date became invalid: 

This gave rise to a series of acts 
passed at different periods, allowing 
deeds which had become invalid for 
defect of registry. to be so register- 
ed (if duly proved or acknowledged.) 
within the time allowed by the ex- 
tending acts; generally 1 year. 

This practice of extending laws, 
continued until 1817 when an act 
passed which authorized deeds and 
mortgages duly proved or acknow- 
ledged, to be registered at any time, 
so as to have effect against the 
grantors &c, and against all persons, 
if registered within 12 months from 
the execution. 

This act was amended by a sup- 
plement in 1819, which required 
deeds to be registered within 12 
months from the eaeculion ; and at 
any time after; but if registered af- 
ter 12 months, then only to operate 
and take effect from the time when 
so registered. 

These acts are more particularly 
adverted to in answer to Wo. 10. &c. 

In regard to the number of wit- 
nesses to prove the execution, the 





to heirs.” 


cated the law onthis head in Caro’ina, dd 


The genmenian who communi- 


not appear to hold this opinion: See p 200. 
By an act passed in 1784. (1 Scott. 297) where 
lands are devised, it shall be construed a fee 
simple, unless by plain or express words or 
by plain intent, it appears the testator intend- 
ed to convey an estate of less dignity. Ed. 
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place of recording, the officer to take 


the proof or acknowledgments, sub. - 


sequent acts immediately to be no. 
ticed, have altered in some particu. 
lars the law of 1715. 

But still, no deed for the conver. 
ance of land is valid or can be y. 
ceived in a court of justice, until it 
is registered, 

The existing statutes respecting 
the necessary formalities to be ob. 
served in order to entitle the deed to 
registry, are those which follow. 

By an acl in 1807. ¢. 85. C1 Scott, 
1068.) all deeds for the absolute 
transter of real property, or in trust 
or of mortgage, and powers of at- 
torney authorizing the sale of real 
property hereafter to be exhibited for 
registration, before they can be ad- 
mitted to registration, must first be 
acknowledged by the grantor in such 
deed or power of attorney, or be 
proved by at least 2 subscribing wit- 
nesses in the court of the county, or 
court of the district where the land 
or part of it lies: (1) 

And by the same act, all bills of 
sale or other instruments for the 
transfer of personal property before 
registration, must be acknowledged 
or proved in the court of any county 
or district within this state ; and the 
registration of such bills of sale Ac. 
for personal property is to be, in the 
county where the vendee or bargaincé 
resides, and if not a resident of the 
state, in the county where proven 0! 
acknowledged. 

The act also directs, that the ac: 
knowledgment or proof in court in 


eee 


The MS. however from Tennessee, refers 
to chap. 55. a law not to be found in Judge 
Scott’s work : possibly the opinion mention 
ed in the text, may be grounded on that. Ed. 

(1) Where the grantor or witnesses art 
not of the state, see No. 24. And in rt 
spect of secondary evidence, No. 26. 
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both cases of real and personal es- 
tate, shall be endorsed by the clerk 
on the back of the deed or instru- 
ment; which shall then be entitled 
to registration. (See Vos. 18. 19. 


post.) 

The whole of which certificate en- 
dorsed on any deed, bill of sale &c, 
is to be registered with the deed. (1) 


[As to the necessity of any sub- 
scribing witnesses to the conveyance, 
this does not seem to be required by 
the law of 1715 as essential to the 
form of the deed. They are so, for 
no other purpose, but to enable the 
grantee to prove the execution in or- 
der to registration; for if there be 
no witnesses, yet if the deed be duly 
acknowledged by the grantor, it must 
be admitted to registry and is then 
evidence between the parties: But if 
it should happen from any cause that 
such acknowledgment cannot be ob- 
tained, it would be wholly inopera- 
tive, unless there be two subscribing 
witnesses at least, by whom it may 
be proved in court, in order to au- 
thorize its registration; it is there- 
fore very material, to have at least 
2 subscribing witnesses :] (2) 

6. Must the deed be sealed ? 


(1) As observed in the text, by the laws of 
Tennessee, all conveyances whether absolute 
or in trust or in mortgage for real estate, are 
of no validity (even as between parties) in a 
court of law or equity, until they are register- 
ed in the proper county; and before they can 
be registered, must be acknowledged or prov- 
ed asthe law directs. In certain cases, in 
order to give effect to agreements and trans- 
fers relative to personal estate, registering is 
necessary, and then they also must be first 
acknowledged or proved, as is directed by 
this law of 1807. Ed. 

' (2) The observations contained in this paren- 
a thesis, are deduced as well from my understand- 
@ ing of the law of Tennessee as from the answer 
Fi inthe MS. to the 5th. question, which is in these 
| Words; “ conveyances of property must be ac- 
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7. Is a scroll sufficient ? 

A. The deed must be sealed ; but by 
an act passed Wov. 2, 1801, (1 Scott 
694,) ** any instrument to which the 
person making the same shall affix a 
scroll by way of seal, shall be ad- 
judged and holden to be of the same 
force and obligation as if it were ac- 
tually sealed.” 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
A. They are much altered by our 
statutes ; the conveyance for exam- 
ple, must be registered, on a previous 
acknowledgment or proof in a court 
of record, before it has complete va- 
lidity ; though when registered, it 





relates to its origin, saving to inter- 
mediate incumbrancers their liens, if 
any have been lawfully acquired. (3) 
9, Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
4. It is necessary as between the 
parties : No legal claim can be found- 
ed on it, unless it is acknowledged 
by the grantor or proven by 2 sub- 
scribing witnesses (except &c. see 





knowledged in open court, or be attested (proved) 
by two competent and credible witnesses ; and ab- 
solute or conditional conveyances require the same 
attestations.” I have transeribed the act of 1807 
nearly in the words of it, as an answer to the 5th. 
question, and added whatisin the [ —j. 

Beside which it is proper to mention, that if 
there be any mistake in the quotation of laws,or 
in explanatory remarks, they must be imputed to 
myself. In general the answers, only give the 
result of existing acts, referring me to the com- 
pilement of Judge Scott, for details. Ed. 

(3) The act of 1819 mentioned hereafter, says, 
that if not registered within the year, they shall 
only operate and have effect from the time of re- 
gistry: But this must have respect to 3d. per- 
sons: as between the parties, the opinion exe 
pressed in the answer, is doubdess correct. Bd) 
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JVo. 26.) in some proper court of re- 
cord, and such probate be endorsed 
and the deed be registered. (See V0. 5) 

In regard to taking acknowledg- 
ments, and proofs in courts of other 
states or territories see post. No. 24. 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
4. The prior deed or mortgage, must 
be registered within 12 months from 
its execution; after that period, it 
takes effect only from the time of re- 
gistry against subsequent purchasers 
and mortgagees: This will be seen, 
from the following laws. 

By an act passed Oct. 27. 1817. c. 
45. (2 Scott. 338.) it is enacted, that 
all deeds for the conveyance of lands, 
mortgages, deeds of trust, powers of 
attorney and bills of sale which shall 
hereafter be executed, may be proved 
or acknowledged and registered at 
any time agreeable to the laws now 
in force on that subject, and the 
same shall be good and valid in law 
and equity against the claim &c. of 
the grantors &c. and of all subse- 
quent purchasers with notice of such 
deeds &c ; and against the claim of 


(1) Whether a subsequent purchaser or mort- 
gagee, having notice of an unregistered deed at 
the time of his purchase, could avail himself 
against such prior deed not registered until atter 
the expiration of the 12 months, must depend on 
the construction of these acts: 

The act of 1817, clearly excludes after pur- 
chasers having notice, although the prior deed is 
registered at any future time beyond the 12 
months; but the act of 1819, makes no such eX- 
ception in favour of the prior purchaser, but 
drops the case of notice, and enacts, that hereaf- 
ter &c, all deeds &c. shall be registered within 
12 mouths from the execution thereof; and ifany 
person shall fail to have the same registered with- 
‘im the term prescribed, such person may register 
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every person &c, provided the same 
shall have been proven, or acknow- 
ledged and registered, within 12 
months after the execution thereof. 
And by another act passed Nov. 23. 
1819. c. 47, (2 Scott 494.) that here- 
after, alldeeds of conveyance or other 
instruments of writing required by 
the laws of this state to be registered, 
shall be registered within 12 months 


JSrom the execution 3 and if any person 


shall fail to have his or her deed or 
other instrument of writing as afd. re- 
gistered within the term by this act 
prescribed, such person &c, may at 
any time thereafter have the same re- 
gistered, in which case such deed &c. 
shall only operate and take effect 
Jrom the time when so registered. 

It is to be presumed notwithstand- 
ing, that a subsequent purchaser or 
mortgagee having notice at the time of 
his purchase, of the prior deed, would 
be postponed in equity, although the 
prior deed should not be registered 
until after the expiration of the 12 
months from its execution. (1) 

Instruments relative to * personal- 
ty,” requiring to be registered. 

[All sales of slaves are to be in wri- 
ling, or not to be valid. 

And all bills of sale of negroes, 
and deeds of gift of any estate what- 
soever, shall be proved in due form 
and recorded, and if not so authen- 


itany time thereafter, in which case, such deed 
&e, shall only operate and take effect from the 
time when so registered. 

The terms of the latter act, would seem to at- 
tach priority, solely to the time of prior registr), 
when such registering is made after 12 months 
from the execution of the deed. 

The doctrine of notice however, as understood 
in courts of equity, probably justifies my corres 
pondents opinion : 

I have not examined the cases, but it appeal’ 
to me that the application of that doctrine to the 
provisions of the act of 1819, might go far to de- 
feat not only the words, but the intent and polit 











of it. Ed. 
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ticated and perpetuated, to be void 
and of no effect whatsoever. Act 
1784. c. 10. (1 Scott 313.) 

All deeds for the settlement of 
slaves or other personal property in 
consideration of * marriage,” shall 
be void as to creditors and subse- 
quent purchasers, unless proved by 
2 witnesses at least and registered. 
Act 1805. c. 16. (1 Scott 857.) 

These several acts remain as to 
the substance, namely, that bills of 
sale of slaves ; deeds of gift of per- 
sonal property; and of slaves or oth- 
er personal property in settlement 
on consideration of marriage, shall 
be executed, acknowledged or pro- 
ved, and be registered. 

But in certain particulars relative 
to probate and registry, they are 
somewhat changed, and put in these 
respects, precisely on the same foot- 
ing, as deeds and conveyances of 
real estate, except inthe particulars 
mentioned below. 

For the act of 1807. c. 85. (1 Scott 
1068.) expressly provides, that all 
bills of sale or other instruments for 
the transfer of personal property, be- 
fore registration, must be acknowl- 
edged or proved in the court of “any”? 
county or district within the state by 
the acknowledgment of the grantor 
dc, or be proven by at least 2 subscri- 
bing witnesses; and the registration 
of such bill of sale &c. for personal 
property, is to be in the county where 
the vendee or bargainee resides, and if 
not a resident of the state, in the coun- 
ly, where proven or acknowledged. 

fn the 3 cases then, “of sales of 
slaves ;” * deeds of gift of personal- 
ty;” and “deeds for the settlement 
of slaves or other personal property 
on marriage,” the instruments must 
be acknowledged or proven and re- 
gistered, as deeds for land must, in 
order to be evidence or have validi- 
ity; except. that the proof or ac- 
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knowledgment may be taken before 
avy court of the county or district in 
the state ; and the instrument is to be 
registered in the county where the ven- 
dee or bargainee resides, and if not 
resident in the state, in the county 
where proven or acknowledged : 
whereas in conveyances of land, the 
proof &c, must be in the court of the 
county or court of the district where 
the land or some part of it lies, and 
be registered there: Except that 
the deed of a feme covert, may be ac- 
knowledged by husband and wife be- 
fore any court of record in the state, 
or out of the state, when they reside 
out of it; and the feme may be exam- 
ined by commission, out of that court 
in which the deed has been proven, 
or acknowledged by the husband. 

As to the time of registering, and 
the effect of registering these instru- 
ments regarding personal property, 
this stands upon the same footing as 
conveyances of real estate. 

And this depends upon the act of 
1817 c. 45. (2 Scott 338.) and act of 
1819, c. 47. (ib. 494,) which allow 
all deeds and instruments requiring 
it, to be registered on the proper proof 
&§c. at any time in the proper coun- 
ty, but makes them void as to subse- 
quent purchasers &c. unless regis- 
tered within 12 months from execu- 
tion. (See above.) 

I do not perceive that there is any 
provision, fur taking the proof or 
acknowledgment of instruments re- 
lative to personal estate, in parts out 
of the state.] (1) 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c 2 


(1) The foregoing, relative to the regis- 
try of certain instruments regarding person- 
alty within [], [ have extracted from Tennese 
see laws. 

But there are so many acts and supple- 
ments of acts and such obscurities,that it is 


' stated, problematically. Ed. 
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1. She may convey her own estate 
in fee or by way of mortgage, or for 
life or otherwise, and also her right 
of dower. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

A. This is to be done by conveyance 
in writing, sealed by husband and 
wife. 

The deed may be acknowledged by 
husband and wife inthis case, (viz, 
where itis to convey the wife’s es- 
tate,) in any court of record in the 
state, though the deed must be regis- 
tered in the county where the land 
in whole or in part lies. 

13. Is a private examination of the 

feme necessary, &c. ? 
A. She must be examined apart from 
her husband, whether she executed 
the same freely and voluntarily, and 
the deed has no effect till this is 
done. 

This examination must be in a 
court of record, and may be in any 
court in the state; and when the 
grantors reside beyond the limits of 
the state, before any court of record 
in another state or territory : 

A certificate of such private ex- 
amination and acknowledgment must 
be endorsed or annexed to the deed. 
The deed with the certificate is then 
to be registered in the proper county, 
(viz. where the land is) and ope- 
rates effectually to pass the estate. 

Ifthe feme be aged or infirm or 
from any other cause cannot at- 
tend a court of record, then such 
court before whom the deed has been 
proved or acknowledged by the hus- 
band, may issue a cominission to any 
two or more commissioners to re- 
ceive the acknowledgment of the 
feme : 

They are to examine her apart 
from her husband touching her con- 
sent, and make return of the com- 
mission to the court which issued it, 
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with their certificate of her private 
examination and acknowledgment; 
which commission and return annex. 
ed to the said deed with the certifj- 
cate of private examination, certified 
under the seal of the said court, 
shall be registered in the county 
where the lands lie, and is then good 
and effectual to pass the estate. ( See 
1 Scott. 16. 82.—2. ib. 146.) 

If the feme is of another cowntry out 
of the U.S. a commission may be is- 
sued as afsd, by the county court 
where the lands lie, to take her pri- 
vy examination and acknowledg. 
ment, which is to be executed in 
manner afd. ‘This is authorised, by 
the act of 1715. c. 28. (1 Scott 17.) 

14. What officers may take this 
examination, &c. 2 
A. The examination can only be in 
a court of record, by the judge or one 
of the judges of the court, or by com- 
missioners. See answ. 13.(1 Scott 
16. 82.—2. ib. 146.) 

The acknowledginent and exami- 
nation, should be endorsed on the 
conveyance. The form under the 
next answer is drawn for both hus- 
band and wife; where circumstan- 
ces require it, the acknowledgments 
may be distinct. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
A. ** State of Tennessee ! 

County. 





Court of common 
pleas and quarter sessions for said 
county : (or as the case is.) 

We the undersigned justices of the 
county court aforesaid (or, I the un- 
dersigned, judge of the circuit court 
in the state aforesaid for the 5th cir- 
cuit or as the case is, describing the 
style of the court) do certify, that -1. 
B.and C. his wife in the foregoing 
(or within) instrument of conveyance 
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mentioned, personally appeared before 
us(or me) in the court aforesaid on 
this-———day of ——-Anno Domini 18-- 
and acknowledged the same to be their 
act and deed for the purposes therein 
mentioned, the said C. being first pri- 
vately examined by us (or me, as the 
case is) separate and apart from her 





husband touching her consent, and ha- 


ving stated on such private examina- 
tion, that the same was her own act 


and deed executed by her freely and 
voluntarily without coercion or re- 


straint of any kind by her said husband 
 tocause her todo the same. 
Witness our hands (or my hand as 
the case is) the Pig! and year aforesaid. 
G. H. 
J. K. 
16. To bar the feme of dower in 
ithe husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 
4. By anact passed in 1784 c. 22. 
(1 Scott 295.) ifa person dies intes- 
tale, (or makes a will not devising 


Justices.” (1) 


& 


_ and beqeathing therein to the widow 


_ such real or personal estate as is sat- 
isfactory to her) she is entitled to 


, : one third of the lands whereof the 
_ —f husband died seized. 
e a : (1) When the court before whom the ac- 
ly _ knowledgment is taken consists of more than 
> one judge, the practice I believe is, for one of 
& the judges by direction of the court to step 
| aside with the feme and take the private ex- 
1 _ amination. The certificate is then signed by 
d a the judges, I have in some slight manner 
_ Varied the form sent to me in the case where 
. i the wife conveys, in particluar, by prefixing 
e the title of the court before whom the ac- 
° a knowledgment is made, to the certificate, 
t ¢ Which appears to be omitted. 
3 The certificate is merely signed by the jus- 
ic 3 tices, or judge before whom taken, and is not 
l. , under their seals nor authenticated by the 
g Clerk; at least this is not required in such 
¢ fase by any of the laws on the subject; In 


be 
Ewa 
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A sale by the husband (ifnot made 
fraudulently to children or others to 
defeat dower in which case the act 
avoids the conveyance,) is a bar to 
dower; and so if the land is sold by 
the sheriff on execution against the 
husband. (2) 

The wife therefore never joins in 
the deed of the husband’s lands in 
this state; but only where it is in- 
tended to convey her own property. 
And so, where the husband and wife 
reside out of the state, his deed alone 
bars any claim to dower. 

Her one-third is to comprehend 
the whole of the Mansion house, out 
houses and improvements belonging 
to it, unless the court is of opinion, 
that this would be manifestly unjust 
to the children or other relations, in 
which case she is to have such part 
or portions of the house &c. as the 
court conceives sufficient to afford 
her a decent residence, regard being 
had to her rank and past manner of 
life. 

By an act Nov. 16. 1813. (2 Scott 

73.) On intestacy, the widow un- 
til administration granted, is au- 
thorised to take into her possession 
and care all the personal estate of 
her deceased husband, and the crop 
then growing, and to make use of 





all other cases I believe, without exception, 











the acknowledgment or proof endorsed, is to 
be certified to be taken in open court, by the 
clerk of the court. And in these cases, it 
is not quite clear from the act of 1807. 
(1 Scott 1068, s. 3.) whether this certificate 
of the clerk, is not to be also attested by the 
presiding judge of the court; Perhaps how- 
ever, this is only meant to be required where 
the proof is out of the state; but where it is 
in the state, the certificate of the clerk alone, 
may suffice. Ed. 

(2) It would seem however, that a mortgage 
by the husband in which the wife does not 
join &c, does not bar dower, Act 1715. c. 38. 


(1 Seott, 28.) Ed, 
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such part of the crop and provisions | personal estate, see post, ‘ Distriby. ed 
on hand as may be necessary for the | tion.” b(o 
support of herself and family, and{ 17. Generally, is there any thing to 
to make use of the slaves, stock and peculiar in respect to dower in you 
plantation utensils for the purpose of | State ? 
completing, securing and selling such A. See answer preceding: It is seen, 
crop. that dower is only of the lands of 
And on application by her, the | Which the husband dies possessed, 
county court are to appoint 3 free- |“ Debts must be paid.” (1) 
holders not related to her and being 18. What Officers in your State are 
sworn, fo set apart so much of the | authorized, to take acknowledgments 
crop and provisions on hand as may | and proofs of deeds and mortgages’ 
be necessary for the support of her-| 19. Whatis the form of a certifi. 
self and family, for 1 year from the | cate by such officer, when the grai. 
death of her husband, which is to be ; tor acknowledges the execution? 
her absolute property, and not to be |.4. All deeds and conveyances 0! 
taken into the account of the adminis- | land acknowledged or proved withi 
tration, saving only to creditors who | the state, before they can be adumit- 
may have obtained judgments against | ted to registration (without whicl 
the intestate in his life time, the right | they are not evidence in any court,) 
of execution on such crop and pro- | must be so done, in a court of record; 
visions, if no other property can be , except in the case of a feme cover, 
found. resident, who may be examined on 
If there be any provision in the] commission: ( See answer Wo. 13.45 
will for the widow which is not sa- | to her.) 
tisfactory to her, she must dissent to} Where the acknowledgment or 
it before the superior (circuit) court, | proof is made out of the state, other 
or county court of the county in| modes are allowed. See post No. 24. 
which she resides, within 6 months| ‘The act of 1807.c. 85. (1 Scott 
from the probate of the will, and in | 1066.) determines how conveyances 
that case is entitled to dower. dct | &c. are to be acknowledged or proved 
of 1784. c. 22. (1 Scott 295.) in the state. (See answ. to No. 5. 
Dower is allotted upon petition to} where the substance of this act in 
the superior (circuit) court, or court | this respect is stated.) 
of the county where the husband} ‘The form of a certificate of theac- 
dwelt; upon which a writ goes to the | knowledgment of a grantor in court, 
sheriff to summon a jury, to assign | (not being covert) may be thus. 
or allot dower. The proceedings are | ** State of Tennessee ! 
directed to be summary ; and provi- County 
sions are made to obviate certain| Court of pleas and quarter sessions 
difficultics, as where the lands lie in | for said county. October term 1821. 
several counties &c. (See 1 Scott. | (or as the case is.) é' 
28. 295. 862.2 ib. 173. 219.) This day personally appeared 1 
As to her distributive share of | 9pen court 4. B. whose name is affix 
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(1) The words in inverted commas, are in the | unless where land is mortgaged for the debt, an 
M.S. ButIdo not understand from a perusal | the creditor proceeds against that ; or upon es 
of the laws or from any other source, that the | cutions on judgments against the husband in his 
widow’s dower is subject to payment of debts; | life time ; but L speak dubiously. Ed. 
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ed to the within deed of conveyance 
(or other instrament as the case is) 
to C. D. and acknowledged the same 
to be his act and deed for the purposes 
therein contained ; which is accord- 
ingly ordered by the court to be so cer- 


tified for registration. 

In testimony whereof I O. P. clerk 
of said court have hereunto set my 
hand this —— day of 1821. 

0. P. Clerk.” 


The seal of the court, is not neces- 
sary to the probate or acknowledg- 
ment certified by the clerk: This is 
ery with. Act. Oct. 7. 1819. 
~ (2 Scott. 471 J 
- his certificate is to be endorsed 





i on the back of the deed or instru- 


ment; and if to be made use of out of 
the state, (or taken out of the state, 


to be used here) it is to be attested un- 


der the hand of the clerk and seal of 


his office, together with a certificate 
of the presiding judge or justice of 


the court under his hand, * that O. P. 
- who subscribed the same was clerk 


4 ~ of such court at the time of his sign- 


_ ing the same, and that the said attes- 








i 

- tation is in due form 

iS 20. What is the for m when the ex- 
 ecution is proved before him, by the 
4 deposition of the subscribing wit- 
~ nesses 2 
q A. “ State of Tennessee ! 

‘ County. 

Court of pleas and quarter sessions 


| for said county October term 182). 


(or as the case is.) 
This day E. F. and G. H. the wit- 


esses (or E. F. one of the witnesses 
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(1) It will be perceived that in the case of an 
acknowledgment by man and wife, where the 
feme joins in order to convey her estate, the cer- 
tifteate is endorsed on the instrument, and is sim- 
Ply signed by the justices or judge of the court 
Where taken; which is all that the acts seem to 
require in that case: But where the deed is ac- 
knowledged or proved in court in other cases, the 
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as the case is) to the within deed of 
conveyance (or other instrument as 
the case is) appeared in open court 
and testified that they (or he} saw the 
said A. B. the grantor (bargainor or 
vendor as the case is) sign seal and 
deliver the same for the uses and pur- 
poses therein contained, which is ac- 
cordingly ordered by the court to be so 
certified for registration. 

In testimony &c, as above. 

0. P. Clerk.”* 

Where the witnesses (or witness) 
prove the execution by other facts, 
than the actual seeing the instrument 
signed, sealed and delivered, these 
must be set out; as that the grantor 
&c. acknowledged before them (or 
him) that he signed sealed and exe- 
cuted the same; and that they (or 
he) subscribed the same as witnesses 
(or one of the witnesses as the case 
is) of such execution; or setting out 
any other facts as to hand writing 
&c, which by law may be suflicient 
to prove the deed so as to admit it to 
registration. (As to proof by one 
witness, or other proof short of 2 
witnesses or the acknowledgment of 
the vendor, see post. Vo. 26.) 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

A. No. The officer alone subscribes 
the certificate. (1) 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
4. It is entered on the records of the 
court; and a seal is not usually an- 
nexed, unless to go out of the state, 





judge or justices, do not subscribe the ceriiticate 
of acknowledgment or proof endorsed on the deed, 
but the fact of the ackvuowledgment or proof in 
court, is endorsed and certified under the hand of 
the clerk, as is shown in the preceding forms: 
By “ officer” mentioned in this answer is to he 
understood, the clerk of the court. Ed 
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and is dispensed with here by act of 
assembly, as has been shown. (1) 

23. If a quaker is witness, what is 
the form of aftirmation by your law? 
4. By statute he affirms thus “ I do 
solemnly affirm &c.” In the certifi- 
cate it might be thus, “A. B. and 
C. D. subscribing witnesses &c, who 
being conscientiously scrupulous of 
taking an oath upon their solemn af- 
firmations did say, that they saw 
&c.”” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
4A. By act of Nov. 350. 1807 (1 
Scott 1068.) mentioned in answer 
No. 5. it is enacted, that all deeds of 
conveyance, deeds of trust or of 
mortgage, and powers of attorney 
for the transfer of lands, wherein the 
grantor or bargainor shall reside 
beyond the limits of this state within 
any other state or territory, shall be 
acknowledged by the grantor or 
bargainor, or the execution thereof 
be proven by two or more sub- 
scribing witnesses thereto in some 
court of record of some one of the 
states or territories of the U. States, 
the evidence of which shall be, the 
attestation of the clerk of such court 
in which said acknowledgment or 
probate was made under the seal of 
his office, and the attestation of the 
presiding judge or justice of said 
court; which probate or acknow- 


(1) It would seem, that (beside the certificate 
of acknowledgment or proof which is to be en- 
dorsed on the deed, and signed by the judge or 
justices where a wife joins, and authenticated un- 
der the hand of the clerk in other cases, and to 
be recorded with the deed,) there is an entry made 
in the méintutes or on the records of the court, of 
the acknowledgment or proof; and it is that en- 
try I presume, which is spoken of in the answer 
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ledgment shall be endorsed by saiq 
clerk on the back of such deed o> 
other instrument of writing, and 
shall entitle the same to registration 
(if for the transfer or authorising 
the transfer of lands,) in the county 
or counties where such land shall lie, 

The form of these certificates to 
be endorsed then, will be similar to 
those given under answers to Ns, 
18. 19. mutatis mutandis ; and the 
certificate of the presiding judge or 
justice, is to conform to the direction 
under the same answers. 

It ought however to be stated in 
the certificate endorsed, that the 
grantor or bargainor, or the wit- 
nesses or witness as the case is, were 
resident in the state or territory 
where the acknowledgment or proof 
is taken ; this may be inserted after 
the first mention of their names in 
the certificate, as an addition; be- 
side which in this case, the seal of the 
court or office is to be attached. 

But by alater act, (July 12. 1820, 
2 Scott. 616.) another provision is 
made for taking the probate or ac- 
knowledgment of conveyances, in 
other states. (2) 

By this, all deeds or mesne con- 
veyances for land within this state, 
which have been or may be executed 
thereafter by grantors or bargainors 
living in other states, shall be ad- 
mitted to registration, upon the pro- 
bate or acknowledgment of such 
deeds or mesne conveyances, taken 
in pursuance of the laws of the state 


to this question; or, the MS. may allude to the 
registry of the probate with the conveyance. Ed. 

(2) I consider this last act of 1820, not as re 
pealing or superseding the act of 1807, authors 
ing the mode of probate or acknowledgment in 
court, in other states: It appears to me the party 
may take either method, and on account of the 
difficulties and terms of this act of 1820, the 
method under the act of 1807, might be most pre 
dent. Ed. 
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perior court of such state shall cer- 
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where the land lies ; 
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cient to pass the title to the lands 

called for in the same, eacept against 
' subsequent purchasers for a valuable 
consideration and without notice. (1) 

There is another act passed Nov. 
22. 1809.¢. 4. (2 Scott. 1196.) which 
‘appears to be in force, enacting, that 
3 Where subscribing witnesses to any 

deed of conveyance, power of attor- 
Oey, bill of sale or bond for the con- 
_veyance of real estate in this state, 
“which may require registration re- 
side without the limits “of this state, 
“the holder of such conveyance &c, 





a 


Evie 






(1) By the proviso of this act of 1820, a deed 
% thus acknowledged or proved in another state, 
mest be registered, within 12 months from its 
_¢xecution, whereas by the act of Oct. 27. 1817. c. 
mn (2 Scott. $38.) deeds duly acknowledged or 
_ proved accor ding to the laws then in foree, m: ay 
be registered at any time, even after the 12 
"Nonths; in which ease however, they take effeet 
4S against subsequent purchasers, only from the 
ime of registry. (See answ. No. 10.) 
But what seems most material, deeds proved 
t acknowledged ander this act of 1820, in other 
tates, though registered within 12 months from 
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where the grantor or bargainor or wit- 
nesses to such deeds may live: Pro- 
vided the probate or acknowledg- 
ment be endorsed thereon, with the 
certificate of the officer before whom 
taken that he is acquainted with the 
bargainor or witnesses as the case 
may be, and he or they are inhabi- 
tants of the state where the probate 
or acknowledgment is taken: And 
provided also, that the governor, or 
secretary or some judge of the su- 


tify, that the probate or acknowledg- 
ment endorsed thereon, is in due 
form; and if such certificate is made 
by the governor or secretary, it shall 
be under the great seal of the state: 
And provided always, such deed or 
mesne conveyance be registered with- 
~ in 12 months from and after the exe- 

cution of the same in the county 
which deeds so 
procen and registered shail be sufli- 
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“ 


may procure the testimony of such 
subscribing witness or witnesses to 
be entered on record in any court of 
record having cognizance thereof, 
and such probate endorsed on such 
deed &c, and authenticated accord- 
ing to the act of congress which pre- 
scribes the mode of certifying the 
records of any state in order to give 
them efficacy in other states, shall 
be admitted to registration, In any 
court of record in this state, as if the 
same had been proven in the said 
court under the existing laws. (2) 
25. Where the officer is of another 

state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such oflicer &c ? 
4. See the preceding answers rela- 
tive to probate &c. out of the state ; 
they show what is suflicient to au- 
thenticate the certificate, so as to au- 
thorise its registration. 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found; is there any provision 
in those cases for secondary proofs, 
&e. 2 
4. Proof that the witnesses are dead, 
or either of them, and that the gran- 
tor, or one of the grantors (if more 
than one,) is dead also, will entitle 
the grantee to prove the hand writing 
of the deceased witness and of the 
grantor or grantors, and have the 


| deed registered, upon such proof be- 


ing endorsed upon the deed, in man- 
ner pointed out in answs. Vo. 19, 


20. (3) 


the execution, are by the exception in the last 
proviso, no bar during the 12 months to subse- 
quent purchasers without notice; yet in every 
other case of probate or acknowledgment, the 
purchaser registering his deed within 12 months, 
has priority. Ed. 

(2) For the acts of congress alluded to, see 2 
vol. L. U §.102—8 Jb. 621. Bioren’s Edit. and 
post, No. 73. where these laws are transeribed. 


(3) This is so stated in the M S ;but I do 








not perceive from Fudge Seort’s Edit. of the 
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27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. It will be seen these several acts, 
for probate &c. of conveyances, out 
of the state, apply only to some state 
in the Union; there appears to be no 
law authorising the registry of deeds 
made in foreign parts, except within 
the british dominions, as to which it 


STATE LAW, AND REGULATIONs, 


is enacted, by that of 1715. ¢. 3s, 
(1 Scott 26,) that deeds and convey. 
ances of land lying within this go- 
vernment (state) which shall be per. 
sonally acknowledged or proven be. 
fore the chief magistrate of any city, 
town or corporation within the king 
of Great Britain’s dominions, and 
attestation thereof aftixed thereto, or 
before the governor or commander in 
chief of any of his majesty’s planta- 
tions and attestation under the pub- 






















‘Laws, that there are provisions to this effect. 
The only act in force as it appears to me 
which authorises any evidence short of the 
acknowledgment of the grantor, or proof by 
two subscribing witnesses, to any deed of con- 
veyance of lands absolute or in mortgage—is 
the act of Fuly 12, 1820 c. 1. (2 Scott. 616.) 
which provides, that where the conveyance is 
by two or more joint bargainors, and before 
the same can be proven in open court, one or 
more of such bargainors and the subscribing 
witness or witnesses thereto shall have died, 
that the darguinor or bargainees in such deed 
may pursue the legal mode now pointed out 
for the probate of deeds, where the sudscrib- 
ing witness or witnesses and bargainor or bar- 

gainors are dead, notwithstanding one or more 
of the joint bargainor or bargainors may be 
living. 

This provision only applies to the case of 
joint bargainors, and one or more dying and 
all the subscribing witnesses being dead, and 
then directs, that the dargainor or bargainees 
may pursue the legal method now (1820) 
pointed out for probate of deeds where the sub- 
scribing witness or witnesses and bargainor or 
bargainors are dead, notwithstanding one or 
more of such joint bargainors may be living. 

This act alludes to some existing law which 
provides for secondary evidence, where the 
grantor and ail the witnesses are dead. 

The only act, which appears to have pro- 
vided for this case is that of 1811. c. 39. (2 
Scott 27.) which enacts, that all deeds of con- 
veyance or other instruments required by law 
to be registered may be proved in any court of 
record in this state by any of the subscribing 
witnesses and be thereupon registered, if the 


be dead or reside out of the limits of the state; 
and if the grantor or maker of such msirv. 
ment and ali the subscribing witnesses be 
dead, the hand writing of the grantor &c, o 
the hand writing of any or of all the sub. 
scribing witnesses may be proved in any of 
the said courts, and on such proof made and 
endorsed may be admitted to registration and 
thereupon be evidence in any of the courts of 
this state; and attested copies of such deed 
or instrument, shall be evidence in all cases 
where attested copies of other registered 
deeds or instruments are evidence by the laws 
of this state. 

This act provides for 2 cases of secondary 
evidence. 

1. A deed may be proved in a court of re. 
cord in the state, by one subscribing witness, 
when it appears the other subscribing wit: 
nesses are all dead or all reside out of the 
limits of the state. 

2. A deed may be proved by hand writing 
where the grantor and all the subscribing wt 
nesses are dead: In this case, proof of the 
hand writing of the grantor, or of all or «i 
of the subscribing witnesses, may be admit: 
ted &c, 

This act however appears to have been I: 
mited to the next session; and I do not per 
ceive that it was continued. It may howevt! 
have been made perpetual; but even if 
were so, would not I think in all respec’ 
support the answer. I presume, there mus 
be some other act which has escaped my 
search. 

In all events, there appears no_provisio! 
for secondary evidence in any case, out of tht 


The acts on this head however are *° 
be 


state. 
numerous and loosely drawn, as not to 





other subscribing witness or witnesses thereto 


easily interpreted and require revision. Ed 
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lic seal and registered in the office of 
the precinct (county) where the land 
lieth within 1 year after the arrival 
of the deed, shall be as valid as if 
made and executed within this pro- 
vince. (1) 

28, Are deeds and mortgages 

recorded, evidence ; by whom are 
copies exemplified ? 
4. he deed itself, with the certifi- 
cate of probate by the proper oflicer 
endorsed, if in fee, is evidence with- 
out further proof: (2) 

The copy of a deed certified by the 
Register is evidence, where the ori- 
ginal deed or conveyance is lost. (1 
Scott. 61. 91.) or, where it appears 
to the satisfaction of the court, that 
the original is not in the possession or 
power of the party. (1 Scott. 1106.) 

The register, is an oflicer in each 
county appointed by the county court, 
holds his office during good beha- 
viour and records all deeds in fee (3) 
of lands with the probate thereon en- 
dorsed. 

By the act passed April 22, 1809, 
c. 14. (1 Scott 1106.) it is provided, 
that from and after the passing of 


(1) It will be seen, that subsequent acts re- 
quire the registry so as to affect subsequent 
purchasers &c, to be within 12 months from 
execution of the deed. 

And it may be observed here, that the act 
of Nov. 30. 1807. (1 Scott 1067.) would 
seem to have superseded this act of 1715, 
atter Nov. 30. 1807. (See Nos. 5. 24.) 

(2) It would seem, (as actual registration 
of the deed is absolutely necessary in order 
to its perfection and without which it cannot 
be evidenee in any court,) that the fact of re- 
gistration, should appear by a certificate of 
the Register on the deed or annexed to it, 
where the deed itself is produced in evidence. 

When a deed is acknowledged or proved in 
or out of the state as the law directs, and the 
probate duly endorsed, still it is of no validity, 
or can be proved on trial in any case by wit- 
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Hesses or otherwise as at common law; it 
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this act, the copy of any deed for the 
conveyance of Jand or power of at- 
torney certified in the usual form 
by any county register within this 
state, to be acopy from his regis- 
ter’s book or books, shall be received 
as evidence by any court of justice, 
within this state, though it should 
not appear by such copy that the 
probate had been registered with the 
original deed, the copy of which is 
so offered. Provided nevertheless, 
that the court to which such copy is 
offered as evidence, shall be satis- 
fied, that the original deed or power 
of attorney is not in the power or 
possession of the person offering to 
use such copy as evidence. And 
provided also, that such deed, shall 
have been registered in the register’s 
oflice of the county in which by law, 
it was required to be registered. (4 
29. In what order, do mortgages 
take preference of each other ? 
4. The prior deed or mortgage if 
registered within 12 months from its 
execution takes preference, and by 
such registration relates to its exe- 
cution ; but ifthe deed or mortgage 





must be first registered, as has been before 
mentioned. 

I presume, there is always a certificate on 
the deed of its being registered, and of the 
day of registry, as that is often very material : 

(3) Quere as to this restriction; the acts 
speak of absolute deeds &c, and of convey- 
ances, in mortgage and trust, but ‘‘absolute’’ 
deeds, are not necessarily deeds in fee. Ed, 

(4) The acts mentioned 1 Scott. 61. 91. 
require that the loss of the deed must appear 
before a copy is received; this act of 1809 
authorises a copy where it appears the deed 
is not in the possession or power of the par- 
ty, yet would seem only to apply to copies 
of such deeds, where the probate is not regis- 
tered with the original deed. 

But I presume in al! cases, it must be held, 
that acopy is evidence, where the party has 
not the geed nor can procurgit. Ed. 
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is registered after 12 months from | 
its execution, it takes preference 

from the time of registry. (See an- 

swer No 10. ) 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

4. See answers Nos. 10. 29. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 


STATE LAW, AND REGULATIONS, 


No. II. JUDGMENT, (EXECUTION} 
&C. 


33. Do judgments bind real pro. 
perty, and may it be sold on execu- 
tion in your state 2 
4. The most general opinion seems 
to be, that real property is bound by 
the judgment. 

It may be sold on execution by 5 
Geo. li. c. 7. §. 4. in force here, and 
amended by subsequent acts. 

The supreme court of . Carolina 





and have like competency in evi- 
dence, as absolute deeds &c ? 

4, As absolute deeds : there is no dif- 
ference. 

$2. In regard to the execution of 

deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 
4. Witnesses to deeds, may be sum- 
moned to appear and prove the ex- 
ecution under a penalty of $200, and 
if they fail, judgment is given for 
the penalty in favour of the holder 
of the deed. (1 Scott. 974.) 

Where a county line divides lands 
of any person, the grant or deed of 
the land may be registered in either 
county. (2 Scott. 95.) 

Where a grant or deed of convey- 
ance has been registered in any coun- 
ty with the proper probates, any one 
inlerested may have a copy certified by 
the Register, registered in the proper 
county ; a copy whereof, shall be 
evidence, as if such registration had 
been of the original grant or convey- 
ance. (2 Scott. 494.) 


(1) And it appears to be the opinion in 
N. Carolina, that the stat. of 29 Car. iz. ¢. 3. 
s. 16. is not in force there, and therefore goods, 
are bound from the teste of the writ. In re- 
gard to judgments not being a lien upon the 


lands, but from the teste of the execution ; 
the ground of this appears tohave been, that 


where the plaintiff elected to take out execu- 


have decided upon the same stat. of 
Geo. ii, that a judgment did not bind 
the land but from the teste of the ex. 
ecution. (1) 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt. 
or, &c. 2 
A. From the actual signing, is the 
general opinion here. 

35. What is the order of priority 

among judgment creditors, in res- 
pect of lands? 
4. It is unsettled: a majority think 
by priority of judgment ; others (and 
ourselves included,) by priority of 
execution. 

On judgments of the same term 
and executions delivered at the same 
time, they take equally, and propor- 
tionally. (2) 

36. Does a judgment bind, after 
acquired land 2 
4. This question has never been 
agitated here. 

It is presumed, an antecedent judg- 
ment itself, would not bind lands 
subsequently acquired so as to pre 


ed 





Geo. 2,on that species of execution, they were 
to be considered as chattels, and not bound 
by the judgment: (See p. 205, 6. ante-) Ed. 


sion for this; or whether it is founded 0 





tionby fi. fa, against them under the act of 


equitable considerations. Ed. 
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vent a bona fide sale, wntil levied 
on. [1] 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference 2 
A. he first execution delivered, as 
by 29 Car. it. ¢c. 3. 8. 15. (2) 

"38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. He may. (3) 

$9. Isa prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
4. Such judgment, neither operates 
against the debtor or subsequent 
judgment creditor, out of the juris- 
diction. This is decided here. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county 2 
J. None. 

41. Can execution be taken out at 
once, in every county, &c. ? 

4. Execution, may issue to any 


(1) The common law doctrine, is other- 
wise ; and this on obvious grounds: A judg- 
ment is not a conveyance, and only binds 
land because, it is evidence of the debt of re- 
cord: There is then the same reason that 
itshould apply to lands owned posterior, as 
prior to its entry ; for if the creditor proceed- 
edto an action on the judgment in order to 
come at the subsequently acquired land, after 
all he could only have a judgment for his 
debt; and in the mean time younger dedts of 
record or judgments might without any rea- 
son be first paid. The idea that it is not 
bound by the judgment, but may become 
bound by an execution levied, seems to stand on 
no legal analogy ; the writ of execution relates 
tothe judgment, and of itself except in respect 
of chattels creates no lier, though it may 
determine priority between creditors. Ed. 

(2) Quere, if this stat. isin force. See page 
205, 6. LTunderstand no english statute after 
4 Fac. i. unless it specially bound the colo- 
nies, was in force in N. Carolina; If this is 
So, the €xecution at common law related to 
the teste; and this would determine priority, 


unless there be some act of Tennessee. Ed. 
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county where defendant has proper- 
ty, from any (other) court oi record 
therein. (4) 

It could not affect alien in the oth- 
er county, ifsuch lien existed. (5) 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment 2 

A. Yes. 

Execution may issue immediately 
on the rise of the court, against 
goods and lands. Lands are sold, 
on failure of goods, upon 40 days 
notice, (in newspapers) for cash, 
without restriction, chattels are sold 
in like manner on 10 days advertise- 
ment: ( But see Nos. 46, 47, 48, 49. 
post.) 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 














(3) 
goods 


As the law is held in N. Carolina, 
are bound, from the teste of the writ. 
See p. 205, 6. 

(4) MS. The word ‘ therein ” is probably 
mispiaced ; perhaps the reading should be, 
from any other court of record,’’ omitting 
“therein.” Ed. 

(5) It seems there is no court in which a 
judgment binds lands in favour of the credi- 
tor in every county in the state, from its en- 
try; but that the judgment only binds lands 
either for the creditor or against the aliena- 
tion of the debtor, within the territorial juris- 
diction of the court in which rendered. 

The effect of this would be, that a subsequent 
judgment within another county, or circuit, 
would have the preference,and that the debtor 
is not prevented from alienation of lands in 
one county or circuit, by any judgments ren- 
dered in another. 

The answer however purports, that a credi- 
tor having a judgment within one jurisdiction 
may have execution into any county in the 
state, without such jurisdiction and that the 








court, valid: If fraud or irregularity 
is there any summary redress ? 

4. The deed is made by the officer, 
and acknowledged or proved by the 
witnesses in cowrt, as in other cases. 
Thus made, it conveys all the title of 
the debtor. There is no summary 
redress, in case of irregularity or 
fraud. 

The parties’ remedy, must be ac- 
cording to the course of law or equi- 
ty. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

A. No. 

45. Is there any writ of levari fa- 
cias, clegit, extent, &c. in your state ? 
A. The fiert fucias, is the only exe- 
cution here against property. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oti- 
er than lawful money Xc. ? 

Al. [An act was passed Vov. 10. 1801. 
é. 13. (1 Scott. 701.) in substance, 
that on executions levied upon real 
er personal property (except for 





lien in such case would be regulated as a- 
gainst other judgments and executions, by its 
delivery to the sheriff, 

It is not stated in the answer, whether sev- 
eral executions may thus issue at once into 
counties, other than where the judgment is ob- 
tained, 

Nor do the answers under the head of 
“Courts,” determine whether judgments en- 
tered in the circuit or supreme courts, bind the 
land beyond the particular county or counties 
within the judicial circuit, or district where 
the cause originated and judgment was first 
rendered. If not, priority in the other coun- 
ties of the circuit or district, as to lands, 
would be regulated by the first execution. 

I understand the answer howeyer to be, 
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debts contracted or judgments entered 
before the passing, ) if the debtor shal] 
give sufficient security to the officer 
to have the goods and chattels forth- 
coming at the day and place of sale, 
it shall be the duty of the officer to 
take a bond to the creditor in double 
the amount of execution, conditioned 
to that effect; and on failing to de- 
liver &c, or to satisfy the execution, 
the officer shall proceed immediately 
to execute so much of defendant's 
property as will satisfy it; and if 
deficient, to levy the residue on the 
property of the security, proceeding 
thereon to sale as by law prescribed. 
And by an act Wow. 13. 1809. ¢. 85. 
(1 Scott. 1181.) 123 per cent da- 
mages are given to the plaintiff and 
double costs to the officer, on failure 
to deliver the property or satisfy the 
debt. 

An act Nov. 26. 1819. c. 15, (2 
Scott. 473.) prohibits any clerk or 
justice of the peace to issue execu- 
tion and judgment in favour of any 
bank, until 2 years after the rendi- 
tion, wrless such bank will endorse 
on the execution that notes on the 
bank obtaining judgment will be 
taken in discharge of the execution, 
in addition to the notes of the bank 





that all courts of record, may issue execution 
into counties other than where the judgment 
isrendered: Yet Ido not perceive in Fudge 
Scott’s edition, any law which authorises any 
other court to do this, but the county court. (1 
Scott. 479.) 

Probably this results from the 4. sec. of 
the act of 1809. c. 49, (1 Scott 1150.) which 
vests the circuit courts with all the rights and 
powers of the courts of pleas and quarter s¢s- 
sions. 

But my inspection of these laws has bee! 
superficial, and indeed, whatever suggestions 
are made in relation to the answers, are Com 
jectural, and the reader mast depend on the 
text, Ed. 
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of the state of Tennessee and its 
branches, and the Nashville bank 
and its branches, and such other 
bank notes as may be at par in said 
last mentioned banks. ] 

[An act, Nov. 24. 1819. c. 19. sec. 
1. (2 Scott. 476.) prohibits a justice 
er clerk to issue execution on any 
judgment obtained thereafter until 2 
years from the rendition, wnless the 
plaintiff endorses on it that the officer 
may receive notes on the following 
banks, ** Tennessee and its branch- 
es.” * Nashville and its branches” 
or auy of them, and ‘such other 
notes as are at par with them ;”’ pro- 
vided such notes continue current. 

It further enacts, sec. 2, that the 
holder of notes or bills or other evi- 
dences of debt payable at any branch 
of such banks, may sue thereon in 
the county where such branch is lo- 
eated, befure any court having ju- 
risdiction ; and that service of pro- 
cess on the president or cashier, shall 
he sufficient. 

It further provides, that the first 
section, shall not apply to any judg- 
ment or execution against any bank 
in the state. ] 

An act, July 26. 1820. c« 7. (2 
Scott. 619.) to establish a bank of the 
state of Tennessee, prohibits a jus- 
tice or clerk thereafter to issue an 
execution upon any judgment or de- 
cree until 2 years after rendition, 
unless the plaintiff shall endorse on 
it, that the officer may receive in 
satisfaction the bills or notes au- 
thorised to be issued by that act, in 
addition to those authorised to be re- 
ceived by the act of Nov. 24. 

The supreme court (of this state, ) 
has declared this act to be unconsti- 
tutional, as respects debts contract- 
ed previous to its passage. (Viles 
Reg. vol. 20. 275.) 

The opinion of the court has not 
yet ( Dec. 1821.) been finally enter- 













11821, 2.] TENNESSEE. state Law, anD REGULATIONS. 767 


ed, and the law is still acted under: 
It is general and unlimited in dura- 
tion. (1) 

47. What security is required, 
that the property shali not be wasted, 
and be forth coming ? 

A. None. (2) 

48. May the debtor redeem land 
sold on execution, &c. 2 
4. By the act of 1820, c. 11. s. 2. 
(2 Scott 628.) any debtor whose in- 
terest in land or slaves is sold on ex- 
ecution thereafter, may within 2 
years from the sale, redeem, on pay- 
nient or tender to the purchaser or 
any Claiming under him, the princi- 
pal bid at such sale and 10 per cent 
interest per annum with all lawful 
charges, and on such payment or 
tender in such bank notes as are re- 
ceivable on execution, the claimant 
is to re-convey at the cost of the 
debtor. 

The 2d. sec. allows any creditor of 
the person whose interest is sold, at 
any time within the 2 years from 
sale, to redeem from the purchaser or 
any Claiming under him, on payment 
or tender of the sum bid, in money 
of the description aforesaid and 10 
pr. cent per annum interest on the 
purchase money, and also agreeing 
to credit the person whose estate was 
sold, the further sum of 10 per cent, 
on the amount bid at the sale. 

The Sd. sec. provides, that if the 
purchaser at the sale or any claim- 
ing under him is a creditor to the 
amount proposed to be advanced, he 
may retain the property purchased, 
on giving the debtor credit for such 


(1) Those acts under this question in [ ] 
are not adverted to in the MS; but as they 
appeared to me to be in force, and coming 
within the scope of the question, I have noted 
them. Ed. 

(2) Except on forthcoming bonds, in re- 
spect of goods. See first paragraph in| ]. 
Answ. 46. 
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sum, or at his option, surrender it to | usual place of abode by some sworn 


the person offering to make the ad- 
vance. 

The 4th. sec. allows any other cre- 
ditor of the person whose interest is 
sold, to redeem from any prior credi- 
tor who has redeemed from the pur- 
chaser on the execution, on the same 
terms provided in the case of a credi- 
tor redeeming from the purchaser. 

The provisions of this act are also 
extended, to lands sold by the treasu- 
rer of Kast ‘iennessee in behalf of the 
state or for coileges and academies in 

ue district South of French Broad 
aud Holston, and west of big Pigeon 
rivers ; and to those citizens, against 
the state, colleges or academies. 

49. May judgments on warrant 
of attorney, be entered in vaca- 
tion ? 

A. No judgment can be entered, out 
of term. 

| By act of Vov. 10 1801, (1. Scott 
707,) if any person enter into a 
bond to secure the payment of money, 
and therein authorise any person to 
contess judgment in any court of re- 
cord or before a justice having juris- 
diction thereof, such court or justice 
on motion anid due proof of the bond, 
may enter judgment in favour of the 
creditor at any time after the bond 
comes due and issue execution ; pro- 
vided that such judgment shall not 
be entered up, unless it appear, that 
notice of the motion ata particular 
day ahd place mentioned, has been 
served on the debtor or left at his 


(1) This istaken from the laws of Ten- 
messee, and inserted by myself, as showing 
the whole law on this head in that state 

Ed. 

(2) (See answ. No. 49. Ed. ) 

(3) The case alluded to in this question and 
answer could only arise, where the warrant 
of attorney authorized the entry of judgment 
for the debt as well before as after due. And 
this isthe form in all warrants of attorney to 


| 


‘oflicer, at least 10 days before the 
motion. 

The act directs, that the officer 
shall serve a copy of the notice and 
make due return thereof. 

There is afurther provision, that 
on such judgments, a siay of execu- 
tion may be had by the debtor, on 
giving bond and security to pay the 
debt interest and cost, as follows ; 
where the sum is more than $50, and 
not exceeding $100, 3 months ; o- 
ver $100, and not exceeding $200, 
6mo; more than $200 and not ex- 
ceeding $400, 9 mo; and above 
$400, 12 months; after which exe- 
cution may issue against defendant 
and his sureties or either of them.) 
(1) 

50. Can judgments be entered on 

warrant of atty. before the debt is 
payable ? 
4. ‘This case has never occurred 
here. Judgment bonds are in use in 
this state with powers of attorney to 
contess judgment, on failure to pay: 
The judgment however to be enter- 
ed in term. (2) 

Mr. — thinks such judgment 
would be fraudulent and void against 





creditors; my opinion is contrary, 
inasmuch as being of record it would 
afford ample notice to creditors and 
create a strong or stronger lien, than 
a deed of trust to secure payments 
in futuro, and on contingencies, and 
not taking effect until long after the 
judgment recorded. (3) 


confess judgments, as derived from the en- 
glish practice and forms; and judgments are 
entered in vacation, before as wellas after 
the money is due, and form a lien upon lands 
from signing. 

Several states, as North Carolina, Virginia 
&c make void all powers of attorney to con- 
fess judgment: The statute of Tennessee is 
merely affirmative, allowing judgments on 





bonds, in open court after the money is “ats 
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judgment for debts due, and follow- 
ed by immediate execution ? 

4. If my opinion is correct as inti- 
mated in 4asw. No. 50 preceding, it 


g would take preference of a subse- 
= go judgment and execution. 


. If after sale and conveyance 


oe of aa on execution, the judgment is 


reversed ; does the estate revert, &c.? 
4. The purchaser, under a judgment 
and execution in a court having ju- 


& risdiction, would not be affected by 


the reversal. ‘The defendant must 

look to the plaintiff for restitution. 
53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerated 


Oe age ae. eel ey 
pis al hth iia TA enlidiea T 5 


: by surrender of the principal ? 

4. The ca. sa: is allowed in the first 
instance: And bail may surrender 
at any time before final judgment 
against them. 


[A bail bond in double the sum for 


which the person is arrested shall be 
taken by the officer from the defen- 
dant, and two suflicient sureties. The 
bail bond is to be considered as spe- 


cial bail; and if the officer neglect 


to take bail or the bail is held insuf- 
_ ficient on notice to the officer and 
motion at the term to which the pro- 


cess is returned, he is to stand as 


; | special bail: Bail are not liable, un- 


til non est inventus is returned after 


4 _ judgment against the principal, and 


a scire facias afterwards been made 

known to them and judgment there- 
“on: 

The surrender, may be in court or 


& ‘to the sheriff in the recess of the 





| by Virtue of a power to confess: Ii there- 
~ fore the power is limited to entera judgment 


: ' after the money is due, even a confession in 
' ©pen court before due, must be void: 

Still the question remains, what would be 
) the effect of an express power of attor- 
- ney to confess a judgment, by way of secu- 
 #ing the money at any time. 


By the com- 
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51. In suchcase, is the judgment court, and at any time before the 
anincumbrance, against a subsequent | final judgment on the sci: fa: So 


the sheriff may surrender in dis- 
charge of himself, at any time before 
final judgment against the bail. 

If bail surrender in the recess of 
the court, the sheriff may take new 
bail if offered, as at first: And if on 
sci. facias, the sheriff return that 
the principal is imprisoned on any 
process civil or criminal, the court 
on motion of the plaintiff or bail may 
order, that he be retained &c, until 
the judgment &c, is satisfied, which 
shall be deemed a surrender by the 
bail. See 1 Scott. 457. et seq. Also 
Ib. 1100. et seg. Ed.]} 

54. May the debtor be imprisoned 
| tor any sum ; are none exempted, &c.? 
4. For any sum, and none are ex- 
empted : ( See post **Insolvent Law,” 
No. 57.) 

55. Is the Ca. Sa. regulated by 
the common law, 4c. 2 
4. ‘The common law, regulates. 

56. Are any kinds of personal es- 
tate exempt from execution 2 
A. Yes: Working tools, arms for 
muster, wearing apparel, (and by 
act of July 28. 1820, 2 Scott 627, 
upon contracts made after the act,) 
1 cow and calf; 1 bedstead and bed 
not containing more than 25 pounds 
of feathers, 2 sheets, 2 blankets, 1 
counterpane; 1 half dozen knives 
and forks ; 6 plates; 1 dish; 1 ba- 
sin; 1 pot; 1 dutch oven; 1 spin- 
ning wheel; 1 pair cotton cards; 1 
chopping axe. 

[By an act, Oct. 26. 1799. c. 14. s. 
2. (1 Scott. 643.) no execution on 








mon (uw this is authorised, and 1s in daily 
practice in England and in many scates. 
There appears nothing in the Tennessee act 
expressly avoiding sucha power or a judg- 
ment under it: yet it might be held that by 
non-user, and construction of the act of Nov. 
1801, such power and judgment under it, 
would be yoid, Ed. 
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lands shall be levied, or sale of lands 
under execution shall be made, which 
may affect the titles of any person 
purchasing bona fide, from, through 
or under a defendant in any judgment, 
unless such execution, shall be issued 
and levied on such land and the sale 
thereof be made in 12 months from 
the time of judgment rendered : 

By a supplement, Sep. 12. 1806. 
c. 57. (1 Scott. 977.) this section is 
repealed so far as respects lands 
which then lay within the Indian 
boundary.] (1) 


No. Iv. INSOLVENT (LAW.-) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 
your insolvent law ? 

4. Act 29 Oct. 1811. (2 Scott, 14.) 

I. Discharge of persons having no 
property to surrender : 

Sec. 1. Any person in custody on 
mesne process or execution for debt 
for the space of 10 days, may petition 
any two justices of the peace, or any 
judge of the circuit court in or out of 
court, or the county court, to be dis- 
charged. On which, such justices 
&c. are to issue a warrant under their 
hands and seals to the officer &c. 
within their jurisdiction having the 


(1) I have inserted these acts, though I do 
not fully perceive their immediate object, un- 
less it be to protect purchasers under a younger 
judgment, against those who purchase under 
elder judgments not executed by levy and 
sale within a year from their entry. Ed, 
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custody of the prisoner, requiring 
him to bring such prisoner before 
them, with a list of the several writs, 
executions &c. with which he is chap. 
ged ; at which time (the creditors aj 
whose suit he is charged if resident, 
or their attornies or agents having 
had 10 days previous notice of such 
application) the said debtor, if he has 
no visible estate real or personal, 
and shall make oath that he hath not 
the worth of $10 in any worldly 
goods or substance, either in debts 
owing to him or otherwise, over and 
besides his wearing apparel, work. 
ing tools and arms for muster ; ant 
that he has not at any time since his 
imprisonment or before, directly o 
indirectly sold, assigned, or other. 
wise disposed of, or made over in 
trust for himself or otherwise any 
part of his real or personal estate 
whereby to have or expect any ben- 
efit or profit to himself, or to defraud 
any of his creditors to whom he is 
indebted ; and if there be no person 
present, that can prove the contrary, 
then such person by such court o 
justice without form of trial, shall 
be immediately set at liberty. 

False swearing and conviction, 
renders the party liable to the pain 
of perjury, revives the liability 
satisfy the debt as before, and de 
prives him or her of any future ber 
efit of the act. 

Sec. 2. If these proceedings ar 
out of court, the justices of peace, 
justices of the county courts, and judge 
of the circuit court respectively, are 
to put the same in writing under 
their hands, and return them to tle 
court from whence the mesne pre 


cess or execution issued, there to be 
kept of record. (2) 


(2) It appears from this 2d sec. that 2 js 
tices of the county court, may discharge t 
debtor under the first section of the act, 2 
‘though as the Ist sec. reads, this does not see™ 
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ring) IL. Discharge of persons who have 
efore F |) property to surrender. 

writs,f | Sec. 3. Any person in custody on 
char. F ) mesne process or on execution for 20 
ors at F | days, and having any estate real or 
ident, F 7 personal which he is minded to de- 
aving f | liver up to his creditors, may preter 
"such f a petition to the court of the county, 
.e has or to the circuit court of the county 
onal, ! in which he is confined, setting forth 
hnot! othe cause of his imprisonment, and 
idly Fan exact account of his estate and all 
debts circumstances relating thereto. (1) 


rand This petition subscribed by him, 


vork- and the schedule, are to be lodged 
3 and vith the clerk of the court in which 
ce his ie is confined 20 days at least, before 


the next succeeding court: the clerk 


ly or 
upon the filing of the petition is (un- 


ther. 


er in er his hand and seal,) to issue a 
> any ‘opy of such schedule and a notice to 
estate he creditors, their attornics or a- 
Den: rents at whose suit the prisoner is 
fraud onfined, setting forth the substance 


he is of the petition and summoning them 
ersonfe to attend the next succeeding court 
rary, fe of the county or circuit court, as the 
rt off case is, to show cause why &c. . This 
shall notice being served on the creditors 

their attornies, agents, executors or 


tion & #®dministrators, 10 days at least be- 
pains Fore the setting of the court, it is to 
ty th “examine the petition ina summary 


q ‘ay; and upon the oath of the party 
{the form of which is prescribed, ) 
‘that the schedule is true &c. and the 

‘ourt being convinced of the truth of 
‘the oath, they are by warrant to the 


A de- 


- ben 


> are 
eace, 
judge 
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(1) In the schedule, I presume, Ed. 








to be its meaning, the words applying to the 
a ourt itself, The return of proceedings also, 
4 are to be to the court out of which the pro- 
| ess issued; yet the debtor is entitled to the 
4 benefit of his petition, against the process of 
#il creditors within the jurisdiction of the 
“Persons discharging him, although such pro- 
"fess may have issued from different courts 
‘ithin the same. It seems uncertain also, 
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officer to command him to set the 
prisoner at liberty. 

By the act, all the estate real and 
personal contained in the schedule, is 
vested in the sheriff or sheriffs of the 
county or counties in which the es- 
tate real or personal is, respect- 
ively. 

The sheriff or sheriffs are to sell 
the lands and effects &c, and pay the 
monies over to the clerk of the cir- 
cuit court of the county: This court 
is to appoint 2 commissioners to 
examine claims, and distribute the 
assets pro rata, in the manner direct- 
ed by the act. 

The 7th. section enacts that the 
person of such debtor (2) so discharg- 
ed, shall never be arrested on final 
process for the same debt, nor shall 
the body of such debtor ever be liable 
to be taken in execution, for the sat- 
isfaction of any debt actually due, at 
the time of discharge. (3) 

By the same 7th. section, persons 
from other states, who have become 
citizens of ‘Tennessee, being sued for 
debts contracted in the state from 
which they removed, and making it . 
appear to the satisfaction of the court — 
in which the suit is brought, that 
they have surrendered all their pro- 
perty for the use of creditors previ- 
ous to removal, shall not be liable to 
be imprisoned, for said debts, but 
have the same benefit under this law, 
as if said surrender of property had 
been made in this state. 








who is to give the notice or summons to cred- 
itors in this case, but I should suppose, they 


are to be issued by the justices or judge. 
Ed. 


(2) This applies to debtors I apprehend, 
who are discharged under either the Ist. or 
2d. sections of theact. Ed. 


(3) It will be perceived, how far short this 
provision falls, of providing for the relief of 





Ed. 


insolyent debtors. 
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There is a proviso, that nothing 
contained herein (the act) shall be 
construed to debar creditors. from 
obtaining judgments and issuing exe- 
cutions, against any property said 
debtors may afterwards acquire. 

The 8th sec. provides, that where 
creditors at whose suit the debtor is 
confined are non-residents, and have 
not any known agent or attorney 
here, it shall be lawful for the debt- 
or to give notice of his intentions to 
the attorney at law who prosecu- 
ted the suit, and in like cases, where 
the debtor has remained in execution 
for 20 days, the sheriff or gaoler may 
demand of such attorney security for 
the prison fees arising after the expi- 
ration of the 20 days, and if he fails 
to give it, may discharge the debtor 
out of custody. 

The 9th. sec. provides that if any 
person is taken or charged on mesne 
process or execution and is not able 
to pay his prison fees, the sheriff or 
gaoler after 20 days, may demand 
and recover against the party or 
parties at whose suit he is imprison- 
soned, all fees which may become 
due on account of such imprison- 
ment. (1) 

Seclion 10. provides, that any per- 
son who takes such oath and being 
convicted on indictment for perjury, 
shall suffer the pains of perjury, and 
be liable to be taken on a new pro- 


cess and haveno future benefit of the 
act. (2) 


(1) And where the plaintiff and his attor- 
ney reside out of the county in which the 
debtor is confined, the sheriff may give 30 
days notice of such demand in some news- 
paper published in the district. Act Nov. 6. 


1815. c. 90: (2 Scott 222.) 
By another act, October 1, 1817, c¢. 16. (2 


Scott 319.) the plaintiff is to pay the prison 
Jees at the expiration of every 15 days, or the 


debtor may be discharged. 
(2) This relates, tothe oath, taken under 


‘a discharge on the 3d. sec. Ed. 


| 





the answers. 


By an act passed, Sepi. 28, 1819, 
(2 Scott 83,) persons confined jy 
gaol for costs in civil cases, (and jy 
criminal cases, after the time of im. 
prisonment is expired,) are to haye 
the benefit of the foregoing act. 

Under the insolvent acts above 
mentioned, no debtor could have the 
benefit of them, unless he had bee, 
actually contined within the walls of 
the prison for a certain time before 
application ; the act Oct. 1, 1817, 
(mentioned in the preceding note) 
provides, that as well those in close 
prison, as those on the prison bounds, 
shall have benefit of the insolvent 
laws. 

It is proper to observe here, says 
my correspondent (speaking of the 
ca. sa:) that the Ligislature at their 
last session (1821) ameliorated this 
relique of antient barbarism, by er- 
acting that all debtors taken either 
on mesne or process, should be enti- 
tled to the prison rules (bounds,) and 
extended those rules to the limits of 
each county town; and more favour: 
able to Mashville, including there, 
640 acres within the rules. (3) 


No. vy. wits, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri 
son of his children or issue &c. ? 
A. Yes. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
A. The act of 1784, c. 22. (1 Scull, 
292. s. 11.) enacts, that no last will 
or testament shall be good or sul 
cient in law or equity, to convey 


(3) The foregoing account of ‘insolvent 
prisoners,” is more in detail than the at 
swers, in the MS.I have presumed upon this, 
in consequence of being referred to the par 
ticular laws, by the gentleman who sent me 
Ed. 
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319, give any estate in lands, unless writ- 
lin B ten in the testator’s life-time, and 
1 in rd signed by him or some other person 
im- [in his presence and by his direction, 
lave 4 and subscribed in his presence by two 

‘aq qvitnesses at least, no one of which 
ove [shall be interested in the devise of 





the the said lands. 
eel But a supplement to this act, pas- 
s of ged in the same year 1784, c. 10. (1 
fore Scott 311.) enacts, that when any 
317, Jost will is found amongst the valua- 
ote) ole papers or effects of any deceased 
lose person, orshall have been lodged in 
nds, the hands of any person for safe 
vent keeping, and the same shall be in the 
hand writing of such deceased person, 
says and his name subscribed thereto or in- 
the serted in some part of such will, and 
lieir if such hand writing is generally 
this known by the acquaintances of such 
t deceased person, and it shall be pro- 
ther ved by at least 3 credible witnesses, 
nti- that they verily believe such will and 
and every part thereof, is in the hand 
sof writing of the person whose will it 
urs appears to be, in such case, it shall 
ere, be sufficient to convey an estate in 
lands. 
63. What formalities are required, 
in the revocation of wills of land 2 
| A. The act of 1784, c. 22. sec. 14, de- 
ter &  Clares, that no written will shall be 
the revoked or altered by a subsequent 
eri wuncupative will, except the same be 
in the life-time of the testator redu- 
ced to writing and read over to him 
Or and approved, and unless the same 
c? — he proved to have been so done by 
ol © the oaths of 2 witnesses at least, who 
vill ® shall be such as are admissible on 
ii HF trials at law. (1) 
cor 
bc (1) The amount of this is, that any will 
vent ‘3 whether of real or personal estate or both, 
an 4 shall not be revoked by words, unless those 
this, 7 words are put into writing in the life-time &c. 
par JF ~=—sread over &c. and proved &c. as above. 
m & j Revocation therefore of wills of real or per- 





fonal estate, may be by any writing daly pro- 
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64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

4. Answered ; see Vos. 62. 63. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

4. Before the county court. (2) 

The act of 1789. c. 23. (1 Scolt 
409.) requires, that all wills shall 
be proved and administrations be 
granted, in the court of the cownty 
where the deceased had his usual re- 
sidence at the time of his death, or 
in case of a fixed place of residence 
in more than one county, in either of 
them. 

And by that act, in case of a writ- 
ten will with witnesses thereto, the 
same is to be proved by at least one 
of the subscribing witnesses if living, 
and if contested, by all the living 
witnesses if to be found, and by such 
other persons as may be produced to 
support the will. 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance 2 
4. And by the same act, if the va- 
lidity of any last will and testament 
whether written or nuncupative be 
contested, the same shall be invaria- 
bly tried by a jury on an issue made 
up under the direction of the court, 
for that purpose. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

A. The act of 1784. c. 10. sec. 6. (be- 





ved ; or by words if reduced to writing &c. as 
above. 
Implied revocations, as by cancellation, a 


' ‘ , , 
later will, alteration. of the thing devised or 


bequeathed, remain as at common law. Ed, 
(2) Court * of Pleas and Quarter Sessions,” 
usually denominated ‘the county court.” Ed. 





fore mentioned Vo. 62.) provides, 
that all probates of wills in the county 
courts, shall be sufficient testimony 
for the devise of real estate, and at- 
tested copies of such wills, or the re- 
cords thereof by the proper officer, 
shall be given in evidence as the ori- 
ginals; there is a proviso however, 
where any fraud is suggested in the 
drawing or obtaining of any last 
will, or any irregularity in the exe- 
cution or attestation thereof, the 
party suggesting this, may insist 
upon the original will being pro- 
duced in the court, if it be found; 
and the court in which such suit is 
depending, may compel all persons 
in office or otherwise, to produce the 
same. 

An act of Sep. 29. 1794. sec. 49. 
(1 Scott 457.) directs, that all ori- 
ginal wills, inventories and accounts 
of exrs. and admrs. shall remain in 
the clerk’s office among the records 
of the respective counties, where 
proved or exhibited. 

68. What formalities are required, 
to wills of chattels 2 
A. Such only as are required by the 
common law of England. 

There is a provision however in 
the act of 1784. sec. 15. (See Nv. 
62.) by which, no nuncupative will 


(1) The answers of my correspondent on 
the subject of wills, were brief, referring me 
to “Scott’s Laws,’’ which he sent to me, and 
from which the foregoing extracts are made 
and incorporated with the answers: But 
some danger results from this, that my part, 
may not always be accurate nor exactly con- 
form to the meaning and terms of the MS. 

In regard to the conclusiveness of a probate 
of lands in the county court upon the heir and 
devisee in respect of lands, where there has 
been no contest, or where there has been one 
andthe question tried by a jury, nothing is 
said inthe MS. It appears by the act of 1784, 
(see No. 67.) the question of fraud, or irreg- 
ular execution, was open to trial at law after 
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shall be good where the estate ex. 
ceeds 1100+ current money, unless 
proved by 2 (competent) witnesses 
present at the making, and _ they o; 
some of them were specially required 
to bear witness thereto by the testa- 
tor, and unless made in his last sick- 
ness in his own habitation or dwell. 
ing house, or where he had been pre- 
viously resident 10 days at least, ex- 
cept he be surprised with sickness on 
a journey from home, and dies with- 
out return to his dwelling. 

The 16th. sec. enacts that such 
will shall not be proved after 6 
months from the making, unless it 
were put into writing within 10 
days, nor be proved till 14 days af- 
ter the death of the testator, nor till 
process first issued to call in the 
widow or next of kin or both, if con- 
veniently to be found, to contest itif 
they think proper. 

69. Are any number of subscribing 
witnesses, or the signature or seal ol 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c 2 
1. Answered, see Vo. 68. preced- 
ing. 

As to the revocation of a written 
will whether real or personal, see 
No. 63. (1) 


Then came the act of 1789, (see No. 65.) 
which required that the execution of wills if 
contested, should be tried by a jury. 

And as onall judgments or sentences of 
the county court, an appeal lies to the circuit 
court of the county, the same fact might be 
tried over again there by jury I presume, if 
it was so tried in the county court. 

Still the question recurs, whether the pro- 
bate without a jury, or by a jury, or however 
settled in the first instance or on appeal, is 
conclusive on the trial of the freehold ina 
court of common law, between the heir 
and devisee: This may depend on the point 
whether the act of 1789, and decision under 
it, supersedes the provision in the act of 1784. 





probate : 


Ed, 
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70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

-1. If not, what is to be done to 
enable them to sue ? 

A. Yes: The act of 1809. c. 21. 
(1. Scott 1203.) enacts, that persons 
obtaining administration on the es- 
tate of intestates in any of the U. 
States or Territories, may prosecute 
suits here, as if granted here, such 
persons producing a copy of the let- 
ters of administration authenticated 
as prescribed in the act of congress 
for authenticating records &c, and 
that said letters had been granted 
in pursuance of and agreeably to 
laws of such state or territory. 

By the same act, executors who 
have proved the last will &c. in any 
state or territory, may prosecute 
here in like manner as if letters tes- 


(1) Ido not find any state law, authorising 
epies of wills, deeds or instruments of any kind 
in places out of the state, (other than copies of 
eiters testamentary and of administration as 
mentioned in Nos. 70, 71,) to be evidence in the 
courts of Tenessee, however, authenticated. 

The answer then to No. 72, must be under- 
stood to refer to the acts of congress, as giving 
the character of evidence to copies of wills &e. 
in that state. 

There are two of these; the Ist. relates “ to 
acts of the legislatures, and the records, and ju- 
dicial proceedings, of courts ;”’ the 2d. act re- 
lates “ to records and exemplification of office 
bovks, which are or may be kept in any publick 
efice of any state or territory not appertaining to 
@ court.” 

The mode of authentication is different, in the 
twO cases, 

As these acts are frequently alluded to in this 
work, they are here transcribed. They will be 
found in “ Scot?s Laws of Tennessee. 2. vol. 
Appendix 860.” And“ Laws of U. S. by Bio- 


ven. 2, vol. 102.—5 ib, 621.” 


“ACTS OF CONGRESS RELATIVE TO 
EVIDENCE. 


Cuar, 38. An act to prescribe the mode in 
which the public acts, records and juuicial pro. 
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tamentary were granted here, pro- 
ducing‘a certified copy of the letters 
testamentary, under the hand and 
seal of the clerk of the court where 
obtained, and a certificate of the 
chief justice, presiding judge, or 
chairman of such court, that the 
clerk’s certificate is in due form, and 
that said letters had been granted 
agreeably to the laws of such state 
or territory. 

72. Are exemplifications of wills 
and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &c ? 

A. A copy of the will and probate 
duly certified, as in the answer next 
preceding, should be exhibited. 

73. How are foreign wills and 
testaments proved in your state, &c? 
A. In no other manner, than as sta- 
ted above. (1) 





eveding in cach state shall be authenticated so as 
to take effect in every other state. 


Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That the acts of the 
legislatures of the several states shali be authen- 
ticated by having the seal of their respective states 
affixed thereto: That the records and judicial 
proceedings of ithe courts of any state, shail be 
proved or admitied in any other court within the 
United States, by the attestation of the clerk, and 
the seal of the court annexed, if there he a seal, 
together witha certifeaie ofthe judge, chief 
justice, or presiding magistrate, as the ease may 
be, that the said attestation is indue furm. And 


| the said records and judicial proecedings authen- 


ticated as aforcsaid, shall bave such faith and 
credit given to them in every court within the 
United States, as they have by law or usage in 
the courts of the state frum whence the said re- 
cords are, or shall be taken. 

Approved May 26, 1790. 


Cuap. 409. An act supplementary tothe act, 
entitled, “An act to preseribe the mode in which 
acts, records an. public judicial proceedings, in 
exch state shall oe authenticated so as to take ef- 
feetin every Oiler state.” 


1. Beit enacted by the Senate and House of 
Fiepresentaiives of the Unrated Statce of Ameie- 
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No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? | 





ca, in Congress assembled, ‘Vhat trom and at- 
ter the passage of this act, all records and exem- 
plifications ofofice books, which are or may be 
kept in any publick office of any stute, not apper- 
taining to a court, shall be proved or admitted 
in any other court or office in any other state, by 
the attestation of the keeper of the said records 
or books, and the seal of his office thereto annex- 
ed, if there be a seal, together with a certificate of 
the presiding justice of the court of the county or 
district, as the case may be, in which such oflice 
is or may be kept; or of the governor, the se- 
eretary of state, the chancellor or the keeper of 
the great seal of the state, that the said attesta- 
tion isin due form, and by the proper officer ; 
and the said certificate, if given by the presiding 
justice of a court shall be further authenticated by 
the clerk or prothonotary of the said court, who 
shall certify under his hand and the seal of his 
office, that the said presiding justice is duly com- 
missioned and qualified; or if the said certificate 
be given by the governor, the secretary of state, 
the chancellor or keeper of the great seal, it shall 
be under the great seal of the state in which the 
said certificate is made. And the said records 
and exemplifications, authenticated as aforesaid, 
shall have such faith and credit given to them in 
every court and office within the United States, 


1. Where any person dies intestate 
seized of any estate in fee simple, the 
estate descends, 

To LINEAL HEIRS. 

I. 'To the sons and daughters equal- 
ly, as tenants in common: 

And if any child die before the in. 
testate having lineal descendants, 
they take the share of the deceased 
parent equally, as tenants in common, 

And the same rule of descents is 
to apply, when lineal descendants 





din. Doth 
as they have by iaw or usage in the courts or of. 


fices of the stute frum whence the same are or 


shall be taken. 

2. And be it further enacted, That all the 
provisions of this act and the act to whieh this is 
a supplement, shall apply, as well to the publick 
acts, records, office books, judicial proceedings, 
courts and offices, of the respective territories of 
the United States, and countries subject to the ju. 
risdiction of the United States, as to the publick 
acis, records, office books, judicial proceedings, 
courts and offices, of the several states. 

[ Approved, March 27, 1804.” * 


As to foreign wills, deeds, powers of attorney, 
records, judgments and other instruments, 
( Quest. 73.) there appears no existing statute in 
Tennessee, under which copies or exemplifica 
tions can be made evidence: it must depend on 
the rules of common law, in what cases and under 
what form of authentication if any, they can be 
received: as to private instruments in such cases, 
the originals must be produced, or their non-pro 
duction accounted for, excepting documents res 
pecting pedigree &c. As to judicial matters o 
record, copies compared and sworn to, and undet 
official authentication of the persons having the 
custody, might suffice. Ed. 





* In certifying judicial records, the certifi- 
cate of the clerk under the seal of the court to 
the copies, authenticates them, with the addition- 
al certificate of the judge (if only one, or of the 
chief or presiding judge or justice if more than 
one,) of the court, that the attestation by the clerk 
ts in due form. 

In the authentication of copies of records and 
from office books which are not judicial, the forms 
are somewhat different and more difficult. 

Which are judiciul and which not, may some 
tunes become a question; ull proceedings of or ina 
court, or documents which are filed or proved in 
«a court or by an officer of the court and filed, or 
transcribed into books of the court, are judicial 





or copy of the original in court books, has pussed 
into the office or books of the court by virtue of 
some judgment order or act of the court, express 
or implied. 

Thus letters of administration, wills, invents 
ries 8c. are records and judicial proceedings of 
courts, as well as judgments €%c. and copies of 
them on file, or of the records of them, are tobe 
authenticated under the 1st act of Muy 1790: 
Conveyances, partitions, surveys e, which un- 
der particular acts of a state are to be filed & 
registered in certain offices, not having under 


gone any judicial cognizance in court, fall un- 


der the act of 1804. Yet in practice, difficulties 
and doubts will arise : the best way in such cast 


proceedings: Inshort, wherever the original) is to authenticate them under both aspects. Ed. 
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shall be further removed from the 
ancestor, than grandchildren. 

‘ To COLLATERAL HEIRS. 

JL If there be no children nor 
their issue, then to the brothers and 
sisters of the intestate equally, as 
tenants in common: 

— And if any such brother or sister 
die before the intestate leaving chil- 
dren, they take the share of the de- 
ceased parent equally, as tenants in 
~ common. 

And the same rule of descent is to 
apply, when collateral descendants 
shall be further removed, than the 
~ children of brothers and sisters. 
~ Brothers and sisters of the half 
+ blood and their issue, inherit from an 
~ intestate in like manner as brothers 
and sisters of the whole blood, with 
this restriction, that when the estate 
has descended to the intestate so dying 
without issue, from the part of the 
father, brothers and sisters of the 
‘half blood in the paternal line and 
their issue, shall exclude brothers 
and sisters of the half blood in the 
maternal line (if any there be) and 
_ their issue, until the paternal line is 
exhausted of the half blood: And 
_ the same rule is to prevail amongst 
a” half blood in the maternal line, 





























“ne 


: 
; (1) Where estate is acquired in any other 
> manner than by descent, and there be half bro- 
~ thers on the paternal side as well as materna’, or 
_ issue of them, they take equally with brothers and 
sisters of the whole blood; or if there be none 
of the whole blood, then all among the haif 
_ blood; or if only one, whether on the paternal or 
_ maternal side, he takes all. 

But whatever the intestate holds by descent, 
trom the part of the father (or any ancestor in 
» the paternal line,) will go to half bloods in that 
4 ‘line to the exclusion of half bloods in the mater- 
t nal line, and so vice versa, where the estate 
: comes from the mother or her line. 

This was the intent of the act of 1784.(1 Scott. 
7292. ) and it is so stated in the text as—tiie exist- 
: ing law. 

But the act of 1796. (1 Scott. 562.) which puts 
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under similar circumstances, to the 
exclusion of the paternal line. (1) 
To PARENTS. 

lil. Where the intestate leaves no 
children nor their issue, nor any 
brother or sister or the issue of them 
as aforesaid, then the estate shall 
vest in fee simple in the parent from 
whom it was derived: And if any 
estate has been purchased or other- 
wise acquired by the intestate, such 
estate (in default of issue of the in- 
testate and of brothers and sisters 
and their issue as aforesaid, ) shall be 
vested in the father if living ; (in fee) 
and if dead, in the mother for her 
life, and after the death of the mo- 
ther, then in the heirs of the intes- 
tate on the part of the father, and if 
none such, on the part of the mother, 
forever. 

It will be observed, that cases 
may fall out not mentioned in the 
aforesaid provisions, and then, the 
descent will be according to the rules 
of the common law. 

BASTARDS. 

Act. Sep. 27. 1819. (2 Scott. 472.) 
Where a woman shall die intestate, 
leaving a natural child or children, 
and no legitimate child or children, 
such natural child &c, shall take by 
the several rules of descent and dis- 





edly perhaps) uses a form of expression which 
seems to remove the restriction in favour of haif 
bloods of the line in which property descends, 
taking before half bloods in the other line : 


The expression in this act is, that all real estates 
of inheritance as weil as personal, shall descend 
to and be divided betwec.. brothers und sisters as 
well of the half blood as of the whole blood, Xe. 
in the same proportion as they have heretofore 
been divided between brothers of the whole and 
half blood only. The property of the intestate 
is to go in equal proportions to brothers aud sisters 
whether of the whole or half blood, no distinction 
is made as to descended or acquired property. 

However, the construction of this act of 1796 
would probably be that it does not change the act 
of 1784, in respect of the half bloods where the 





males and females on an equal footing, (undesign- 


105 





estate descends. Fad. 
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tribution, the estate real and personal | forfeited, to be vested in the trustees 


of his or their mother; and should | of some literary institution, as pro. 


either of such children die without 
child, his or her brothers and sisters 
shall in like manner, take his or her 
estate. (1) 

ALIENS. 

By an act, Nov. 14. 1809. ¢. 53. 8. 
1. (1 Scott. 1160,) where any per- 
son within this state, shall die intes- 
tate and without issue, the real and 
personal estate of such intestate, 
shall descend to such persons who 
ave next of kin to the decedent and 
resident in the U. S. to the eaclusion 
of aliens who might be related to the 
decedent in a nearer degree: And 
where the decedent leaves no rela- 
tions within the U.S. the estate shall 
descend to the trustees of the academy 
of the county, where such person had 
his usual residence at or before his 
death, in trust for the academy. 

By the 2d. sec. of the same act, 


aliens who had acquired a right of 


succession to the estate of any per- 
son having died intestate without 


assue within this state, are barred of 


succeeding to such estate, unless 
within 12 months from the passing 
of the act they removed within the 
U.S. and become citizens thereol, in 
conformity with the laws of natu- 
ralization prescribed by congress 
&c: In default of complying with 
the terms of the act, the estate to 
which such right had been acquired, 
to descend to the neat of kin to the 
decedent and resident within the U.S; 
and in default of kin who might have 
a right of succession, the estate so 


(1) An act of 1805. ¢.2. (1 Scott. 851.) au- 
thorises the superior (circuit) aud county courts, 
on petition of any person wishing to make legiti- 
mate their offspring not born in wedlock, to the 
intent of being heir or joint heir to the estate of 
the applicant, to take order therein, and alter the 
Name of the intended heir, and record the peti- 


tion, together with the opinion of the court, that | 





vided in the first section. 

Another act, Nov. 13. 1819. c. 36, 
(2 Scott. 487,) provides, that per. 
sons not born in the U.S. or citizens 
thereof who have come to the U, §, 
and settied in ‘Tennessee intending 
to reside there and become citizeys 
thereof, and having acquired real 
estate by purchase, or taken posses. 
sion of the real estate of their an- 
cestors or relations, which they 
would inhevit if citizens of the U.S, 
claiming the same by descent, shall 
hold the same to them and their heirs 
in fee, provided such persons have 
heretofore made report and registry 
of their intentions to become citizens 
of the U. S. and of the said state of 
‘Tennessee, or shall make such re- 
port and registry in 1 year alter the 
ist. day of July next, and within 5 
years become naturalized citizens 
of the U. S, unless prevented by 
death or causes beyond their control. 

Advancement. 

There isa proviso in the act ol 
1784. ¢. (1 Scott. 292.) that, 
where any son or daughter shall have 
lauds settled on him or her by the 
deceased parent in fee simple, eqial 
to the share which shall descend to 
the other sons or daughters respec: 
tively as the case may be, such sol 
or daughter takes nothing by de 
scent: If land be settled as afd. but 
not equal, then so much shall descend 
to the child in part provided for, @s 
will make the estate of all the chil: 
dren equal. (2) 


oOo 


at ade 





the person made legitimate as afd, has become he! 
or joint heir of the person petitioning. Ed. 

(2) It is necessary to remark here, that the 
preceding digest of the laws of Tennessee, 
the subject of descents, is stated partly from the 
MLS. and in part by recurrence to the several 
laws, in Judge Scott's edition, to which I was? 
ferred. Ed. 
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No. Vile DISTRIBUTION ON INTES- 
TACY, (GF PERSONALTY.) 


79, Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals ? 

gj. Are the 22nd and 25rd Car. 
ii. ce 10. and 29 Car. ii. c. 30, called 
ihe Statutes of distribution &c. a- 
depted 2 
J. The surplusage of an intestate’s 


personal property (after payment of 


debts and charges.) is to be distri- 
buted by the administrator, as fol- 
lows. 

L. Tothe widow. (Act 1784. c¢. 22. 
sec. 8. 1 Scott. 296.) 

if the husband die and leave no 
child, or not more than two (chil- 
dren) one third part of the personal 
estate to the widow: if he leaves 
more than two children, in that case, 
tle wicow shail share equally with 
ali the children, she being entitled to 
achiid’s part. (1) 

It. To children and their (lineal) 
representatives. (dct. 1766. ¢. 3. sec. 
1. 1 Scott. 110.) 

The rest of the personal estate, 
(or if there be no widow the whole) 
by equal portions to and amongst the 


ee 





The several laws ou the subject are uot cave- 
fully worded, and my attempt to give the result 
of the whole in the foregoing synopsis may not be 
free from error. The acts which principally re- 
late to Descents may be found in L Seatt. 292. 
SLI. 588. 562. As to those relating to aliens, 
they are in substanee stated, and furnish evidence 
of singular inaceuracy, to say nothing of the prin- 
ciples of them. Ed. 

(1) The act is so, but must be construed I pre- 
suine as if it read, “shall deave no child or the 
issue of a child, nor more than two children or the 
issue of two children, the widow shall take one 
third: if he leaves more than two children or 
the issue of two children, the widow shall take a 
childs part.” 

\2) Dead before the intestate. The lincal and 
legal representatives of a child are, the grand 


hildr . : 
ciuldven of the intestate, wha take the parents | 
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children of the intestate, and such 
persons as legally represent such 
children, in case any of them be then 
dead. (2) 

Ill. Meat of kin. 

If there be no children nor legal 
representatives of them, the said es- 
tate (except the widow's part, and if 
there be no widow, the whole) is to 
be distributed equally, to every of 
the nevt of kin to the intestate who 
are in equal degree, and to those who 
legally represent them ; but no re- 
presentatives to be admitted amongst 
collaterals, after brothers and sisters 
children. (3) 

Incidental regulations, in the act of 
i766. c 3. concerning distributions. 
(1 Scott. 110.) . 

1. Advancement. 

It is provided sec. 1, that the allot- 
ment among c/iidren of the intestate 
and those who represent them shall 
ve equal, ** other than, to such child 
or Children who shall have any es- 
tate by settlement of the intestate, or 
be advanced by the intestate in his 
lite time, by portion or portions, equal 
to the share which shail by such dis- 
tribution be allotted to the other 
children, to whom such distribution 
is to be made: 





share, and if more than one, oq oaliy between 
them: and soon lineally to great grand children 
Xe. of the intestate, the issue taking always the 
parents share, equally among them if more than 
one; Which is suecession per stirpes. 

Bat if ic so happen that ail the deseendants 
should be grand children, or g. grand children; or 
in the collateral line, ald should be nephews and 
nieces or grand nephews and nicces, they take not 
ihen by representation, but as next of hin to the 
intestate in equal shares, which is taking fer cae 
pita. hd. 

(3) Bat if a” the brothers and sisters and all 
their children be dead, and none but grand 


nephews or nieces or their issue, they will take, 


not by representation of their uncles and aunts, 





but as uext of kin to the intestate. Ed. 
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And in case any child shall have 
any estate by settlement from the in- 
testate, or shall be advanced by the 
intestate by portions not equal to the 
share which shall be due to the other 
children by such distribution as afd, 
then so much of the surplus of the 
estate of such intestate, to be distri- 
buted to such child or children as 
shall have any land by settlement from 
the intestate or were advanced by 
the intestate, as shall make the es- 


(1) It would seem, that a sett/ement by the in- 
testate in this act, means /and, in contradistinction 
to » portion advanced. Ed. 

(2) The foregoing appears to be the sub- 
stance of existing statutes in Tennessee, in 
respect of the distribution of personal estate 
there, upon intestacy. 

The gentleman who conveyed me the an- 
swers, had arranged the subject somewhat 
differently, but corresponding in results with 
what is stated in the present form. 

The act of 1766, on which distribution is 
founded in Tennessee, is literally a copy of 
the 22. 23. Car. ii. c. 10; except so much of 
it as relates to the share the mot4er shall have, 
of a child’s personal estate who dies without 
wife or children, after the death of the father. 
This is copied from the 1 Sac. it. c. 17. (See 
3 Bac. ab. Tit. exrs. and admrs. Let. I. pr. 
Wilson. p. 73. 74.) 

It remains unchanged, except as to the 
widow: By the act of 1766 (and as it was by 
the stat. of 22. 23. Car. ii. c. 10,) in case of 
a child or children (whatever the number,) 
she was entitled to a ¢hird, and if no chil- 
dren or representatives of them, to da/f: In 
regard to der, the act of 1784, enacted, that 
if there was no child or not more than 2 chil- 
dren, she should have one-third; but if the 
intestate left more than 2 children, she should 
have an equal share with the children: The re- 
sult of this is, that she can never have more 
than one :dird, and if there should happen to 
be 3S or more children, her portion would be 
one-fourth, fitth, sixth, &c, lessening accord- 
ing to the number of children, 

in respect of the clause, which pro- 
vides, that if there be no children nor legal 
representatives of them, then the estate to be 
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tate of all the said children to be 
equal, as near as can be estimated, (1) 

2. Child dying after the intestate. 

By the same 1 sec. of the act of 
1766, if after the death of the father, 
any of the children die intestate an 
without wife or children in the life 
time of the mother, every brother and 
sister and the representative of them, 
shall have an equal share with the 
mother, of the estate of the child s 
dying intestate. (2) 





distributed to the next of Ain to the intestate 
who are of equal degree or those who repre. 
sent them, but that there be no representative 
admitted among collaterals, after brother's and 
sister’s children. 

This was intelligible enough, under the 
rules to be found in the books on this head, 
until the act of 1796, c. 14. (1 Scott. 562.) 
which enacted, that all real estates of inheri- 
tance as well as personal, shall descend to and 
be divided between brothers and sisters (meat 
ing children of the intestate,) as well of the 
half blood as of the whole blood, in the same 
proportion as they have heretofore been divi- 
ded between brothers of the whole and the half 
blood only, and in the same manner to collate 
eral heirs, for want of such brothers and sis 
ters, and that all former acts &c. shall be #- 
pealed so far, as they come within the meat 
ing and purview of this act. 

The act of 1784. c. 22. (1 Scott. 292.) di 
rected, that inheritances should descend, t0 
all the sons equally to be divided among them, 
or their lineal descendants; and in default of 
sons or their issue, to all the daughters, ai 
their lineal descendants &c. 

The act of 1796, was intended to put malt 
and female children and their issue, on 4! 
equal footing; and though somewhat ob 
scurely, does so, I presume. But the same 
act as is shown, also directs that personal & 
tates, shall descend as real estates: 

The effect of this seems to be, that distri 
bution of personulty in the collateral line, wil 
not be restricted after brother's and sister’s chi 
dren, but, the personal estate will go by 
representation, to the issue of deceased bro 
thers and sisters, to the remotest degree; 5° 





that grand nephews and grand nieces of an 
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IV. Unclaimed residue. 

If there be no further demands of 
creditors, the surplusage in the hands 
of the administrator, after 7 years, 
(or perhaps sooner) is to be paid into 
the treasury, there to remain with- 
out interest subject to the claim of 
creditors and lawful representatives, 
without limitation of time: 

See acts of 1715. c. 48. 1 Scott. 
30.—1784. c. 23. [b. 298.—1789. c. 
95. Ib. 409. 


No. VIII. ENTAILS, DOWER, CUR- 


TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of 
being barred; dower; curtesy ; 
waste &c 2 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c 2 

84. How barred by the tenant? 
4A. Entails are abolished, and the 
first donee takes a fee simple. See 
Answ. No. 3. 4. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law 2 
4. The widow is entitled to dower 
of one third of the lands, whereof 
the husband died seized in fee sim- 
ple. See answers Nos. 16. 17. and 
Vos. 79. et seq. 





— 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 

1. Actions for real estate held un- 

der grant &c. 
A. An act was passed WVov. 16. 1819. 
Cc. 28. (2 Scott. 482.) ** for quieting 
the citizens of this state in their pos- 
sessions, and to prevent litigation.” 

The preamble recites, that ** where- 
as many disputes have arisen with 
regard to the proper construction of 
the statutes of limitation, and the 
time seems fast approaching when 
titles to land will become so _per- 
plexed, that no man will know from 
whom to take or buy lands, for re- 
medy whereof &c. 

The first sec, in substance enacts, 
that any persons their heirs or as- 
signs, who shall at the passing of 
the act or at any time after, have 
had 7 years possession of any lands 
tenements or hereditaments, which 
have been granted by this state or the 
state of North Carolina, holding or 
claiming the same under a deed or 
deeds of conveyance, devise, grant, 
or other assurance, purporting to con- 
vey an estate in fee simple, and no 
claim by suit in law or equity effec- 
tually prosecuted, shall have been set 
up or made to said lands &c. within 
the aforesaid time, in that case, the 
persons or their heirs or assigns so 
holding possession, shall be entitled 
to keep and hold in possession such 





intestate brother, will succeed as well as 
nephews and nieces; and the same rule apply 
io collaterals, in the ascending line, viz. uncles 
&c. of the intestate. 

The 4td. sec. of the act of 1784, in respect 
of real estate expressly provides, for the un- 
restricted right of representation in the colla- 
tera! line. If this be so, the distribution of 
personals, stands in Tennessee, upon a footing 





very different from that among collaterals, 
by the English, or civil law: But it is not my 
purpose to do more than suggest this; possi- 
bly the subject is well understood and the 
rule settled in the state. There are other 
states, in which personalty is made to descend 
as real estates, although the distribution is 
regulated by acts similar, to the English 
statutes. Ed, 
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quantity of land as shail be specified 
and described in his her or tiie deed 
of conveyance, devise, grantor other 
assurance as afd. in preference to 
and against all and all manner of 
persons whatsoever; and any per- 
sons or their heirs, who shall neglect 
or have neglected for the said term 
of 7 years to avail themselves of any 
title legal or equitable which they 
may have had to any lands &c, by 
suit in law or equity effectually pro- 
secuted against the persons in pos- 
session, shall be forever barred ; and 
the persons so holding, their heirs or 
assigns for the term afd, shail have 
an indefeasible title in fee simple to 
such lands. 

2. In all cases 7 years possession, a 

bur. 

The 2d. sec. in substance enacts, 
that no persons or their heirs shall 
maintain any action inlaw ov equity 
for any lands &c, but within 7 yeurs 
next after his, her or their right to 
commence, have or maintain such 
suit, shall have come, fallen or ac- 
crued; and that all suits in law or 
equity shall be commenced and sued 
within 7 years next after the title or 





cause of action or suit accrued or fall- 


Cinp 


en, and at no time aiic 
years shall have passed. 
87. What savings &c ? 


the said 7 





A. The savings on both sections are, 
to such persons who at the time of) 
the right or title first accrued, come 
ov fallen be within 21 years of age, 
feme covert, non compos meniis, im- 
prisoned, or beyond the limits of the 
U. Stales or territories thereof, which 
persons or their heirs may notwith- 
standing the 7 years are expired 
bring his suit or action as they might 
have done before this act, so as sucl: 
suit is commenced within 3 years 
next after his her and their full age. 
discoverture, coming of sound mind, 
enlargement out of prison, Coming 
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into the U. States or death, and atn 
time after the said 3 years. 

To both sections of the act they 
is this further clause **that in the 
construction of the savings, no 
milative disability, shall prevent thy 
bar, but shall only apply to that » 
those disabilities which existed whe 
the right to sue first accrued, and yy 
other ; and further, that the suit s9 
commenced to save the bar, shall he 
a suit prosecuted with eifect and yy 
other. 

The 3d sec. provides, that if in any 
of the said actions or suits, judgment 
is given for the plaintiff and is re 
versed for error, or verdict pass for 
the plaintiff, and upon matter alle. 
ged in arrest of judgment, the judg. 
ment be given against the plaintiff 
that he take nothing gc 5 or if the 
action be commenced by origin 
writ and the defendant cannot be le 
gally attached or served with pro- 
cess, in such case the plaintilf, his 
heirs, exrs, or admrs, as the case is, 
may commence a new action from 
time to time within a year alter such 
judgment reversed or given against 
the plaintiff, or until the defendant 
can be attached or served with pro 
cess so as to compel him, her or then, 
to appear and answer. 

The 3d sec. provides, that this act 
shall have no bearing on the lands 
reserved for the use of sc/ools. 

88. Is there a saving in favour of 
foreigners or citizens of other states! 
“i, None other than as above. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 
4. ‘They cannot be said to 
universally. 


apply 
90. Is there any thing peculiar lv 
your state on this head ? 

4. See the preceding Answers; 
Nos. 86, 87, 88, 89. 
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covery &c. in personal actions ? 


91. What length of time bars re- 


Personal actions. 
4. By act of 1715, ¢. 27. 8.5. (1 Scott 
14.) actions of account render ; upon 
he case 3 debt for arrearages of rent; 
detinue ; replevin; and = trespass 
quare LUUs. frez: must be brought 
within 3 years next alter the Cause 
of such action, and not after; except 
such accolmpts as Conceri the trade | 
of merchandize between merchant | 





ee we | 
Maud merchant and tueir factors or | 
Bservants. | 
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Bso as Uiey bring their actions within 


Actions of trespass, assauit nad 
baitery, Woundin, and imprison | 
mei, or any of them, within 1 year | 

' 


Falter the cause of such action, and 


not after: and actions of the case for | 
words, Within 6 moniis after tie | 
words spoken, and not aiier. 
92, What savings ? 

4. The suvings by sec. 9, are to such 
persons who at the time of the cause | 
of action accrued, are within 21 years 
of age 5 jeme covert 3 noi compos men- 
tis; unprisuned 3 or beyoud the seas, 


the tunes before limited, after being | 
ound memory, 
from beyond 


ol age, discovert, oi : 
at large, or returned 
the seas. 


ray 


Phe 6th see. also saves, the rights 


Psed Grarrested, or where the defen- 


| 
% of persons where judgment is rever- | 


dant on original writ &c. cannot be | 
attached or served with process, giv- | 
Ine one year to renew the suit, in| 
the terms of the 3d sec. of the act, re- | 
lniive to actions for lands. ( See | 
Nu. 87.) 

Lit should be observed, that the 
act of 1786, c. 4.(1 Scott 362) makes 
bonds and specialties assignable and 
hevotiable in like manner as lego- 
liable notes ; and in the 6 sec. pro- 
Vides, that the act of limitation, shall 
apply to all bonds, bills and other | 
Securities made 
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| lure to make the demand 
suit within those times, shall be for- 


transierable by this | 
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act afler the assignment or endors- 
ment, in the same manner as it oper- 
ates by law against promissory 
notes. | 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

A. None other, than before men- 
tioned, 

The Sup. Court of the U. S. (See 
2 Wheat.) have construed the term 
‘beyond seas,” to intend bevond 
the limits of the stule: our state 
courts have not decided this question. 

Additional provisions. 

1. Where the plaintiff, founds his 
demand upon a book account for coos 
wares and merchandize sold and 
livered, or work done, and soiely 
relies for proof of delivery of the ar- 
ticles upon Ais oath, such oath shall 
not be admitted to prove the delive- 
ry of any articles in the book, of ton- 
ger standing than 2 years. Act of 

756, ¢. 4. (i Scott 89.) 

9, And no such book of accounts 

although proved by witnesses, shall 


Ge 


be received in évidence, for goods 


&c. sold or work done, above 5 years 
before action brought, except of per- 
sous being out of the governtent, or 
where the account shall be settled 
and signed by the parties. 4. 

S Creditors of any deceased per- 
son, residing in the state, shall with- 
in 2 years, and out of the state, with- 
in 3 years trom the qualification of 
the exrs. or admis. make demand ot 
their respective accounts, debts and 
demands ol every kind whatsoever, 
to such exrs. and admrs, aud on fal- 


f and bring 


ever barred 3 saving to infants, non 


'compotes, and femes covert, one year 
to sue, alier the disability remo- 


ved. ib. 
But if any creditor after making 


demand of his debt Ac. of the exr. 


- 
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or admr, shall delay his suit at their 
special request, then the demand 
shall not be barred during the time of 
indulgence. J. 

But to apprise creditors, the act 
directs exis. and admrs. within 2 
months after qualification, to adver- 
tise at the court house of the county 
wire the deceased usually dwelt at 
the time of das death, and other pub- 
lick places in said county, and at the 
district court house at the next district 
court of aw and equity held for the 
district in which the county may be, 
for ali persons to bring their ac- 
counts and demands of every kind 
and denomination to the exr, or admr, 
agiveabiy to the directions of this 
act. Jb. 

4, No writ of error, to be allowed 
to reverse any judgment or decree, 
auless sued within 2 years alter 
the judgment or decree rendered ; 
saving, to infants, feme coverts, per- 
sons non compos, imprisoned, beyond 
seus, or iv the military service of the 
U. S. two years tor suing the same, 
after the disability removed. Act 
1799. c. 12. (1 Scott. 642.) 

5. No bill of review or motion for 
one, to be after 3 years from pronoun- 
cing the decree ; suving, to infants, 
feme coverts, persons non compos men- 
tis, imprisoned, or beyond seas, 3 year's 
alter disabilities removed.(1) 


No. x. TAXES. 


94. May lands be sold for the pay- 


(1) The answers sent by my correspond- 
ent. are not in so much detail, as here exhib- 
ited Having the laws before me, I have ex- 
tracted from them some additional matter, 
and in domg so, must be accountable for all 
mistakes. 

The laws on this and almost every other 
subject to which these questions relate, are 
frequently so numerous and dispersed, that 
errors and omissions might be very pardona- 
ble, in either of us. Ed, 
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ment of taxes: has an absentee any 
privilege 2 

95. Before a sale, is notice to be 
given &c 2 

96. What officer is to give this yo. 
tice ? 

97. In what manner &e. 

98. If a sale takes place, is the 
deed absolute 2 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or oilice, are the sales entered ? 
A. All lands however held, to which 
the indian title is extinguished, and 
not specially exempted, are liable to 
a yearly publick tax. (2) 

Absentees have no privileges, and 
all persons not giving in a list of 
their lands in due time, (3) are lia. 
ble to double tax. 

If there be no goods and chattels 
on which distress and sale can be 
made, the lands in that case may be 
sold. 

By the 15th May in each year, the 
sheriff of each county is put in pos- 
session by the clerk of the county, 
of the list of taxables, and he is to 
proceed as the law directs, to collect 
the tax. 

The sheriff is to make report after 
the ist November and not before, t0 
the county court, of all taxes unpaid; 
on which report, judgment is enter 
ed against the delinquents, and an 
order of sale thereon issues to the 
sheriff. 

On this order, the sheriff is forth- 
with, to cause the same to be adver- 
tized in some newspaper of respect- 
ability in East and West Tennesse¢ 
3 times successively, at least 40 days 
before the day of sale. 


(2) Of 18 and S—4 cents on each 100 
acres, and 37 1—2 cents on town lots. 

(3) The justices who receive the list, at 
directed to advertize in their districts imme 
diately after the Ist of Sanuary, for all per 
sons to give in their lists of taxable property: 
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This advertisement is to describe 
specially, the quantity and situation 
of each tract;(1) and if the tax, 
costs and charges are not paid be- 
fore the day, he is to sell the same 
or so much as is sufticient: If a 


part is sold, it is to be taken ina 


square or oblong, commencing at 
the beginning corner of the tract; 
and if that partot the tract has been 
sold, then to be taken off the origi- 
nal tract beginning on the line of 

the same, and to adjoin the part for- 

imerly sold, and run in a square or 
oblong. 

No deed is to be made by the sher- 
iff however, until the expiration of 
12 months from the sale, during which 

‘time, the owner, his heirs &c. or 
any other person for him or them 
may redeem the land, by paying the 
tax, costs and charges, together with 
the rate of 50 per cent per annum. 

The tax remains a lien on all the 

_ property after it becomes due, how- 

ever devised or alienated, and not- 
withstanding it may have been vest- 
edin and advertised in the name of 
others, than the actual owners at 
the time of the return or sale, provi- 
ded such property is specially and 
~ particularly described in the return 


_ and advertisement. 


Where the owners of lands neglect 


4 _ to give in a list of them in due time 
‘ - for taxation, they are taxed double: 


The law provides ways and means 
‘to discover such Jands, and pre- 


“scribes a particular mode of pro- 
| ceeding: 


_ The sheriff is to make return of 
these, to the next county court af- 
ie ter the 1st. Monday in January in 

» each year, for the preceding year 


(1) Edo not perceive that he is bound to 

~ sell at the Court house ; a provision, which it 
seems to me should be indispensable in every 
law authorizing the sale of lands on execu- 


tion, Ed. 
104 
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or years; a judgment is entered a- 
gainst the delinquents thereupon, 
and an order of sale. 

On this he is to proceed to adver- 
tise in two publick papers printed 
within the state, one in each end 
thereof (2) at least 3 months before 
the day of sale: The same right 
and term for redemption, applies to 
this case. 

On these orders of the county 
court to sell lands, the sheriff’ is to 
make return to the court of his exe- 
cution of them, as he must do, on 
writs of fiert facias. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed 2 
A. Not in any case. 

101. What oflicer in any county, 

oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
pradent for him to do ? 
A. The clerk of the county court, is 
always in full possession of every 
fact which it may be important 
to know; as is the sheriff of the 
county. 

An agent, is the best security for 
the interest of absentees. But care 
must be taken in the appointment, 
as many frauds are committed by 
agents; they grow rich oftentimes 
at the expense of their principals. 

The postmaster, is the most certain 
correspondent. 

It may be observed, that all Bank 
Stock of any bank chartered by this 
state, is liable to an annual tax of 10 
cents, on every $100 of stock actu- 
ally paid in. 

Any banking establishment not 
chartered by the state, is liable to a 


(2) The advertisement is in practice insert« 
ed in a paper at Knoxville in East Tennes- 
see, and at Nasbville in West Tennessee, 
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tax of 50 thousand dollars per an- 
num. 

So, a tax of $25 per annum is to 
be paid upon every turnpike gate, 
on any turnpike road, after 3 years, 
from the authorising the rvad. (1) 


MISCELLANEOUS. 
BAIL, &C. 


No. x1. 


102. May debtors pendente lite, be 

restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 
4. There is no restraint upon alien- 
ation pendenie lite, unless it be an at- 
tachment of property of absconding 
or absent debtors ; or in chancery 
by inpinction, in cases authorised 
by the rules oi equity. 

The debtor, on a capias issued a- 
gainst his body to answer in any ci- 
vil suit, is to be held to bail in a 
bond to the officer with 2 sufficient 
sureties in double the sum for which 
arrested, with the usual condition of 





a vail bond ; and the bond, is deem- 
ec special bail. (1794. ¢ 1.1 Scott, 
400,478, and see No. 53.) \2) 

And so in qui tam actions, or ac- 
tions to recover the penalty for 
breach of any penal Statute. (ib. 
860.) 

Soon bills in equity, where the 
plaintiff shall suggest damage in his 
bill, and make oath to the amount, the 
defendant may be holden to bail by 
a special order of the judge, or (un- 
der another act in 1789. 1 Scott, 
426,) by the clerk and master in 
equity; in which case, a capias issues 


(1) The foregoing account of pudlick tax- 
es, is collected from the answers in the MS. 
and partly as to some particulars, from vari- 
ous laws. 

The principal acts are, 2 Scott. 158, 256, 
297, 388, 498. 

(2) No previous affidavit of the debt is ree 





quired, nor any proyision for reducing exces: | 
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to answer the bill, instead of a sup. 
poena : 

The officer is to take a bail bon 
in double the amount sworn to in th 
bill, as in other cases. 

Ne exeats may also issue, an( 
during the pendency of a suit fu. 
ther security may be required. 
(1782.¢. 11.1 Scott, 261.) 

Bail is also to be taken on aitach. 
ments, for contempt in equity, ex. 
cept those in the nature of executin) 
for not performing decrees, on which 
bail is not allowed. (1801. c. 6. i), 
688, 689.) 

So in ejectment, the party bringing 
the suit may apply to the clerk ofthe 
court, and on producing the declara 
tion drawn in the usual form, and giv: 
ing the usual bond and security fo 
prosecuting the suit, (as persons i- 
stituting other suits are required ty 
give,) have a capias against the ter 
ant in possession, to answer tlt 
plaintiff (the nominal lessee,) quan 
clausum fregit &c, to his damay 
$500. "he declaration is served by 
the sheriff as usual, in such case ;]it 
also serves the writ, and is boundti 
take a bail bond and securities, in 
the sum mentioned in the writ, as it 
other cases of bail. (1801. c. 11. i) 
699.) 

It may be observed also, that 1 
writ or leading process returnable 
to any court of record is to be grail: 
ed by theclerk, before he takes sull- 
cient security from the persons 4}: 
plying, conditioned, that they will 
prosecute the suit or suits the) 
may so commence, and on fail 





sive bail or discharging on common bail 
where the demand may be obviously ground 
less. If there be any such enactments—the/ 
have escaped my observation. . 
I See nothing to prevent a man’s bem 
sent to gaol by any one who can pay fora 


writ. Ed. 


















ONS, 


@ sub. pay to the defendant all such costs 
and damages, as may be awarded 
against him or them by the court, 
having cognizance thereof. (1787. 


iL bond 
D in the 


€, and 
it. fup. 


ed. 


LETTERS OF ATTORNEY. 


103. Isthere any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
he conveyance of lands &c. in your 
state ? 

J. All powers of attorney authoris- 
ing the transfer of real property, 


attach 
ty, eX 
ecution 
1 Which 
Cc. 6. ih, 


ringing must be acknowledged by the con- 
K Of the Bee ctituent or proved and be registered, 
eclare in like manner as conveyances or 
nd giv deeds by the principal himself ; 
rity fu whether within or without the state, 
ons i HF Sand the same law and regulations 
op: apply to them, as in cases of deeds 
re ter 










executed by the principal: (See Nos. 
5.18, 19, 24.) 

| {As to powers of attorney, in.the 
case of chattels, there is no statute 

‘provision respecting them, either 


ver the 
,) quart 
damast 
rved by 





‘ase 5 hit when made in or out of the state.] 

ound to 

ties, it ALIENS. 

it, asin 

- 11} F — 104. Do aliens stand on the foot- 
ing of the common law, in respect of 

that ni JF “taking by descent, or purchase: may 

urnabl % “they in any case hold real estate, 

e grat: MH “asin mortgage ? 

es sull: JF 4. Their rights and disabilities de- 

ons a}: “pend upon the common law, except 

ey Will 7in so far as they are changed by 


's they certain acts of the legislature: For 
failure: this, see * Descents.” No. 74. 


~ “Aliens.” 
non bail : 
y grout J ADMINISTRATION. GUARDIANSHIP. 
nts—the) 

» 105. Is the right of administration 
n’s bent Be regulated as in England by the 31 
pay fort BS Edw. iii. c. 11. and 21 H. viii. c. 5. 
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or by local acts 2 


A. The right of administration, is 
regulated by local acts. 

{The act of 1715. c. 48. 8.8.1 
Scott, 33.) enacts, that administra- 
tion shall be granted to the next of 
kin, “provided claim is made in the 
secretary’s office or precinct court, 
before the next general court foliow- 
ing the death of the intestate, before 
which time administration shall not 
be granted to any one; and for 
want of such, (viz, next of kin not 
applying,) to the greatest creditor, 
‘‘proving his debt on oath, before the 
governor &c, the general, or pre- 
cinct court.” 

An act i 1777.¢. 2. s. 62, 63. (1 
Scott 185.) gives jurisdiction to the 
court of pleas of quarter sessions 
(county court,) in their respective 
counties, in the case of probate of 
wills and issuing letters of adminis- 
tration ; subject to an appeal, by any 
person who may claim a right to ex- 
ecute the will, or administer the es- 
tate,to the superior court of the district, 
(1) where the order is made: This 
court is to determine on the appeal 
at their next setting, and proceed 
to grantletters to the person enti- 
tled. 

An act in 1794. ¢. 1. s. 47, 48. re-en- 
acts the law of 1777. And by the same 
law, (s. 63.) in all cases, an appeal 
is given from the sentence or judg- 
ment of the county court, to the su- 
perior court of law of the district, 
where such county court may be. 

The act of 1809. c. 49. s. 4. (1. Scott 
1150.) vests the circuit courts, with 
all the jurisdiction civil and crimi- 
nal, which belonged to the Superior 
courts, and like appellate jurisdic- 
tion, from the county courts. See al- 


(1) Now circuit court. It is obvious, that 

a part of the act of 1715 is obsolete ; proba- 

bly what is marked within inverted commas. 
Ed. 
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so, act Nov. 19, 1813.¢.78. (2 Scott | of the county, upon complaint of 9. 


145.) (1) 


As to Guardians. 

The act of 1762. c¢. 5. relative to 
Orphans and their Estates, (1 Scott 
97.) contains the whole law of ‘Ven- 
nessee on this head. 

By sec. 2. the father of any child 
under 21 years of age and not mar- 
ried, or in ventre sa mere, and wheth- 
er the father be within 21 years of 
age or of full age, may by deed, or 
by last will and testament in wri- 
ting, in such manner and from time 
to time as he shall think fit, dispose 
of the custody and tuition of such 
child or children for such time as 
they are under 21 or any less time, to 
any person or persons other than the 
people cailed quakers and popish re- 
cusants. 

Sec. 3. allows quakers, to make 
such disposition; and authorises the 
superior or inferior courts, to com- 
mit the guardianship of their chil- 
dren (the children of quakers,) to 
the people of that persuasion. 

And by this section, such guardi- 
an by deed or devise, is entitled to 
take into possession the profits of all 
Jands and tenements ; and also the 
slaves and personal estate of such 
children and bring such actions in re- 
lation thereto, as by law a guardian 
in common socage might do. (2) 

The foregoing is not to extend to 
discharge any apprentice; and the 
superior court of the district, or the 
court of pleas and quarter sessions 


(1) I donot find in Fudge Scott’s compila- 
tion, any other laws relative to the right of 
administration, than that of I715. s. 8. of 
which the substance is given; with a refer- 
ence to other acts, which vest jurisdiction in 
the county courts, subject to appeal to the 
circuit court &e. 

The answer to this question from North 
Carolina, at p 221, may be referred to: The 
words of the act of 1715 are, to the “next of 








buse of trust &c, may interfere, and 
appoint other guardians and in other 
respects take order, for securing the 
estate and better education &c., of 
such children. 

Sec. 5. Gives full power to the 
superior courts, and the county 
courts, to take cognizance of aii 
matters concerning orphans and 
their estates, appoint guardians, aud 
take good security &c. 

By the same act, the guardian is ty 
exhibit, to the next court after ap. 
pointment, a full account on oath, of 
all the estate received into his hands 
or possession ; and on like oath an 
nually, exhibit an account and state 
of the profits and disbursements 
the estate, which the clerk is to enter 
in a book provided for that purpose, 

The court is also authorised, to 
take order in all cases of mismanage- 
ment, abuse of trust &c ; and to ap 
point other guardians if they think 
fit; and summon guardians to a 
count &c. 

And for the execution of this act 
in respect to orphans and guardians 
the justices of the court of pleas 
and quarter sessions, are to hold an 
‘** Orphan’s Court,” on the first day 
of the court that shall be held, after 
the ist. of January in every year. 

A concurrent power is also retait- 
ed in the court of pleas and quarter 
sessions, to inquire into the abuses 
and mismanagement of guardians, 


kin ;’’ then, ‘to the greatest creditor.” Ed, 

(2) The 2. and 3. sections of this act, a 
almost a copy of the stat. of 12 Car. uw. ¢. 24 
(3 Bac, Ab. Tit. Guord. Let A. Wilson's Edit 
405.) The act of Cur. requires the will (and 
perhaps the dced,) to be executed in pre 
ence of 2 or more credible witnesses; and 
does not exclude quakers from being the gua" 
dians of children of other sects than the! 
own. Ed, 
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at any time when it appears neces- 
sary. 
. The grand jury, is also annually 


to present in writing the names, of 


orphans that they shall know have 
not guardians, and are not bound out 


to a trade ; and all abuses &c. of 


guardians within the county. 

A power, is also given to the coun- 
ty court to direct the binding out of 
orphans, and free black born chil- 
dren &c3; and the method is pre- 
scribed. 

Where a security conceives him- 
self in danger, he may on petition 
compel counter security, or that the 
estate be delivered up &c; or, the 
court may make such order as they 
see fit in the case. 

Their orders, may be enforced by 
attachment. 

This act also prescribes a sum- 


mary method, whereby all legacies, 


filial portions, distributive shares of 
intestates estates, sum or sums of 
money, or other estate due or owing, 
from any person appointed guardian 
to any orphan, or from any executors 
or admrs. or other person whatsoever, 
may be recovered : 

The course is by petition to the 
superior court of the district (now 
Circuit Court) or the county court: 
A summons issues on this to tlhe 
party, and the future proceedings 
are upon answer or plea upon oath, 
or demurrer ; and the court is to pro- 
ceed without regard to form, and a 
decree be made according to equity. 
Execution issues against the body, 


(1) This method of enabling legatees, and 
persons eniitled to sums of money either un- 
der wills or for distributive shares of intes- 
lates estates to recover against guardians, exrs. 
and admrs. and “other persons whatsoever” 
seems to have been of early origin; the acts 
referred to by Judge Scott, are 1723. c. 10 


goods and lands. For the method 
of proceeding, see 1 Scott. 103. 104. 
(1) 
| An appeal is given from any order 
‘or sentence of the county court, ap- 
pointing or removing a guardian, or 
on refusing to make an appointment, 
to the (court of chancery 4c.) (2) or 
to the superior court of the district. 
106. May guardians be appoint- 
ed by wili: does the common law 
regulate &c ? 
A. See answer No. 105. preceding. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 
A. It is not altogether in force ; for 
by an act in 1786. c.4.s.2. (1 Scott. 
362.) it is enacted, that exrs. and 
admrs. inthe payment of debts shall 
consider debts due on bills, bonds, 
and promissory notes whether with or 
without seal, and all settled and liqui- 
dated accounts signed by the debtor as 
of equal dignity, and shall pay the 








same accordingly ; provided, that in 
other respects, they shall have the 
same right of preference in the pay- 
ment of creditors, as heretofore. (3) 

[ Act of 1784.c. 11. (1 Scott. 313.) 

Where, on the plea of fully ad- 
ministered by exrs. or admrs. no 
assets or not sufficient is found to 
satisfy the pltff’s demand, he may 
proceed to ascertain the same and 
sign judgment; but before taking 





1777.c. 2 1782. c. 11. 1787. c. 17. 1789. c. 
34. 39. 1794.c.1. Ed. 
(2) Probably, obsolete; the appeal now 
lying to the Circuit Court of the county. Ed. 
(3) I do not perceive in the laws published 
by Judge Scott any other act, changing the 
order of the common law in the payment of 





debts, by exrs. and admrs,—-Ed. 
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out execution against the real estate 
of the debtor, a writ or writs of sci. 
fa. is to issue against the respective 
heirs and devisees, to show cause why 
execution should not issue against 
the real estate for the amount of such 
judgment, or so much as there may 
not be personal assets to discharge, 
and if judgment shall pass thereon 
against the heirs or devisees or any 
of them, execution may issue against 
the real estate of the debtor in the 
hands of such heirs or devisees 
against whom judgment is given. 

Where the heir or devisee is a 
minor, the sci. fa. is to be served on 
the guardian; and if there be none, 
the court is to appoint one to defend 
the suit. 

If the heirs or devisees or any of 
them reside out of the state, and have 
no guardian on whom the sci. fa: 
ean be served, the sheriff is to re- 
turn the fact and another sci. fa: 
may issue, on which the same return 
shall be made if the parties continue 
to reside out of the state ; on which 
second return, and likewise on every 
second return that the parties have 
been summoned and no appearance, 
judgment shall be given against such 
heirs or devisees. 

But on such sci. fa, the heirs &c, 
may contest the truth of the plea of 
plene administravit, though it was 
found for the exrs, or admrs; and 
upon plea that they have wasted, or 
have suflicient assets, the court shall 
order a collateral issue to be made 
up between them, and if found against 
the exrs. or admrs, the original 
plaintiff shall have execution against 
the goods and chattels of the original 
debtor, and against the proper goods 
and lands of the exrs. and admrs. 

Where lands devised to any devisee 
has been sold on execution for the 
debt of the testator, he may have an 
action against the other devisce or 





devisees for the value of the land 
sold, suggesting the value of all the 
several devises; and the recovery 
against such devisee or devisees, 
shall be in proportion to the value of 
all the devises proved at the trial, 
without regard to the sum for which 
the estate of the evicted was sold. 

Act 1789. c. 39. (1 Scott. 415.) By 
this where an admr. is a creditor of 
the intestate and there are not per- 
sonal assets suiiicient to satisfy the 
debts, he may sue the heir or heirs 
by petition in the county court or 
court of equity of the county, where 
administration was granted, in the 
method pointed out in the act of 1762, 
(1 Scott. 97. s. 23.) (1) and have 
execution against the lands of the 
debtor. 

Also by this act, devisees are made 
liable to the debts of the testator, in 
like manner as heirs at law for the 
debts of their ancestor ; and all such 
devises are declared void as against 
such creditors, their heirs exrs. &c, 
who may have such actions against 
such devisees in like manner as such 
actions could be maintained against 
the heirs at law of the debtor, joint- 
ly with the heirs at law or severally 
by this act. 

It also provides, that where heirs 
at law are liable to pay the debt ol 
their ancestor, or devisees to pay the 
debt of the testator in regard to lands 
descending or devised,(2) and aliened 
before suit brought, they shall be 
answerable for such debts to the val- 
ue of the lands descended or devised; 
in which case creditors shall be pre- 
ferred as in actions against exrs. and 
admrs; and execution be taken out 
on any judgment or decree against 
such heirs or devisees to the val- 
ue &c. and as for their own proper 

(1) By petition. Ed. 

(2) That is, where they are named and the 
obligation is by deed, Ed. 
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debt; provided, that no lands bona 
de aliened before action brought, 
shall be liable. 

In such actions, the leading pro- 
cess in case of minors, is to be served 
on the guardian; and if none, the court 
is toappoint a guardian to defend &c. 

By the same act, where there is 
any debt or demand against the es- 
tate of a minor, the guardian may 
apply to the county court for an or- 
der to sell so much of the personal 
or real estate of the ward, as may be 
suflicient to discharge the same : the 
order is to specify the part, and the 
guardian is to sell on the same cre- 
dit and under the like regulations 
as property sold by exrs or admrs 
may be by law:.+1) the proceeds of 
such sales, to be assets in the hands 
of the guardian in like manner as 
assets in the hands of an exr. or 
admr. after fi. fa, as by the act direc- 
ted; and the same proceedings may 
be had against such guardian with 
respect to such assets, as might be 
against exrs. or admrs. in similar 
cases. 

Provided, that no execution shall 
be levied on the goods or chattels 
lands or tenements of any minor in 
the hands of his guardian, until 12 
months after judgment obtained on 
the scire facias (2) aforesaid; nor 


(1) I do not perceive a reference to any 
law in judge Scott’s compilation, authorizing 
or regulating the sale of real estate, by exrs. 
or admrs. 

In 1 Scott, 596. anno 1797. c.7. there isto be 
found these provisions: 4. Be it enacted &c, 
that so much of the laws which are in force in 
this state as puts it in the power of Sheriffs to 
sell estates, either intestate or otherwise, is 
hereby repealed. 5, Be it enacted &c. That 
€xrs. or admrs. are hereby authorized to em- 
ploy any person on reasonable terms to make 
sale of such estates, agreeably to law, for the 
use of lezatees. Ed. 

(2) The words are feri facias in the book, 
but I suppose this to be a misprint. Ed. 
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shall execution issue but on motion 
in court. 

[By act of Oct. 6. 1815. ¢. 57. (2 
Scott. 202.) no execution is to issue 
against exrs. or admrs, until 12 
months after their qualification, un- 
less on judgments obtained previous 
to the death of the deceased.] (3) 

(By the act of Wov. 16. 1813. ¢. 
119, (2 Scott. 173.) executors, are to 
give bond and surety as administra- 
tors must, unless the testator shall 
otherwise expressly provide; and 
even then, on petition of creditors or 
other representatives of the testator 
to the county court, suggesting waste 
or probable waste, and proof thereof 
the court may direct such bond and 
security ; and if the executor fail to 
give it, the court in 3 days after, 
may appoint an admr. who is to give 
bond &c, call the exr. to account, and 
perform the will. 


By the same act, sureties for admrs, 
may on like petition suggesting dan- 
ger &c, supported by oath, institute 
proceedings and obtain an order for 
counter security &c.] (4) 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 

A. They may give such preference: 
(5) But lands, are not sold on judg- 
ments against executors and admi- 


(3) And only against the goods. Ed. 

(4) The parts within crotchets here as else- 
where, are extracted from the laws in my 
possession, as having some relation to the 
subject: It would seem however, that merely 
as far as regards the terms of the question, 
the answer is, that exrs. and admrs, are to 
pay debts according to their priority at com- 
mon law, saving, that certain contracts under 
seal are put on a footing, with certain simple 
contract debts. Ed, 

(5) This however would only exist, as a- 
gainst the personal estate in their hands to be 
levied on. Ed. 
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nistrators; the 5 Geo. ti. c. 7. 8. 4, |! admrs. &c, of the tenant dying, ag 
being amended, and originally con- if they had been tenants in common; 
strued differently in N. Carolina.(1) | provided, that estates held in joint. 


It will be seen under the head of tenancy for carrying on trade, com. 
merce, or useful works or manufar. 


tures, shall vest in the surviving part: 
ner &c, to enable him to settle the 


« Limitation of suits’? (Wo. 93.) 
“that creditors are to exhibit their 
demands within 2 years if they re- 
side within the state, and 3 years if Partnership business; but on such 
out of the state from the qualification Settlement, the survivor is to account 
of the exr. or admr. But notice is | With the exrs. &c. of the deceased &r, 
to be given. | [And it may be proper to notice 

-here that on joint obligations, the 


[Exrs. and admrs, or those who | 4 |‘ 
2 | sty 44m YQiIng a 
act, may make conveyances of land ebt shall survive against the heirs, 
exrs. and admrs. of deceased oli. 


contracted to be sold by the dece- ae ak ee 
dent; and where the exr. or admr. is | S0°S5 and if all the Joint obligors 
the person contracted with, or where die, it shall survive against the heirs, 
the decedent held in common, the act | &X"S &c, of all: And in ail cases of 
provides for the making a convey- joint obligations and assumptions of 
ance. (1 Scott. 494. 1794. c. 5.) ] co-partuers or others, suits may be 
prosecuted on the same, as if they 
were joint and several. Act 1789, 


JOINT-TENANCY. 
c. 57. (1 Scott. 418.) ] 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
A. By the act of 1784. c. 22.8.6. (1 110. Isthe common law, in regari 
Scott. 294. ) all estates real and per-|to the effect of instruments sealed, 
sonal held in joint-tenancy shall de- | and not under seal, in force 2 
scend to or vest in the heirs, exrs. or | 4. It is: But it is seen that in the 


SEALS. 


, 66/J; ” , A 

(1) By “differently construed” T understand | ‘The creditor, as it appears may proceed 
Sin . ra -? } 7 . . e 

so construed:” It appears by the answer to against them by sci. facias, after judgmen’ 

a “iho “ Tt > ” = - 
the same question under “ North Carolina” | for his debt against the executors or admrs 
p- 221. that although the act 5 Geo. it. ¢. 7. 3- | upon plene administravit found, And ther 

ais —_— re 
4. (1732) was considered as binding there, | after a circuitous and difficult process, he ma 
and real estute liable to execution as goods and | obtain a judgment against heirs or devisees, 
chattels, yet that a judgment against exrs. or | and have execution upon the estate descendel 
admrs, did not bind the lands, nor could they | or devised; or where aliened before suit, % 
be sold as chatrels or assets in their Sands, | gainst the heirs or devisees to the value. 

t Qo t i | ny 340) 
although declared * that os e, to be liable | By the act of 1784. c. 11. (1 Scott. 313, 
to the ment and satisfaction of debrs : 

Se ne . we debrs by | before mentioned, I understand, that ail debts 
Shacution, as personal estate, and without any | \ nether by simple contract, or by obligation 
restriction. a : * : 

: binding the heir, are recoverable against hers 

By» this construction of the stat. (of Geo. , d 
7% ne | and devisees, to the value of assets descent 
ii.) (which it seems is im forcein Tennessee,) | . : , t 

/ ing or devised by sci fa. after judgmen 
all real estate descends to the heirs, or be- | . dmi- 
| against the exor. or admr, and plene acm! 
comes vested in the devisees. . : 
| nistravit found. 

They as alien before suit brought against | But if it should happen that the debt is by 

them, and are only made liable in such case specialty in which the heir is bound, thé 


to creditors, for the value of the land descend- creditor in that case is not necessarily put 
o . 1 . . . oJ 
ing or devised. his suit, first against the personal represen! 
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administration of assets, certain ob- 
jigations obtain no priority on that 
account. (See Answ. No. 107.) And 
so in respect of assignment, they are 
placed on the footing of negotiable 
instruments. See post No. 135. 
111. Is ascroll &c. equivalent to’ 
wax &c? 
4. It is, in all instruments: See an- 
swers NO. 6. 7. 


BASTARDS. 


112. Are bastards subject to com- 

mon law disabilities ? 
4. Bastards may inherit and take 
distribution from the mother, where 
no legitimate children. See ‘* De- 
scents.”? Wo. 74. Bastards. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. No. Anact of assembly is ne- 
cessary for this. ( See Vo. 74. ** Bas- 
tards” and the note.) 





tive, but may bring his action directly against 
the heir at common law, or where the estate 
is devised, against the devisees under the act 
of 1789. c. 39. (1 Scott. 415.) before men- 
tioned. 

It results, that in every case where the 
debt is of such a nature, that the Seir was 
not bound by the common law, the creditor 
cannot come at real estate in Tennessee, 
either in the hands of heirs or devisees, until 
after a suit agains: the exor. or admr, and a 
recovery, followed by scire facias, and all 
the proceedings pointed out in the act of 
1784, 

It is surely most necessary to alter the 
English law, in respect of heirs and devisees 
taking the real estate on the death of the an- 
cestor, discharged from the /ien of his debts. 

All, both real and personal should by law 
be charged with, and bound for the payment 
of the just debts of the testator or intestate, 





105 


793. 
ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
A. It does. 


_ 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land 2 

116. Is this so by statute, or usage? 
A. Wehaveno such rivers or waters. 
Our navigable rivers are highways, 
common to all for passage. Private 
rights are no otherwise defined, than 
by the common law: [Owners of 
land on different sides of a river, 
may keep a public ferry. (1 Scott. 
1023.) and have a right to landing 
and passage on the opposite side. 
Ib.—}] 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 





whether by specialty or simple contract; 
and whether the heirs are specially bound or 
not. 

The admr. or executor, ought to have the 
administration of both for the purposes of 
payment, subject however to such regulations 
as are proper, for the security of all parties, 
heirs, devisees, and creditors, and the just 
distribution of assets among them 

In most cases, possession might pass to the 
respective heirs and devisees, and even parti- 
tion; but the land should be made liable to 
be sold for payment of debts, not by execu- 
tion, but by order of court after proper in- 
vestigation of the demands upon the estate, 
&e. As matters now stand, the heirs and de- 
visees may if they alien before action, con 
vert and dissipate the whole property. Un- 
doubtedly a limitation should be prescribed, 
beyond which debts ought to be barred, and 
the estate put at rest. Ed, 
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fraudulent conveyances in force in 
your state: or similar acts ? 

4. The statutes of 13 El. c. 5. and 
27. El. c. 4. are in force here; we 
have statutes, making similar provi- 
sions. 

{The act of 1715. c 38.5. 8. (1 
Scott. 27.) enacts in terms, the 5 
sec. of the 13. El. against fraudulent 
conveyances &c. to defeat crediiors 
and others ; and by s. 9. the party so 
fraudulentiy conveying &c, forfeits 
the real value of the lands, goods 
&°. conveyed, one moiety to the lords 
proprietors, and the other to the party 
grieved, and intended to be defrauded. 

The act of Oct. 29. 1801. s. 2. (1 
Scott. 712.) re-enacts in terms, as 
well the 5 sec. of 13. Elix. against 
fraudulent conveyances &c. to de- 
ceive creditors, as the 4 sec. of 27. El. 
against such conveyances &c, to de- 
ceive purchasers. Vhis 2 sec. also 
avoids, conveyances of goods or chat- 
tels on consideration not deemed valu- 
ablein law, unless by will duly proved 
and recorded, or by deed in writing 
acknowledged or proved (if it in- 
clude lands also, as conveyances of 
land are by law directed to be ac- 
knowledged or proved, ) or if of goods 
only, then acknowledged or proved 
by one or more witnesses in any court 
of record and registered in the regis- 
ter’s office of the county where the said 
goods or chattels or most valuable part 
of them are, within 8 months after the 
execution, unless possession shall re- 
main with the donee. And so the 
loan of goods or the use of them &c. 
on condition, where the possession 
shall have remained 5 years with the 
borrower without demand, shall be 
taken as to creditors and purchasers 
as fraudulent, unless such loan re- 
servation &c, is declared by deed in 
writing, proved and recorded as afd. 

On the subject of the number of 
witnesses, and time, and place of re- 
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cording conveyances of personal es. 
tate by law required to be in writing 
and to be registered, see 4nsw. Ny, 
10, by which it will appear that iy 
these respects or some of them, this 
act of 1801 is altered. ] 


STATUTE OF FRAUDS, 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4. This statute is not in force here, 
being after 4 Jac. i. 

Our act of Oct. 29. 1801. sec. i, 
(1 Scott. 712.) mentioned in the pre. 
ceding answer, adopts the 4 sec. of 
the stat. of 29 Car. il. c. S. with some 
variation. 

It enacts, 

1. That no action shall be brought 
to charge an exor, or admr, upon 
any special promise to answer any 
debt or damages out of his own es- 
tate; 2. or whereby, to charge the 
defendant upon any special promise 
to answer for the debt default or mis- 
carriage of any other person; 3. or 
to charge any person upon any agree- 
ment made upon consideration ol 
marriage; 4. or upon any contract 
for the sale of lands tenements ot 
heveditaments (1) or the making any 
lease thereof for a longer term than | 
year; 5. Or upon any agreemell 
which is not to be performed within 
the space of 1 year from the making 
thereof; unless the promise or agree: 
ment on which such action shall be 
brought or some memorandum or note 
thereof shall be in writing, and sign 
ed by the party to be charged there 
with, or some other person by him 
thereunto lawfully authorised. 


(1) Or any interest in or concerning them,” 
isin the stat. of Car. but omitted in the act ¢ 
Tennessee; and the part in italick, is not in 
that statute. Ed. 
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USES. 





) 119. Is 27. HL viii. called the Stat. 
of uses, (or similar provisions) in 


force 2 


4. The stat. of 27 H. viii. c. 10. is 


in force here. 

120. Is the English law of uses 
and trusts, in force ? 
4. The law of uses and trusts is the 
same here as in England. It forms 
-aprincipal ground of chancery ju- 
' yisdiction, in this state. 


BARON AND FEME. 


ic aoa 


‘121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron 2? 
4. Their respective rights in the 
_ property of the other, stand upon the 
~ common law. 
USURY. INTEREST. 
— 1292. What is the rate of interest ? 
_ 4. Six per cent, per annum. (2 Scott. 
485.) 

123. What provisions against usu- 
‘ry? 
_4. The act of 1741. c. 11. followed 
the statute of 12 Ann. c. 2. s. 16. 
_ Whereby the contract is avoided, and 


_ the lender forfeits treble the value of 
__ the monies or thing lent or bargain- 


ed; only, that the forfeiture was re- 
duced to double the value. 
A law passed in Mov. 13. 1819. 
(2 Scott. 485.) fixes lawful interest 
_ at six per cent, as it had been, but 
repeals the law of 1741. 
It provides, s. 2. that where a 
* larger sum is reserved directly or in- 
' directly the defendant may plead this 
act and thereby avoid the excess over 
said legal rate; and in all cases to 
‘ave the expense of a suit in equity 
where this statute is violated, the 
defendant may file his plea on oath, 
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and the plaintiff may reply on oath, 
or the oath of the original payee, and 
the matter shall be decided by a jury. 

Sec. 3. Enacts, that where more 
than legal interest shall be reserved 
and taken, the party so reserving and 
taking shall be liable to prosecution 
by presentment or indictment, and 
on conviction be fined in a sum to be 
assessed by a jury; the defendant 
on the trial to be allowed 4 peremp- 
tory challenges. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 

in your state: for what things tur- 
nished &c ? 
4. [Books of account, (by act of 
1756 c. 4. 1 Scott. 89.) are to be re- 
ceived as evidence for goods sold, or 
services performed, for all charges 
within 2 years, on oath of the pliffs 
that the account is just, and he can- 
not otherwise prove the delivery &c 3 
and so, for exrs. or admrs. being 
plaintiffs, on oath of their belief that 
the account is just and that they can- 
not otherwise prove it. 

And a copy from the book on like 
oath is to be received, unless the de- 
fendant at joining issue, requires the 
original book to be produced. 

And the like rule takes place, be- 
tween exrs. or admrs. where both 
the original parties are deceased, the 
exrs. or admrs. being pltffs, making 
oath as aforesaid. 

But no such oath is allowed to 
prove any article or articles, the 
amount of which exceeds 30/. proc. 

The defendant however, may con- 
test the justice of the account, by 
any lawful evidence in his power: 

No book account is admitted at all 
(upon any evidence,) for goods sold, 
or services done &c, but within 5 
years before suit brought, except in 
cases.of persons out of the govern- 








- 
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ment, or where the account is settled 
and signed. (1) 

Apart from the provisions of this 
act, books of account of themselves, 
are not evidence; the charges being 
considered only as private memo- 
randa. 

By act of Now. 3. 1819. c. 25. (2 
Scott 479.) on any suit upon an ac- 
count coming from another state with 
the aftidavit of the pfaintiff and the 
certificate of a justice annexed to 
said account, and the clerk’s certifi- 
cate that he is an acting justice of 
the peace within his county, the jus- 
tice of peace or court before whom 
the suit is, shall enter judgment and 
issue execution on said account, wn- 
less the defendant shall on oath deny 
the justice of said account. 

And by this act, defendants are 
permitted to prove their accounts 
(book accounts) when offered in set- 
off, as plaintiffs may do; that is by 
oath, according to the act of 1741. 

125. Is interest recoverable on 
book debt ? 

4. [Interest in several specific cases, 
is regulated by act of 1784. ¢. 4. (1 
Scott. 362.) by which, 

1. All bills, bonds, notes, bills of 
exchange, liquidated and settled ac- 
counts, shall bear interest from the 
time they become due, provided such 
liquidated and settled accounts shall 
be signed by the debtor, unless it 
shall be expressed, that interest is 
not to accrue until a time specially 
mentioned in said writings or secu- 
rities ; provided also, that this act 
shall not extend to or have any ope- 
ration with respect to any bonds, 
bills, notes, bills of exchange, liqui- 
dated and settled accounts, hereto- 
fore given or made. 


(1) By the act of limitations (see No. 91.) 
actions on the case, must be brought within 


3 years, after the cause accrued, Ed. 
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2. All bills, bonds and notes made 
payable on demand, shall be held and 
deemed to be due on demand made 
by the creditor, his agent or attop. 
ney by suit or request, and shall 
bear interest accordingly. 

8. All securities for the payment 
or delivery of tobacco and all spp. 
cific articles, shall bear interest as 
monied contracts, that is to say, the 
articles shall be rated by a jury at 
the time they become due, and interes} 
be paid by the debtors accordingly) 

In other cases of shop accounts or 
book debts not liquidated and signed 
and no agreement, interest has beey 
allowed after the customary cretit 
(say 1 year) and from demand of 
payment. 


BILLS OF EXCHANGE AND PROMISS0- 
RY NOTES. 


126. Are foreign and inland bills 

of exchange and promissory notes 
negotiable ; and generally governel 
by the law of England ? 
4. Bills of exchange and promissory 
notes are negotiable, and in general 
the law merchant of England regt- 
lates their circulation. 

127. Must demand be made by the 
holder, and notice of non-acceptanc 
or non-payment be given to the drav- 
er or endorser, by the rules adopted 
inthe English law, to entitle him tv 
recover ? 

A. In these particulars, the Englis! 
law merchant, applies in every !* 
spect. 

128. Is a protest for non-accep 
tance or non-payment necessary, °! 
inland bills and promissory notes? 
4. On inland bills, and promisso' 
notes, no protest is necessary to the 
recovery of the sum contained in tht 
bill or note; [ But if the part 
would recover the statute interest 4 
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10 per cent and damages, under the 


act of 1741, there must be a protest. | 


(There is also in the act of 1762. 
s. 4. (1 Scott 106.) a provision, that 
yo suit shall be maintained against 
the drawer of an order directing the 
payment of any sum of money in the 
hands of another person to the 
pearer or other person, unless there 
be a protest for non-acceptance, and 
notice to the drawer. | 

129. Isthere any peculiar practice 
in your state, on this subject ? 

4. 1. Inrespect of promissory notes, 
they are made negotiable and put on 
the footing of inland bills of ex- 


a change, by the act of 1762. ¢. 9. (1 


Scott. 105.) 

This is substantially a copy of the 
statute 3 4&4 Ann. c. 9. ( See Bac. ab. 
Let. M. 3. tit. Merchant.) 

2. {By an act in 1786. ¢c. 4. s. 1. (1 
Scott 362.) all bills, bonds or notes 
for money as well those with as with- 
out seal, expressed payable to order 
or for value received, or not so ex- 
pressed, are made assignable, nego- 
tiable and sueable in like manner by 
the holder in his own name, as pro- 
missory or negotiable notes may be. ] 

8. [An act in 1787. ¢. 57.8. 3.(1 
Scott, 418.) gives to the endorsee or 
assignee of any Dill, bond, or note 
under seal, an action of debt in his 
own name, provided the original ob- 
ligee could have maintained such ac- 
tion. 

4. An act in 1801. c. 6.5.54. (1 
Scott, 685.) enacts, that suits may 
he brought both in courts of law and 
equity, in the names of assignees of 
bonds with collateral conditions ; 
(and on) bills or notes for specifick 
articles, or the performance of any 
duty. 

5. By act, Wov. 10 1801. ¢. 18. (1 
Scott, 705.) sureties in any bond, 
bill, covenant, note for the payment 
of money, or specifick articles, or 








their ex’rs or adm’rs, after the same 
is due, may by notice in writing re- 
quire the creditor, or his ex’rs or 
adm’rs forthwith, to put the same in 
suit; and unless suit is brought 
within 30 days after and prosecuted 
to judgment and execution with due 
diligence, the surety is discharged. 

And by the same act, the assignor 
of sueh bonds, covenants, bills, and 
notes or his ex’rs or adm’rs_ atf- 
ter the debt is due, may give the 
like notice to the assignee or his 
ex’rs or adm’rs to put the same in 
suit against the original drawer or 
drawers, and on failure to bring suit 
within 30 days and prosecute the 
same as afd, the assignor is dis- 
charged. 

On suit against such sureties 
or assignors, they may give the act 
in evidence, but must prove by 2 
witnesses that a copy of the notice, 
was served on the plaintiff. 

The act excepts out of these pro- 
visions, bonds entered into by guar- 
dians, ex’rs, adm’rs, or publick offi- 
cers ; and saves, all rights and re- 
medies between the creditors and 
principal debtors. ] 

6. [An act, ov. 8. 1803. ¢. 7. s. 
5. (1 Scott, 773.) makes receipts 
given by inspectors of cotton, nego- 
tiable, as promisory notes are.] 

8. [Anact in 1813. c. 67. (2 Scott, 
143.) enacts, 

1. That it shall not be lawful for 
the payee, obligee, assignee or hold- 
er of any joint or joint and several 
note, bill, bond or obligation, at the 
same time, to institute more than one 
suit against one or more of said obli- 
gors, but such suit may be either 
joint or several, or against so many 
of the obligors, as the plaintiff may 
think proper. 


2. And where the obligors reside 
in several counties, writs may issue 
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from the clerk to the sheriff of each, 
endorsed, as counterparts. 

9. [An act passed in 1820, c. 25. 
(2 Scott, 637.) enacts, 

1. That endorsees of any foreign or 
inland bill of exchange, promissory 
note or writing obligatory, may 
prosecute an action against all or 
any two or more of the endorsers 
jointly; or at his election, prosecute 
an action of debt jointly against the 
maker or makers of any such wri- 
ting obligatory and any one or more 
of the endorsers, and judgment may 
be given acordingly ; and whenever 
asuit is brought jointly against all 
or any two or more of the endorsers 
of a bill of exchange, promissory 
note, or writing obligatory, and the 
plaintiff is entitled to recover against 
one or more, but not against all 
who are sued, a verdict and judg- 
ment for one or more, shall not pre- 
vent a verdict and judgment against 
such as are liable. 

2. That in all joint actions found- 
ed on contract, whether debt or case, 
a discharge of one or more who are 
jointly sued, shall not prevent a ver- 
dict and judgment against such as 
are liable. 

3. In all cases where defendants 
reside in different counties, the clerk 
who issues a writ to the sheriff of 
the county in which one of the de- 
fendants is resident, may on appli- 
cation issue a counterpart or coun- 
terparts to the sheriff or sheriffs of 
counties where others are resident, 
which being executed and returned 
shall constitute a part of the original 
writ. 

There is a proviso against suing 
out such writs into counties where 
neither of the defendants reside, and 
to prevent suits in their nature local, 
io be brought in a different county. 

4. On suits against parties to bills 
of exchange, and promissory notes. 
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or writings obligatory, and when 
such bill, note, or writing obligatory 
shall have been duly protested by q 
notary public for non-acceptance op 
non-payment, and the notary shall 
have certified either in or on his pro- 
test, that he has given notice of de. 
mand of payment and refusal, or the 
dishonour of such bill, promissory 
note, or writing obligatory to the en. 
dorsers, makers, or others concern. 
ed, such protest shall be prima _facie 
evidence of the fact of notice; and 
if the notary be dead at the trial of 
the suit, and such certificate be not 
made in or on the protest, but an en- 
try to that effect is made in his record 
book containing a record of his pro- 
tests or such entries, then such book 
or sworn copy thereof, shall in like 
manner be prima facie evidence of 
the fact of notice, to all persons so 
stated to have received notice. ] 

10. [By an act of 1820. c. 151.5, 
6. (2 Scott. 681.) upon a judgment 
obtained by endorsees against the 
makers or drawers of negotiable bills, 
bonds, or notes jointly with any or 
all of the endorsers, and execution 
issue, the officer shall satisfy it by 
levy and sale of the property of the 
maker or drawer, if suflicient in his 
county; if not, then to satisfy the 
same out of the property of the se- 
veral endorsers, in the order of their 
liability. 

11. By act Wov. 24. 1819. ¢. 42 
(2 Scott. 493.) No person sued as an 
endorser of any bond or note, or (as) 
drawer, endorser, or acceptor of any 
bill of exchange, or order for pay- 
ment of money, shall by plea directly 
or indirectly deny such drawing, ¢- 
dorsing or acceptance, unless such 
plea or denial be accompanied with 
an affidavit of the truth thereof, sub- 
scribed by such party; exrs. aud 
admrs, excepted. ] 

130. What damages are recovera: 


BC 


PS ane Nae ve 
















































NS, 


hen 
ory 
y a 
€ op 
hall 
pro- 
' de- 
r the 
S0ry 
P elle 
er- 
facie 
and 
ul of 
; not 
Nn ell- 
ecord 
pro- 
book 
like 
ce of 
18 $0 


51. & 
ment 
the 
bills, 
ry oF 
ution 
it by 
yf the 
in his 
y the 
\e Se- 


‘their 


c. 42, 
as al 
yf any 
pay- 
rectly 
Ss ell- 
; such 
| with 
f, sub- 


x and 


overa: 


Ry en 


PSA ig 


ia Lane AEE I 


eG e 


ble, upon the protest of foreign bills 
of exchange ? 

A. By an act of 1741. c. 16. (1 Scott. 
58.) it is enacted, 

i. That any bill of exchange, in 
which the value is expressed to be 
received and protested for non-ac- 
ceptance or non-payment, shall carry 
interest from the date at 10 per cent, 
until fully paid, with a proviso, that 
'no person shall pay more than 18 

months interest from the date of the 
bill, previous to its being presented 
protested, to the drawer or endorser. 
_ 2. And where any such billis pro- 
tested as afd, there shall be paid to 
the person having right to demand 
_ the same for his damage 15 per cent, 
~ on the sum expressed in the bill, to- 
_ gether with the costs and charges of 
' protest and no more. (1) 


a 


DIVORCE. 


— 131. Are Divorces, a_ vinculis 
granted in your state &c ? 

4. The law concerning divorces, was 
passed Oct. 26. 1799. (1 Scott. 454. 


(1) In noticing this same act of 1741, un- 
der the article “ North Carolina &c,” p. 225, 
it is stated, that this rate of interest and da- 
mages apply to foreign bills of exchange. 

This is so stated there, because of the mar- 
ginal note in ** Haywood’s Manual,” which 
4 B indicates the act as applying to foreign bills. 
| But in fact, this rate of interest and da- 


p mages applies, to any protested bill of ex- 
~ change. 
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It appears however, that an act was pass- 
i ped in 1796. c. 22. in N. Carolina, which gives 
id six per cent interest and fen per cent damages, 
Epon protested bills of exchange, drawn by 
: ‘ny person residing in that state, for the pay- 
E » Ment of money im any of the U. States. 
_ The marginal note therefore of Judge Hay- 
' wood is correct, as the act of 1741 could only 
apply to foreign bills, after that of 1796, had 
fixed the interest and damages on inland bills, 
' ata different rate, 


But as the law of N. C, in 1796, is not in 
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c. 19.) See also a supplement, (2 
Scott. 476.) 

The causes of divorce a vinculis 
enumerated in the acts are; 

1. For natural impotency and ina- 
bility of procreation, at the time of 
the marriage and of the petition: 

2. A prior marriage, subsisting at 
the time of the petition. 

3. Adultery. 

4. Wilful and malicious desertion 
or absence without reasonable cause, 
for 2 years: 

5. Pregnancy at the time of mar- 
riage, with a child of colour. 

In either of which cases the inno- 
cent party, may obtain a divorce 
from the bond of matrimony. The 
proceeding is by petition and sub- 
pena in the circuit co:rt; and on 
non-appearance or in default of an- 
swer, the court may proceed ex- 
parte: If either party desire it, any 
controverted fact, is to be tried by a 
jury. 

So adivorce from bed and board 
and alimony, may be decreed to the 
wife. 





force in Tennessee, the rate of 10 pr. cent 
interest and 15 pr. cent damages, applies un- 
der the act of 1741 indiscriminately there to 
all bills of exchange, drawn and protested 
according to its provisions; and so my cor- 
respondent understands it. 

It may be inferred also, that the same rate 
of interest and damages would be recovera- 
ble against makers and endorsers of promis- 
sory notes being protested; as the act of 1762 
puts them on the footing of inland bills, and 
entitles the holder to recover damages and 
costs. How far the same law is applicable 
in this respect, to donds and every other spe- 
cies of paper made negotiable in Tennessee, 
may be a question: The rate of interest and 
damages as it now exists, viz. 10 pr. centr. 
interest and 15 per cent damages, is cer- 
tainly not adapted to in/and bills and notes. 
In closing this account of bills of exchange 
and promissory notes in Tennessee, it is ne- 





cessary to say, that the a@ctail of the several. 
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The petitioner to be divorced from 
the bond of matrimony, must be aciti- 
zen of Tennessee and have resided at 
least 1 year in the state before the 
petition filed ; but the cause need not 
to have arisen in the state. (1) 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 


A. Attachments issue against tlie es- 
tates of absconding or concealed debt- 
ors, and against their effects &c. in 
the hands of third persons ; on oath 
of the plaintiff his attorney or agent 
to the debt, and giving bond and se- 
curity for costs and all damages 
which may be recovered for wrong- 
ful suing out such attachment. 

And so in like manner, if the debt- 
or is a non-resident and is indebted 
to a person resident here; or in case 
of the death of a non-resident so in- 
debted, a recovery by attachment 
may be against the exrs. or admrs. 


(1) The act in most of its provisions, is 
similar to the law of Pennsylvania and of 
North Carolina on the same subject. See 
pages 226. 265. Ed. 


laws on the subject is additional to the an- 
swers. But Ido not perceive, they are in 
any respect at variance. Whether all that 
exist are mentioned, or whether those that 
are, have been rightly comprehended, may 
be doubted. 

The history of legislation on the “ law 
merchant” in Tennessee, as well as in other 
states, affords many proofs of the perplexi- 
ties which follow from hasty attempts to 
supply or amend it. It appears that as late 
as the year 1812, the Legislature of Tennes- 
see conceiving the law merchant to be incon- 
sistent with the independence and govern- 
ment of the state, abolished it: The act runs 
in these words, ‘‘ Whereas doubts exist, 
whether the law merchant, a part of the 
common law of England, be in use and force 
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The defendant may replevy, oy 
giving bond and surety to appear &, 
Garnishees, are to be summoned, 
and are to discover on oath, whaj 
effects or property are in their hands, 
And the debtor his agent or attor. 
ney, may at any time before final 


| judgment or writ of inquiry execu. 


ted on giving special bail &c, repleyy 
the property attached. 

The principal act on this subject 
is that of 1794 c. 1. s. 21. et seq. (1 
Scott. 457.) (2) 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress fo 
rent, similar to the English law ? 
4. The law of distress for rent is 
not in force here. (See North Carv- 
lina &c.”” p. 227.) 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

A. By the act of 1756. c. 4. s. 7. (i 


(2) It appears that the attachment is pro 
ceeded on, only for the benefit of the attach 


ing creditor. Ed. 


— 





in this state, for prevention whereof, 1. Be’ 
enacted, that from and after the passage 
this act, that part of the common law o 
England, commonly called the law merchati 
thereof, be, and the same is hereby declared 
abrogated, and not in use or force in thi 
state, being repugnant to, and inconsistel! 
with the independence thereof, and the fort 
of government therein established; any [2% 
usage or custom to the contrary notwitl 
standing.” 

This was in Oct, 1812. (2 Scott. 98.) 

The act however was repealed, in Not 
1813. (Jd, 143.) But the endeavour to 
amend the supposed hardships of the “!#" 
merchant” by particular enactments is ™4" 
ifest, by the acts existing and referred © 
in the text. Ed. 
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Scott. 89.) in all cases of mutual 
debts, the original parties or their 
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136. Is the common law & respect 
of choses in action, adopted ? 


’ exrs. or admrs, may set one against | .7. The preceding answer, and what 
tt ihe other, either by plea in bar or on | will be found in answers 107. 110 
. the general issue, on notice of the and 129, will show to what extent, 
P particular sum intended to be set off| the common law has been changed. 
) and on what account due, notwith- 
» standing such debts may be deemed LIFE ESTATES &C. 
i. ” 4 ” ben af -« anhwent, wapere ‘| 137. Are tenants forlife, years, &c. 
But if either debt rebar by reason of entitled to the same rights, and sub- 
‘ a penalty, the sum intended to be set | «4 4. the same liabilities “0 
t of must be pleaded in bar, setting Jee > Fe ee . ene ve J 
) om on | ‘ 5 | the common and statute law of En- 


' forth what is justly due on either side. 


CHOSES IN ACTION. 


 /™% 135. Are choses in action assign- 
or able: may the assignee sue in his 

own name: is there any liability of 
is the assignor over, unless stipulated ? 
0 4. Itis seen under the head of * Bills 


ofexchange and Promissory notes” 
(answer No. 129,) that all bills, 
bonds and notes for money, sealed or 
notor Whether made payable to order 


: or not, are made negotiable by the act 
of 1786, and transferable by endorse- 
; ment in the same manner and under 
ihe same rules and restrictions, as 
0 notes called promissory notes ; and 
ch the endorsee or assignee may sue for 
recovery of the money in his own 
i | name, as suits have been had and 
¢ Maintained by assignees or endorsees 











of promissory notes. 

~ Bonds with collateral conditions, 
and for specific articles (as by the 
Same answer appears, ) are assigna- 
“ble, and the assignee may sue in his 
ownname ; buton these, assignors are 
“notliable over'as endorsers and draw- 
's are, on negotiable instruments for 


of 
ant 
red 
this 
tent 
orm 
law, 
sith: 


honey. The liability over on such 
8 issigninents, is regulated by the con- 
ea Aract, or by the common law. (1) 


‘a0 (t) I so understand the M/S. The several 
nat 4ws on this head are referred to, under an- 
it me No. 129. They seem not to be guard. 

y drawn, if this be their intent and con- 


gland 2 
1. In general they are. But see 
6 Ni orth Carolina &c.”" p. 228. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4. By an act in 1787. c. 22. s. 2. (1 
Scott. 589.) where a decree is for 
any sum of money, execution may 
issue against the body, or goods and 
lands, as it may out of the courts of 
law, and the property real and per- 
sonal, is bound by the decree and 
execution as on judgments and exe- 
cutions at law. 
In other cases, the decree is en- 
forced by attachment &c, accord- 
ing to the circumstances of the case, 
and by the usual process in equity 
courts. (1) 
Where a decree is on the title of 
lands, the decree itself operates as a 
conveyance, subject to the limitations 
and conditions if any, expressed in 
the decree. (See 1 Scott, 692. ) 
As to morigages, on abill to fore- 
close, the decree would be for a sale; 
no other has ever been attempted 
here. 
By act in 1789. c. 41. (1 Scott, 
(1) The act of 1782. c. 11. (1 Scott, 261.) 
first gave the Superior (now circu) courts 


full chancery jurisdiction: All chancery 
powers are conferred by this act. 





Mruction, as probably it is, Ed. 
106 


There is one pecuiiar provision however ; 
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416.) the courts of law in whichany 
action is depending ona bond &c. 
secured by mortgage, or an eject- 
ment for the premises, the defendant 
appearing, may at any time pending 
the action upon payment of what is 
due, to be computed by the court, 
or person appointed by the court for 
that purpose,) and all costs, or 
bringing the money into court, be 
discharged from the mortgage and 
the court by rule &c. may compel a 
re-conveyance. ‘There is a proviso 
however, which prevents this reme- 
dy where other questions or claims 
arise, or other persons are concern- 
ed, than such as appear on the face 
of the mortgage. In such cases the 
remedy is in chancery, where the 
persons really interested in the equi- 
ty of redemption must be parties. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c 2 

No. We have no law for distribut- 
ing insolvent estates. ‘The executor 
or administrator, pays at his dis- 
cretion according to legal priority, 





at s.3.it is enacted, ‘that all matters of 
fact that shall come in issue between the par- 
ties shall be determined bya jury in the pre- 
sence of the court, as in trials at law, and the 
trial shall be by the jury attending the supe- 
rior court, or if they shall be discharged, it 
may be a jury summoned instanter, (who are 
to be qualified as other jurymen) ora special 
jury may be summoned for that purpose with 
the consent of the parties, and approbation 
of the court, and the mode of proceeding by 
such juries shall be the same in every respect 
as in trials at law; the same rules and me- 
thods to be observed in this case, as have beer 
practised upon questions of fact being sub- 
mitted by a court of chancery to the decision 
of a common law jurisdiction.” 

What the method is in regard to the time 
and manner of forming the issues of fuct 
which are proper for the jury, I do not find: 
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and upon plene administravit is dis. 
charged, if he makes good his plea, 
But see No. 107, 108. 


PUBLICK OR PROPRIETARY LANDs, 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: |; 
there any proprietary land, and hoy 
obtained 2 
A. See Note. (2) 


ENGLISH LAW BOOKS. 


141. Are English law books, dl. 
lowed to be read in your State 
courts: if so, under what limit 
tion 2 
4. <All english reports and lay 
books, are permitted to be read in 
our courts: Decisions previoust 
1776, are considered as authority, 
Reports of cases decided in other 
states, are also read. Those of high 
est standing, are decisions in the 
courts of the U.States, in New York, 
Massachusetts, Virginia, Pennsyl- 
vania and Connecticut. 





I presume the judge propounds them after es 
amination of the pleadings, and they arer 
duced to writing: after these issues at 
found, the judge takes the fact to beaccordiit 
to the verdict, and proceeds to decree on tit 
whole case. 

Doubtless he may award a new trial. Thi 
method of trying an important fact in tt 
course of the suit before the chancellor Sim 
self, would seem to have many advantagt 
over that of sending the issue into anotht 
court tobe tried. Ed. 

(2) The answer in substance is, that the 
State own no lands, but that certain /and 0 
rants issued by the State of N. Carolina, (be 
fore the cession made to the U. S,) for 
tain revolutionary claims, yet remain unsst® 
fied, though now chiefly located on the lant 
acquired by the treaty of 1818, from the Chics 
asaw Indians. Ed, 
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APPENDIX. 


RuLES oF THE Supreme Court or Errors AND APPEALS. 


1812. November Term. Second Circuit. (1) 

i. The process of contempt contemplated in the 15th section of the act 
entitled ** an act to regulate the proceedings of the court of equity and for 
amendment of the law,’”’ is declared to be an attachment, upon which bail shall 


' be taken; and if upon the return thereof, being duly served, the defendant 
- shall fail to appear, an a/ias attachment shall issue upon which no bail shall 


’ be taken as in the 9th section of the act. 


2, In conformity to the provisions contained in the 23d_ section of said act, 
the court ora judge thereof, may grant a Habeas Corfus where a person 
shall be in confinement, upon an alias attachment for want of appearance or 
answer. But no writ of Habeas Corfius shall issue in any case, unless on 
affidavit and petition of the person confined, his agent or attorney. 


3. Answers and depositions (2) taken before any other person than the 
clerk and master, shall be immediately sealed up and transmitted by the said 
person or persons to the court or to the said clerk and master, who is au- 
thorized to open the answer, but not depositions, until the cause shall be set 
for hearing. 


4, All depositions taken before the clerk and master, shall in like manner 


~ be closed and not opened, until the cause shall be set for hearing. (3) 


(1) Which rules are to supersede all those heretofore adopted. 

For the authority of the court to make rules, see acts 1801. ¢. 6. s. 51. (1 Scott. 692.) 1811. ¢. 
72,8.13 (2 Scott. 38.) 3 Binn. 277. 

(2) A commissioner to take depositions in equity, by the act of 1801, ch. 6, s. 32, must be the 
clerk and master, some judge, justice of the peace, mayor or chief magistrate of a city or town, 


_ hot being interested or of counsel to either of the parties; or the court may direct depositions to 


be taken before any other person. Vide Tay!. Rep. 318. 

(3) The regular way of taking depositions is, for the commissioner in his caption or certificate 
of taking, to pursue the directions contained in the commission, stating that it is taken in pursuance 
of the enclosed or annexed commission, from court, and particularly what is by the commis- 
sion required to be stated. He should state his official capacity as justice of the peace &e. (3 
Cai. 128.) and sign his name. Bart. suitin eq. 176. But a deposition held good, though official 
capacity be not stated, if proved otherwise, 3 Binn. 589. It is also the regular way for depo- 
mans to sign their depositions but adjudged good, though not done, 1 Wash. 580; PHay. 105—6. 
r is indispensible that the parties to the suit should be specified, 2 Hay. 290, and that it be on oath " 
< John. 417 ; 5 Mass. 225. If there be not time to finish taking depositions on one day, the com- 
missioner may adjourn to the next, 2 Hay. 242.+ If a commissioner do not understand the language 
of the witness, nor the witness that of the commissioner, he may swear an interpreter, but the 
deposition must state that the witness and interpreter were sworn, the one to depose the truth; 
and the other to interpret truly, 5 Mass. Rep. 225—6. . 
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5. If any answer or deposition shall be forwarded, sealed up as aforesaid, 
by the parties at whose instance it shall have been taken, the person or per- 
sons before whom the same was taken, shall certify upon the out side of the 
cover, across the same, on the sealed side, that the same was sealed Up by 
him or them immediately alter being taken, not having been out of his hands; 
and the said person or persons shall also write his or their name or names 
over the seal or seals of the cover, having part of the signature on each side 
of the enclosure; and when the said party shall present the same, the cler 
and master shall administer an affidavit to him, purporting that the same was 
delivered by the person before whom it was taken, into his hands sealed up, 
where it has remained, and that it has'not been opened, nor in any manner ql. 
tered since receiving the same. No answer or deposition delivered to the 
clerk and master by the party aforesaid, shall be read, unless produced co. 
formably to the substance of this order. 


6. When answers or depositions shall not be forwarded by the mail, but 
shall be delivered to the clerk and master by any person other than the party 
aforesaid, the clerk shall administer an affidavit to the person delivering the 
same before it shall be opened, purporting the same as in the last order; and 
the said clerk shall make a note of such affidavit, on some part of the answer 
or deposition, but the said clerk shall not charge for more than one affidavit 
for the contents of any one inclosure. 


7. Ali depositions shall be written by the person before whom taken, or by 
the deponent himself in his presence; (1) provided that in case it shall be 
made appear that the deposition could not be conveniently written by the per 
son before whom taken, or the deponent, for want of capacity todo the same 
and if it shail further appear that such deposition was not written by any per- 
son interested, or their counsel, nor by any person at the request of such 
counsel or person interested, then and in that case, such deposition may be 


read. 


8, Jn all cases of bills being taken fro confesso, final decrees shall not be 
pronounced before the term next succeeding that in which such bill shal 
have been taken fro confesso as aforesaid. 


9. Any judge of said court in vacation shall, upon application of the com 
plainant or his attorney, by writing, to be filed with the clerk and master, a 
sign or appoint a guardian or guardians fendente lite for any infant or infants 
and the said guardian or guardians, may answer the bill agreeably to the 
principles of law in such cases. (See Rule 50.) 


10. In all bail bonds to be taken by the sheriff on attachments, the penalty 


(1) The commissioner should certify by whom it was done, 2 John. 417 ; but it would seem" 
be good, if the court should be otherwise satisfied that it was written by a proper character; See 
3 Binn. 539. The clerk is authorised to issue of course, and at any time subpeenas for witness 
and commissions to take depositions, 1801, ¢. 6, s. 33, unless shorter notice than asual is require’, 
when an order of court is necessary, see act 1782; and proof of notice before the clerk, shall be 
as effectual as if made in court, 1801, ch. 6. s. 35. 
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shall be one hundred dollars, which bond shall be assigned to the complainant 
as in other cases; and in case the defendant shall fail to appear or show suffi- 
cient cause why he did not, or clear his contempt, the same shali be forteited, 
and recovery thereon had by scire facias, conformably to the practice in such 
cases. 


11. Zn all decrees which may be rendered against infants, they shall be 
allowed six months after coming of age to make a new defence, or put ina 
new auswer; and in case they shall fail to make such defence or answer within 
the time aforesaid, they shall be foreclosed without further process of sub- 
pana, or service of copy of decree, in order to show cause, kc. 


12, Jn taking depositions to be read in said court, the following previous 
notices shall be given the adverse party, as it respects the residence of the 
witnesses whose depositions are required, viz: If within the circuit, ten days. 
If in any other part of the state, twenty days. States of Kentucky, South- 
Carolina, Georgia, North-Carolina, Virginia, Ohio, Indiana territory and IIli- 
nois territory, thirty days. In the states of Maryland, Delaware, Pennsyl- 
vania, Orleans, New-Jersey, New-York, Connecticut and Riode Island, Mis- 
sissippi territory, territory of Upper Louisiana, or any other territory of the 
United States, and Spanish possessions in North America, fifty days. Mas- 
sachusetts, New-Hampshire and Vermont, sixty days. British possessions 
on the continent of North America, seventy five days. If in any other coun- 
try, such time as the court shall specially appoint. (See Rule 50.) (i) 


13, The clerk and master shall hold the rules in his office, on the day next 
succeeding that on which the court may rise at each term, and from month 
to month, on the same day of each month, unless the same should happen on 
Sunday, then to be held on the Monday following. 


14, The clerk and master shall, at the commencement of each term, fur- 
nish the court with a docket of the causes set for hearing during the term. 
15, Commissions to take depositions, shall be in the following form, viz: 
STATE OF TENNESSEE. 
To ———-— Esyuires, Greeting: 


Know ye, that we, in confidence of your prudence and fidelity, have ap- 
pointed you, or any one of you, and by these presents do give unto you, or 


" any one of you, full power and authority to examine all witnesses whatsoever, 


(1) Proof of notice may be made before the commissioner taking a deposition and certified by 
him, 2 Hay. 400. If opposite party present, do not except to leading interrogatories when put, he 
cannot, on trial or hearing, 3 Binney 130. Notice to take depositions should have convenient cer- 
tainty, ib. 7 Vin. Ab. 312, 318; and it would seem that service of notice by leaving a copy with a 
proper person at the house, is prima facie, sufficient, 4 T.R. 464; 2 Str. 1044; 1 Hay. 404—5 ; 
see 1 BL. Rep. 533. 

Depositions on file which have been taken by the opposite party, may be read by the party whe 
did not take them without notice; and atter being thus read, the party taking, may read them 
without notice, 2 Hay. 400; and so, according to practice, may they be read without proof of no- 
hee, if it appear that the opposite party attended and cross-examined. But a deposition taken 
Fithout authority or commission, eannot be read, 1 Call. 412. 
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as well on behalf of A. B. complainant, as of C. D. defendant, or either of 
them, ina certain matter of controversy, now depending in our supreme couy 
of errors and appeals, in the circuit, on their respective corporal oaths 
first taken before you, or any one of you, in due form of law ; (or their affirm, 
ation, if of that sect called quakers) and that you take such their examina, 
tions and reduce them to writing, in your own hand writing, or in the han 
writing of the deponent, in your presence, stating in each deposition Specially, 
as near as may be, the ages of the deponents, the parties present, and the time 
and place of taking the deposition ; and when you shall have so taken then, 
you are to send the same without delay to the clerk and master of our aii 
court, at , closed up under your seal or seals, distinctiy certified and 
set forth, together with this writ. 

Witness, A. B. clerk of our said court, at office, in , this day of 
-———, in the year of our Lord, , and the year of our independence, 

A. B. C.8. C. Circuit. 


16. When either party in a suit shall reside without this state, and deposi 
tions are to be taken in the suit, notice served on the attorney of such nom 


resident, shall be sufficient. 


17. Every publication in any newspaper or gazette, shall in a succinct 
manner state the grounds or points of complaint, and the relief prayed; and 
every application for such an order, shall be accompanied by such a statement 
in writing, or the application shall not be allowed. 


18. Jt shall be the duty of each clerk and master, to note on his rule docket, 
the day on which the answer of each defendant in equity shall be filed; and 
no motion for the dissolution of an injunction shall be heard, unless the ar 
swer shall have been filed at least three days previous to such motion. 


19, If the bill be filed during the term, or within ten days prior to its com- 
mencement, the defendant, though the subpcena be not returnable, may mave 
to dissolve the injunction ; provided the answer has been filed three days. 


20. The defendant may at any time, on the face of the bill, without answe!, 
move to dissolve an injunction, giving at least three days notice of such mo- 
tion on the rule docket. 


21. When writs of error or appeals shall have been obtained thirty days 
before the commencement of the supreme court for the circuit in which the 
judgment shall have been rendered, it shall be the duty of the plaintiff in er 
ror, or appellant, as the case may be, to file the record of the proceedings it 
the cause, and an assignment of errors, with the clerk of said supreme cou"; 
at least fifteen days before the commencement of the term. 


22. In case the plaintiff in error or appellant, shall fail to file such recor’: 
with an assignment of errors as aforesaid, the defendant in error, or the ap- 
pellee, as the case may be, shall be at liberty te bring up said record at aly 
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time within said fifteen days, including the first day of the term, or within two 
terms thereafter; or if the plaintiff or appellant shall fail to assign errors in 
the last case, on or before the first day of the succeeding term after the writ 
of error or appeal shall have been obtained; then and in that case, the defen- 
dant or appellee, may either xo pros the plaintiff or appellant, or open the 
cause for an affirmance at his election. 


23. Upon an assignment of errors, it shall be the duty of the defendant to 
plead immediately or before the cause is called for argument ; and in case he 
fail to do so, the plaintiff or appellant may proceed exjarte. (1) 


24. When writs of error or appeals shall have been obtained within thirty 
days before the sitting of the supreme court, they shall be returnable to the 
second court after obtaining the same, and be subject to the same rules and 
regulations as stated in the foregoing orders; Provided however, That in case 
they shall be brought up to the next succeeding court by the plaintiffs or ap- 


; | pellants, they shall be placed on the docket, and by the consent of the defen- 


dants, may be taken up and determined during the said term. 


25. The clerk shall enter first on his docket, the equity causes setefor hear- 
ing or argument, jn order of date, giving precedence to those first commenc- 
ed; and after the equity causes he shall likewise enter the writs of error and 


' appeals, brought up before the term, in the order of their dates.( See Rude 44.) 


26. Causes at law or in equity shall be taken up for argument or decision, 


_ in the order in which they stand on the docket; and if, when any cause is 


called for decision or hearing, neither party shall appear, either in person or 
by attorney, such cause shall be discontinued. 


27. When any cause at law shall be continued by consent, it shall be placed 


at the end of the docket forming a class of cases under the head of “ Causes 


at law deferred ;? and in like manner, shall causes in equity, under similar 
circumstances, be placed at the end of the docket under the head of “ Causes 


+ in equity deferred.” The causes thus deferred, shall not be taken up until 


the causes standing before them are disposed of. (See Rules 37. 44. 52.) 


28. Causes in equity depending on the ascertainment of facts by proof, may 
be continued on affidavit as has been usual, and shall retain their relative posi- 
tion on the docket. 


29. Vo cause at law, nor any cause in equity now set for hearing, shall be 
taken up for argument or decision, unless the party moving to open it shall 
have deposited with the clerk a brief statement of the material points of law 
or fact, arising or meant to be contested in the argument of the cause, either 
on the first day of the term or at least two days before the cause is called. 
And hereafter, no cause in equity shall be set for hearing or argument, unless 


(1) Vide Tidd’s Pr. 1115, 1116. 1 Cr. p. xvii, rule xv; though there be no plea, and a default, 
vet the court must be satisfied there is error before they will reverse, 2 Tidd’s Pr. 1118, 1119. 
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such statement be previously filed; nor shall any cause at law be hereafie, 
taken up for decision, unless such statement shall have been filed as herejy 


before directed. (See Rules 37. 42.) 


30. Jf neither party shall file such statement, and for want thereof the cause 
shail be continued, such cause shall be placed in the class of deferred cases, 


(See Rule 37.) 


31. If the plaintiff in error or appellant, or the plaintiff in equity, shall fil 
to appear when the cause shall be called in order, the defendant may open the 
cause for affirmance or decision, having previously furnished a statement a 
aforesaid. (See Rule 43.) (1) 


32. In like manner, if the defendant shall fail to appear, the cause may be 
heard exjurte, the plaintiff having furnished a statement as aforesaid. 


33. The clerk shall not mark the name of any attorney to a cause, unless 
directed by such attorney to do so. (2) 


34. If any cause in equity shall remain on the rule docket for two terms 
after replication filed, without any depositions having been taken by either 
party, or without being set for hearing, such cause will be dismissed by the 
court during said second term, or at any term alter. (3) 


1812. December Term. (at Carthage.) 


35. Each clerk of the supreme court shall keep a memorandum book 


agreeably to the 46th section of the act of 1801, c. 6, which shall lie on his 
table when the court is sitting; and in like manner in his office, when the 
court is not sitting ; in which shall be entered in the hand writing of the at- 


(1) It might seem reasonable that this rule should leave it optional with a defendant to opeu 4 
cause for decision or affirmance, or non pros the plaintiff, at his election; but the 26th rule pro 
vides a method equivalent in effect, for under that rule, on the non appearance of the plainiiff, the 
suit when called, will be discontinued at his costs, if the defendant also, fail to appear, and this a 
all times is within his power. 

(2) Name on record not to be disputed, 1 Tyl. 504, and marking name, sufficient appearance, 
2 Binney 145, nor will the court look any further for authority, 6 John. 34. As to the control of 
courts over attornies and their practice, see 6 John. 300, 318; 4 John. 192; 2 Mass R.72;5 
Caine’s 221; 1 Day. 312; Col. and Caine’s C. 497; 10 East. 257; 2 Hen. and Mun. 2, rules 5 and 
6; 1 Bae. Ab. tit. Attorney, H., 1 Com. Dig. tit. Attorney, B. 13, 14, 15, 

(3) The 29th see. of the act of 1801, ch. 6, provides, that “ if the complainant shall not pre 
eeed to reply to, or set for hearing any plea, answer or demurrer, (or in ease the bill be set for 
hearing upon bill and answer by the defendant) he sball fail to prosecute his suit on or before the 
second court after filing or setting the same for hearing; in both of these cases the bill may be 
dismissed of course, with costs during the said second term.” 

It was decided by the supreme court at Clarksville, August term, 1812, that if a complainaul, 
before an appearance by the defendant, process not having been served or returned, let a ter™ 
pass without ordering or praying process, it should operate as a discontinuance, and that the suit 
should be dismissed by the court with costs. It would seem that a similar discontinuance vould 
take place, should process be served and returned, provided the plaintiff failed to continue or have 
his hill taken for confessed. It is, however, in the power of the court to enter continuance’, * 


any ume, on a proper case being made. 
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er tornies, agents or parties, all frecifes or directions to the clerk, not contem- 
ein plated by law to be on the records, rule docket or minutes as requiring par- 
ticular orders of the court. 
- 36. Zhe clerks shall not permit any paper whatever, filed in their offices, 
mn to be taken out of court whilst it is sitting, nor out of their offices at any other 
time, unless by the special leave of the court first obtained, a memorandum of 
. which shall be inserted in the proper hand writing of the party applying, in 
- the said memorandum book. 
the 
% 7% 37. No cause set for hearing or argument shall hereafter be continued more 


than once by consent; nor will causes be continued more than once tor want 

of a statement as contemplated by the 29th and 30th rules, unless the court 

‘be be satisfied of the propriety of subseqent continuances in either case, by af- 
‘fidavit or otherwise. (See Rules 27. 29. 30.) 


ess 1813. February Term. (Nashville.) 


88. Defrositions may be taken in all causes in chancery, after the same is 


_ set for hearing ; Provided, That the same notice shall be given that is re- 
het “quired in other causes not set for hearing, and that the rights of the parties as 
the 


toa hearing, shall not be affected thereby. 
1816. all Term. (Rogersyille.) 


39. With each dedimus to take depositions, hereafter to be issued, the clerk 
‘shall send annexed a copy of all the rules concerning depositions heretofore 
and now made, and also the form of the caption to be prefixed to the deposition. 





0k 
his 
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40, When depositions shall be filed in the office hereafter, the clerk shall 
immediately on the receipt thereof, make an entry on the rule docket, stating 
“the reception thereof, and the day when received, whose deposition, and in 
what suit; and shall read the same in his office to the opposite counsel or 
“party when required. ‘The adverse party or his counsel, shall file his objec- 
"tons in writing with the said clerk against the reading of said deposition on 
“the hearing, on or before the next rule day; and on that day, or within two 
““ays next after, the clerk and master shall consider thereof and decide upon 
them. If he shall decide against the objections, he shall write upon some 
part of the deposition, “ Allowed,” and sign his name thereto. If he decide 
in favour of the objections, he shall write upon some part of the deposition 
* Disallowed,” and sign his name thereto. If no objection be filed as afore- 















the 

‘be J Said, he shall on the day next following the said rule day, write thereon, “ Woz i 
jected to,” and sign his name. ‘The deposition marked allowed, shall be 

se read on the hearing, unless the decision of the clerk be appealed from, by an 

suit fntry to be made under the said endorsement on the fourth day next follow- 

»uld ng the said rule day. Upon such appeal, made by the party or his council, 





he court shall decide upon the objections at the hearing. Should the court 
den affirm the allowance, the party for whom said deposition may be taken, 


107 
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and who, for fear of the objection, shall have taken the deposition de noyo, 
shali be allowed all the expenses of taking the same, to be taxed by the mag, 
ter; or if he shall, for fear of the objections, have caused the deponent tog. 
tend court, he shall be allowed the costs of such attendance. Such Costs, iy 
either case, to be paid by the objecting party, though he finally succeed in the 
cause, and to be paid also instanter. The deposition endorsed * Disallowed? 
shail not be offered on the hearing. If an appeal be taken from the disgl. 
lowance, and on the hearing it be received by the court, the objecting pany 
shall pay as aforesaid all costs occasioned by the taking of a new deposition, 
for fear of the objection or by the personal attendance of the deponent in cop. 
sequence of such objection. No objection of any sort shall be taken on the 
hearing, but that which caused the appeal. 


41. All depositions now in the office shall be read on the hearing, unless 
objections be filed in writing on the last rule day before the next term, or a 
the rule day next before that, if there be any such; and such proceedings 
shail be had thereon as are herein before directed with respect to depositioys 
hereafter to be filed. (See Rules. 3. 4. 5. 6. 7. 12. 15. 16. 50.) 


42 The statements required by the present rules of practice of the poins 
to be relied on in each cause, shall be made as at present, by writing filed be. 
fore the cause is heard or by a verbal statement, made after the court shal 
have ordered for hearing, and before the pleadings are opened, which shal 
contain the points tobe made. (See Rules. 29. 30. 37.) 


43. If a cause standing ready for hearing or argument, shall be called, an 
the plaintiffs counsel be not present, it shall be dismissed without prejudice 
If the defendant’s counsel be not present, the cause shall be heard without hin 


44, Causes set for hearing, in which subpoenas may have issued for thea’ 
tendance of witnesses, who shall attend accordingly, shall stand first for hea 
ing; and next to them, causes set for hearing in which subpcenas may WW! 
have issued ; and next to these, Pleas and Demurrers set down to be argued 
and a docket shall be made containing these causes and no others, arranged! 
the order above stated, and numbered. (See Ru/es. 26. 27.) 


45. Counsel, clients and witnesses shall not be called at the door by th 
sheriff or cryer, but they shall be considered as absent if they do not appt! 
when their names shall be called by the clerk. 


46. After the docket of proceedings on the preceding day shall be signet 
in the morning, the clerk shall call over the names of the counsel, which shall 
be placed on a list beginning with the junior counsel, to be ascertained by te 
date of his licence, and place them on the list, so that the oldest counsel sli! 
stand last on the list; and when the name of any counsel shall be thus called 
he shall immediately go through with all the motions he may have to make 0 
the court on that day ; and after him, the next on the list, and so on until 
the names be gone through. No counsel not present shall be allowed to maht 
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| any motion that day ; neither shall any counsel be allowed to make any mo- 


tion on the day, who being present, shall not make his motions when his name 
shall be called. 


47. The clerk shall post up in some conspicuous part of the court house, as 
far from the clerk’s table as possible, and on the first day of each term, all the 
causes for hearing or argument, arranged as above directed, with the number 
and rules of each cause; also on the same day he shall furnish a docket for the 


bar’. 


48. No argument shall be had on a motion to continue a cause or to dissolve 
an injunction. 


1817. November Term. (Knoxville.) 


49. Every report shall be made out and deposited in the office on or before 
the fourth rule day next, after the last term of the court. Notice thereof, shall 
be given in writing, posted up in some public part of the court house, and also 


) in the office, and either party may file exceptions, on or before the next rule 
day with an exact copy thereof, for the use of his adversary. The matter of 


every reference, shall come on the next rule day, after the rising of the Court, 
in the office of the clerk and master, unless an adjournment be made by him 
and be signified by notice as aforesaid, on the day of adjournment, which shall 
express plainly the time he shall adjourn to, and such notices shall there re- 
main, as shall all other notices so posted up, until the next term. The parties 


» shall be bound to attend on the times specified in the adjournment and stated 


in the notices, and at any time of adjournment, there may be for sufficient 


' reason, a further adjournment. The master shall reduce to writing the testi- 


mony of all witnesses examined before him and which shall not be previously 
contained in depositions. No witness shall be examined in court, upon the 
hearing of exceptions, unless the court shall have previously directed their 
attendance; nor shall any evidence be heard in court upon the arguing of ex- 
ceptions, that was not produced before the master. In the taking of accounts 
the master may require the attendance of the parties by notices affixed as 


' above specified, when they reside in this state or an adjoining state, and may 


examine them on interrogatories in writing respecting any article or articles 


' of such account. The answers also shall be in writing and on oath. On re- 


fusing to answer, the matter of the interrogatory shall be taken to be against 


_ him so refusing. He may also require the partics or any of them, to produce 
» and lay before him all books, papers and documents relating to any article of 


said account and to depose before him that the deponent hath not, nor is there 
within his power any other book, paper or document in any degree refating to 
any article of said account, besides those produced. And he shall further de- 
pos€é what person to his knowledge has or had any such book, paper or docu- 
ment. If any witness summoned to appear before the master shall fail to do so, 
hot having a sufficient excuse, he shall] not be entitled to any attendance in court 
inthe cause. Every report shall state historically all the evidence relied on by 
the master or rejected, with his reasons for either, and also shall contain a state- 
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ment of all items allowed on either side, and also, of all calculations, sums an) 
baiances necessary for the elucidation of his report, and each item shall be ac. 
companied with notes of reference to each portion of testimony relied onas ¢s. 
tablishing the same. Lach exception shall be so drawn as to show specifically 
the point of the exceptor’s dissatisfaction, and the exceptor shail pay for each 
exception overruled, the costs occasioned thereby. 


18:8. February Term. (Nashville.) 


50. With theassent of the bar, itis ordered by the Court, the clerk and mas. 
ter may, at rule days, in his office in vacation, make orders for taking bills {a 
conf ssed, and orders of publication, for absent defendants to appear and ap. 
swer, where it shall appear that complainants are entitied to have such ordes 
made. He may grant orders of survey to either party at his own costs, unles 
otherwise agreed on by the parties, or ordered by the court; and may make 
orders allowing defendants further time to answer, so as not to improperly 
delay the cause. The clerk may also, make orders for revival of causes, an 
issue scire facias’ for that purpose; orders for the admission of procheip 
amies, and for the admission of guardians appointed by the County Court, 
defend for their wards; orders for amendment of bills before replication ¢ issu 
dedimuses to take depositions, when the witnesses are shortly to leave the 
state or likely to die, which shall be de bene esse, and such dedimuses my 
issue, although the cause be not at issue, but they shall be founded on an a. 
fidavit filed in his office, and he shall fix the time of notice, which shall in law 
be sufficient. 


1821. January Term. (Nashville.) 


51. That hereafter, whenever it shall be made to appear, to the satisfaction 
of the Court that any cause, either in law or equity, depending in this court 
has been compromised or settled by the parties, and it shall not be made ap 
pear to the court, what the terms of such compromise are, in order that the 
cause may be finally disposed of accordingly, the court upon the calling od 
said cause will order the same to be discontinued, and give judgment agains 
the plaintiff, for costs. 


52. That when any cause is called, and the counsel on neither side shall be 
prepared to argue the same, it shall be placed at the end of the docket. 


And when any cause shall be taken up for argument, and in the progres 
thereof, it shall appear that the counsel on neither side are prepared with the 
necessary authorities, relative to the points arising in the cause, it sball be 
continued tor further argument until next term. 
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NOTE. 


The “ Rules,” of the Sufireme Court of Errors and Afifieals, and “ Notes,” 
are taken from judge Scott’s 2. vol. 864. The same book contains also, some 
rules of practice in the federal courts for the district of Tennessee. 

These are not fiublished at present, for the reasons mentioned at page 126. 

In resfiect of the great body of practical regulations which exist in the sev- 
eral courts of Tennessee, they are incorporated (as is the case in all the 
states, ) in the laws. 

The acts which may be referred to as containing the principal of these in 
Tennessee, are the following ; 

1777. c. 2. (1 Scott 165 to 197.) General Law. 

This was fiassed, the next year after the adofition of a constitution by the 
State of North Carolina ; (December 17, +776.) 

It establishes the several courts of law, and prescribes their powers and 


| forms of proceeding. 


1782. c. 11. (1 Scott 261 to 266.) General Law. 
By this law,an Equity jurisdiction was given to the Superior Courts of 
ihe several districts, created under the act of \777. 
It contains many rules and forms of jiroceeding, and is the fundamental law 
io which the frresent circuit courts, owe their equity flowers. 
1794. c. 1. (1 Scott 457 to 484) General Law. 
This was the first act of the first assembly for the territory of the U. States, 


South West of the river Ohio. 


As this Territory had been compfirised within the limits of North Carolina 
(then recently ceded to the U States, ) the territorial legislature took for their 


) ground-work the act of North Carolina of 1777,1n organizing the courts 


of law, designating their officers and bestowing frowers of judicature. 
It repeals however every fiart of the law of \777, whichis not inserted in it. 
There isa saving nevertheless, of all acts made by the legislature of North 
Carolina after the act of \1777, and bottomed upfion it; and it also expressly 


| adopts the act of 1782, giving to the Sufierior Courts equity flowers, and the 
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| several acts fiassed in relation thereto. 


The suherior courts of the several districts, both under the state law of 


1777, and the territorial act of 1794, consisted of 3 judges. 


In 1796, this territory became a state, by the name of Tennessee ; the con- 


_ stitution (adopted Feb. 6th of that year) having continued in force all ex- 


‘sting laws, not refiugnant to the form of government established. 
1809. ¢.49 (1 Scott, 1148.) General Law. 


This act divided the state into 5 judicial Circuits, for each of which a single 


| Judge was apifiointed, to hold a court twice annually in each county within his 
/ circuit ; and transfering to the several circuit courts, all the powers and ju- 


risdictions within their several circuits, which before belonged to the several 
Superior courts, within their districts: Jt also regulates their relations to 
other inferior courts. 

From the superior courts of the several districts antecedent to this time, 
here had been (Ibelieve ) noappeal ; but this same act establisheda * Su- 
Areme court of Errors and Appeals.” 
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It was at first composed of two newly appointed Judges, to whom was agy), 
ciated in rotation, one of the Circuit Judges. In 1815. c. 70. (2 Scott, 2) l.)g 
third judge was appointed ; and it is now held twice a year at certain desig, 
nated flaces,in and for each judicial circuit. 

The act simply declares, that “ writs of error shail lie from the respectir, 
circuit courts to the court of errorsand afifeals ; and that it shall be the duty 
of the judge on afifilication to grant such writ, and take good security of th 
farty demanding it, to prosecute his writ to effect,and answer all damages ang 
costs, if he fail to make his filea good.” 

And further, “that where any judgment, decision or decree of the circuij 
court should be reversed or affirmed, this court should fiass such judgment, 
decision or decree, as the circuit court ought to have given; excepfit, wher 
the damages to be assessed, or the matter to be decided is uncertain, ir 
which case, the cause was to be remanded for a final hearing.” 

A law in 1811. c. 72, (2 Scott 36.) gave exclusive original jurisdiction 
the court of errors and apfipeals in all causes of equity, arising within their r. 
spective circuits. But by another,in 1813. c. 78, (1 Scott, 145.) “ the circuil 
eourts are to have concurrent original jurisdiction of all causes in equity, with 
the court of errors and afifieals, and be governed in the exercise of their ju. 
risdiction, by the same rules and regulations by which the court of errors and 
afifieals, are now governed.” 

The original act of 1809, constituting a court of Errors, only gave a writol 
error: that of \811.c. 72. above mentioned, in addition, gave a“writ of erra 
in the nature ofan appeal,’ to remove causes inlaw or equity after judgment 
or decree into that court, from the ciruit courts, 

And by another act in 1819. c. 31, (2 Scott, 485.) “ in all causes in chancery 
in the circuit courts, any prerson dissatisfied with the judgment or decree, may 
of right have an appeal to the sufireme court of errors and afipfieals for the 
district, and be entitled to a re-examination ufion the whole matter of law ani 
fact, in the same way, and under like regulations, as other causes originally 
commenced in the said Sufrreme Court, are heard and determined.” 

This act also provides, that in cases in chancery, the testimony of witnessts 
shall be taken by deposition, in all cases whatsoever. 

And it may be here remarked, that though issues of fact in equity caust 
before the circuit court, are tried in the same court ; yet in the court of ¢ 
rors and afifieals in causes of equity there, the issueis to be made uf ani 
sent to the circuit court of the county most convenient to the parties, at tht 
discretion of the court. 

That court is to empannel a jury, and when the facts are ascertained die 
rect them back to the court of errors, which is then to proceed to final hearing 
1811. c. 72. 8. 8. (2 Scott, 86.) 

The only original law jurisdiction of this court, is by Scire Facias, on bon! 
or recognizances taken in that court, or by order of the court or judge gran 


1s 


ing an injunction, or taken in anyother court, and deposited there. 
1817. c 199. (2 Scott, 443.) 
Two judges of this court must concur, on all final sentences and judgmen 
in causes either original there, or by afipeal. (2 Scott, 258.) | 
Where only 2 sit and they differ, or are related or interested, the govern 
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to commisssion some fit frerson to sit with them and decide the cause. (2. 
Scott 259, 443.) v . 
If the judge ofa circuit courtis incompetent to try the cause, it is to be re- 
moved for decision into the Supreme Court.. (2 Scott, 361.) 


Th ese 


acts then of 1777, 1782, 1794, and 1809, with the sufiflementail laws 


mentioned and others, contain chiefly all that belongs to the formation, fiowers 
and firactice, of the several courts of law and equity in the state. 
The sufifilements are numerous ; beside which there are several laws, rela- 


ting to particular subjects both of jurisdiction and practice, of which no notice 
istaken here: What I shail allude to as particularly connected with regula- 
tions of practice, are the following heads : 

Affidavits, 


commissioners for taking —how afifivinted &c. 1 Scott. 316 


Chancery, 


Common 


proceedings in—against non-residents and absconding debtors. ib. 389 

its jurisdiction regulated—and piractice. - - ib. 685 
These acts, with the original law (1 Scott, 261) contain I 

presume, all the fundamental rules of practice depending on 

legislative enactment, which govern in all the courts having 

equity powers, in Tennessee. 

Law, ( Practice.) 

Act 1785. c. 2. - - - + - 330 
Concerning the jurisdiction of County Courts, Justices of 

the Peace, and Appeals. 

Do. 1786. c. 14. - - - - - ib, 368 
Authorises heirs, ex’rs adm’rs and guardians, to proceed 

after death &c. in ALL actions, and establishes some rules 

for pleading &c. 

Do. 1789. c. 57. - . - - - 7b. Al8 
This concerns process against several ; and where in difft. 

counties; also, joint debtors, obligors &c. 

Do, 1809. c. 126. - - - - ib. 1206 
This concerns service and process by persons, after office 

expired: to the venue in criminal, local, or transitory suits ; 

and enacts, that no decision or decree of the circuit courts, 

shall be reversed, unless for errors which affect the merits. 

See certain acts. (2 Scott, 430, 493.) as to change of venue. 

Do. 181 1.c. 114. a . é ‘ 2 Scott, 7i 
No pleadings, necessary in certain cases, and no instru- 

ment to he lost or destroyed, for want of form. 

Do. 18158. c. 35. - : ~ - - ib. 122 
Specialties set forth as lost, party must verify them, by 

oath. 

Do. 1817. c. 86. - - Ss - - ib. 365 
No plea of non est factum &c, to bond or hote, unless the 

signature is denied on oath. 

Do. 1819. c. 27, . - - + - ib. 480 


Relative to proceedings on lost instruments: to profert of 
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unsealed as well as scaled writings; and to oath, in all cases 
of denial of signature &c. * 
Improvements, 


on recovery in Ejectment. 1 Scott, 613, 723, 870, 1114, 1195, 


2 Scott. 115, 235. 
Petition, 
proceedings on—in cases of legacies Wc. - 1 Scott, 103 
in cases of dower. - - is 296 








torecover debts by Ea’rs and Adm’rs—where 


. ail. Kiate P 
franers are destroyed. Sc. - - - . 386 


Sureties, bail, assignors, 
how relieved. 1 Scott, 702, 70; 
2 ib. 189, 
These are but references toa tew subjects, whieh were noted in reading 


the laws of Tennessee. 

In fact, their number is so great and the meaning rendered often s0 0). 
scure and uncertain, by vague pihraseology, and numerous sufifilemental en 
actments, that itis surprising how they were either known or administere/ 
before the late edition by Judge Scott; and to that alone I must refer ; feel. 
ing but little confidence in the small portion of desultory observation ,attribuii. 
ble to myself, in editing the Answers. Ed. 


WARRANTS OF ATTORNEY. 


On the subject of “ warrants of attorney to confess judgment,” it has 
occurred to me, that possibly the act of 1783 c. 9. of N. Carolina, may 
be in force, though I think itis omitted in Judge Scott’s Laws. If that be 
so, then it would seem obvious, that all warrants to confess judgment but the 
specially authorised by the law of 1801, are void: This law only allows itn 
one case, namely, where the debt is due, and in open court: should the law 
of N. Carolina of 1783 not be in force, then what is observed in the text and iu 
the note to Answ. 50, may be of some import. (See “N. Carolina’ Answ. 5 
p. 207.) 

DisrrisuTion, on Iniestucy of Personalty 


At page 779, it is stated that the wzdow’s share of the personal estate on zitestacy, is one Ul 
where no child or not more than 2 children; if more than 2 children, then a child’s part. This» 
upon the act of 1784. ©. 22. s. 8. (1 Seott. 296, 297.) 

I consider this act as impliedly repealing that of 1766. c¢. 3. s. 1. (1 Scott. 110) as regards tlt 
widow's share of the surplusage of personal estate upon intestacy. 

But it appears to me on revising the act of 1784, s. 8, that she takes the same share where the 
husband dies testate, (or having made a will) 7f she renounces the will, under sec. 9. 

I ought to remark here also, that under the title of distribution, ” I have considered the esta: 
as distributable to the next of kin, on failure of children or their issue, and brothers and sisters 4 
their children, as directed by the act of 1766, not noticing the act of 1796. ¢. L4.s. 1. (1 Scott 56: 
which (in effect) directs, that personal estate as well as real, shall be equally divided among chi 
dren (and their representatives) and if none, then to collateral heirs in the same manner. 

There is great obscurity in this act of 1796 respecting its application to personalty ; as far 4 
oes, it does not differ with that of 1766, and I consider the latter act as the best guide. 

At the same time, it will be proper wherever it should happen, there are no children nor 
issue, nor brothers or sisters, or their children, to look into the question. Ed. 


Pee AALS aS Pel F Be es) Petri 
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bill taken—final decree on~when to be. - - 8 
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complaint, and relief prayed—how to be stated in. - ib, 
clerk in vacat—may grant orders of. ~ ~ - 50 
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Page 756. 4asw. 15. strike out * common,” in the title of the court. 
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No. I. STATE OFFICERS. 


1. Who is Governor of your state 
&c. ? 
A. Thomas Bennett: resid. Charles- 
ton: (1) style, “* governor and com- 
mander in chief,” and by common 
courtesy ** His Excellency ;’? term 
of office two years—and until a new 
election made: (2) chosen, by joint 
ballot, of the senate and house of re- 
presentatives a majority of both 
houses being present: salary, $3500. 

2. Secretary of state &c. ? 
1. Beaufort — Watts: appointed, 
by joint ballot of both houses for 4 
years, and not re-eligible for 4 years 
after the expiration of that term. 

By the constitution, the secretary 
of state and surveyor general must 
reside in the same place and hold 
their offices in Columbia and Charles- 
ton, they reside at one place and their 
deputies at the other. 

3. Chief justice of the su- 
preme court of law, &c. ? 
4. There is no Chief Justice, of any 
court; The senior judge presides, in 
each court of appeals. 








(1) Place of residence not prescribed by 
law; except at the session of the legislature 
during which by the Const. he must reside 
where that is held. 

(2 And having served 2 years is not re- 
eligible, till after the expiration of 4 years: 
Wot eligible unless 30 years of age a resi- 








At law, writs are tested in the 
name of the senior associate judge. 

Elihu Hall Bay, is at present the 
senior judge ef the law bench, and 
Henry William Desaussure of the 
court of equity. 

No place of residence is prescribed 
for any of the judges: ‘They hold 
their offices during good behaviour; 
and are elected by joint ballot of both 
houses: The salaries of each judge 
of the circuit courts of law and ol 
the equity circuits is $ 3500, which 
cannot be increased or diminished 
during continuance in office. 

4. Clerk of the superior or 

supreme court, &c. ? 
4. Our courts of appeal (called 
«‘ The Constitutional Court” atlaw, 
and “The Appeal Court in Equi- 
ty,”) sit in Columbia and Charles- 
ton, twice a year: 

William S. Smith, is the clerk in 
Charleston, and Jumes S. Guignard, 
at Columbia: term of office 4 years. 

5. Attorney General: &c.? 
A. Robert V. Hayne: residence. 
Charleston: term of office 4 years: 
appointed, by joint ballot of both 
houses. 








_— 





dent citizen for 10 years, and seized of a set- 
tled estate in his own right, of 1500/. sterling 
clear of debt. Const. Sune 3. 1790. 

«« The governor, shall be commander in 
chief of the army and navy of this state and 
of the militia.” Ib, 
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6. When, and where, is the annu- 
al meeting of the legislature ? 
4A. Columbia ; (1) the legislature as- 
gembles annually, on the fourth Mon- 
day in November; and usually sits 
5 weeks. , 


UNITED STATES OFFICERS. 


7, Who is District judge, &c. ? 
A. John Drayton ; Charleston. There 
is but one district. 

8, —— Clerk ofthe District court 
kc. ? 
A. James Jervey ; Charleston. 

9, —— District Attorney, &c. ? 
J. John Gadsden; Charleston. 

10. Marshal,&c. 2 
4. Morton A. Waring; Charleston. 





c 


11. What Justice of the Su. court 
of the U.S. holds the circuit in your 
state, &c. 2 
J. William Johnson; South Caro- 
lina and Georgia, compose the 6th 
circuit. 

12. At what times and places, are 
District courts ofthe U.S. held, &c.? 
4. At Charleston, on the 3d. Monday 
in March and September; and the 
Ist. Monday in July and 2d. Monday 
in December. 

15. Circuit courts &c. 2 
#. Charleston, on the 20th. of No- 
vember; and Columbia, on the 20th. 
of April. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 
ihe compiled body of your Statute 
law consist of, &c. 2 
4. Trott’s Laws; ** being the laws 
of the province of South Carolina, in 


(1) A town in the centre of the state, on 
the banks of the Congaree river; a naviga- 
lle stream for large boats: The town is seat- 
ed on a plain, elevated 210 feet above the 
‘evel of the river. MS. 


1821, 2.] | S CAROLINA. sTaTE Law, AnD REGULATIONS. 823: 


two parts. The first, containing all 
the perpetual acts in force and use, 
with the titles of all such acts as are 
repealed, expired or obsolete, placed in 
their order of time in which they pass- 
ed. The second part, containing all 
the temporary acts in force and uses 
to which is added, the titles of all the 
private acts, and the two charters 
granted by King Charles the 2d. to the 
lords proprietors of Carolina. And 
also the act of parliament for esta- 
blishing an agreement with seven of 
the said lords proprietors for the sur- 
render of their titles and interests to 
his majesty.”’ Collected in 2 vols: 
by Nicholas Trott, L. L. D. Charies- 
town. Printed by Lewis Timothy, 
1736. (1) 

Grimke’s public laws; containing 
** the public laws of South Carolina, 
from its first settlement (2) as a Bri- 
tish province to the year 1790 inclu- 
sive; comprehending the statutes of 
Great Britain made of force by various 
acts of assembly &c. To which is 
added, the titles and dates of all the 
laws to the present time : Also the con- 
stitution of the U. S. and amendments 
thereto; and of South Carolina, and 
a coptous Index.”? 1 vol. Quarto. By 
John Fauchereaud Grimke: one of 
the associate judges of the Superior 
Courts in the state of South Caro- 
lina. Printed Philad. 1790. (3) 

Faust’s Laws ; being * acts of the 
general assembly of the state of South 
Carolina, from February 1791 to De- 
cember 1804, both inclusive.’ In 2 
vols. Columbia: printed by D. and 
J. J. Faust, State Printers 1808. 

The acts since 1804, have been 
printed after each session in pamph- 





(1) The whole is contained in 1 wol. fol —- 
It is very scarce and cannot be obtained. 

(2) Anno 1682. 

(3) This is a very scarce book. We know 





' ef but one copy for sale at the book storesin 
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let; they may be obtained, from 
Faust at Columbia ; the price being 
$ 1 for the acts of cach year, or $ 17 
at this time. 

15. Can the publick laws in pam- 
phiets, be procured, &c? 

4. See preceding answer. 
16.Isthere any Digest of the state 
laws &c 2 
A. Brevard’s Digest ; being “ an al- 
phabetical digest of the public stutute 
law of South Carolina. By Joseph 
Brevard ; one of the Judges of the 
court of Common Pleas and General 
sessions, and an Associate Judge of the 
Constitutional Court of Appeals of the 
State of South Carolina.” 3 vols. 
Charleston, 1814. (1) 

James’s Digest; * of the laws of 
South Carolina.’ 1 vol. Columbia. 
1814. (2) 

17. Are there any Reports of cases 
in your state courts, &c. ? 

4. Bay’s Reports ; being “ reports 
of cases argued and determined in the 


(1) This is rather a compilation than di- 
gest: It is the latest; and well executed; no 
other is in preparation, nor probably will be, 
without public patronage. MS. 

(2) An imperfect book, not respected and 
but little used; but may be properly called a 
*‘ digest.” MS. 

(3) Vol. 1. Contains decisions from WNo- 
vember 1783 to September 1795 
inclusive. 

——2. From Fanuary 1796, to Novem- 
ber 1804, inclusive. 

The cases in the Ist. vol. are chiefly deci- 





this place; (Columbia.) price $20. It is 
quoted * Public Laws.”’ A/S. 

Note. M. Carey in his catalogue for 1521 
advertises this book for $6. 
mined it, (having 2 copy in my possession) 
and it is fully worth the Carolina price of 
$ 20 containing all the English statutes at 
large or chiefly all, which extended to or were 
generally received in the colonies ; with mar- 
ginal references to English cases and deci- 
sions on those statutes. Ed 


I have exa- 
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Superior Courts of Law in the State 
of South Carolina, since the revoly- 
tion.” 2 vols. By Elihu Hall Bay, 
one of the Associate Judges of the said 
State. New York. Printed. 1809, 
1811. (3) 

Constitutional Reports; being 
‘reports of Judicial Decisions in the 
constitutional court of South Caro. 
lina.” 2vols. By John Mill. 1819. (4) 

Nott and M’Cord’s Reports ; be. 
ing “reports of cases determined in 
the Constitutional Court of South Cq- 
rolina.’’ 2 vols. By Henry Junius 
Nott and David James M’ Cord, coun. 
sellors at law, Columbia: Printed by 
Daniel Faust, state printer. 1820, 
1821. (5) 

M’Cord’s Reports, being * a con- 
tinuation of reports of cases in the 
Constitutional Court, from January 
term 1821 at Charleston to May term 
1822 at Columbia, inclusive. 1 vol. 
By David James M’ Cord Esqr. cour- 
sellor at law. Printed 1822. (6) 








sions at Nisi Prius: The 2d. vol. contains 
adjudications in the Constitutional Court of 
Appeals : 

(4) These volumes purport to contain, de- 
cisions of the years 1817. 1818.—but in fact 
contain a term only in Charleston, and one 


| at Columbia in 1817. MS. 


(5) These are a continuation of reports in 
the constitutional court of appeal by J/ 
Mill, commencing where he stops. 


See % . ee ‘ 
ol, 1, Contains cases, beginning with Novem- 


ber term 1817 at Columbia, and end- 
ing with May term 1819 at Columbia, 
both inclusive, except a part of No 
vember Term 1817. 

——— 2. Contains cases, begun at Charlesto! 
May term 1819 and ending with No- 
vember term 1820 at Columbia, bot! 
inclusive. 

(6) Mr. Nott and Mr. M'Cord were asso 
ciated in professional business at Columbia, 
until the summer of 1821, when the former 
on account of ill health went to Europe, and 
the Reports, are now continued by Mr. M’. 
Cord alone, Ed. 
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Desaussure’s Reports ; being * re- 
ports of cases argued and determined 
in the court of Chancery of the state 
of South Carolina, and in the court of 
ppeals in Equity.” 4 vols. By Henry 
William Desaussure senior Judge of 
the court of Equity; and presiding 
Judge of the court of Appeals in Equi- 
fy, in the said state. (1) 

There is no State Reporter : 

It is required by statute, that the 
Judges sitting in the courts of ap- 
peal, should give their judgments 
and decrees in writing and sign the 
same; and they are recorded, or de- 
posited in court. 

18. Is there any Digest of cases in 
your state courts, &c. ? 

4. None. 

19. Are there any Treatises on 

the law, in your state &c.? 
4, Grimke’s Justice of the Peace; 
“containing all the duties, powers 
and authorities of that office, as regu- 
lated by the laws now of force in this 
state. And udapted to the parish and 
county magistrate : to which is added, 
agreat variety of writs, indictments 
and other precedents ; with several ad- 
ditional ones interspersed under pro- 
per heads ; with an addition, of seve- 
ral other decisions which have been 
had in the courts of this state, besides 
those contuined in the first edition.” 1 
vol. 2d. edit. By John Fauchereaud 
Grimke Esqr. 1796. 


(1) Vol. 1. Contains cases decided from Sep- 
tember 1784, to November 1800, 
inclusive 


=e 2, do. May 1800,—to No- 
vember 1808, inclusive. 
February 1809, to 
November 1813, inclusive 


——— 4, do. February 1809, to 
December 1816. 


This body of equity law comprising a peri- 
od of more than 30 years, is a monument of 
the industry, no less than of the talents of the 
distinguished officer, who presides in that 
court. Ed, 


——— 3, do. 
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Law of Executors ; “ for the state 
of S. Carolina.” By the same. 

Simpson’s, ** practical justice of 
the peace and parish officer, for South 
Carolina.” By Wm. Simpson one 
of the Assistant Judges of the Court 
of General Sessions of the Peace, 
Assize, &c. of the said Province. 
Charleston 1761. 

20. Foreign law books repub- 
lished in your state, &c. ? 
1. None. 

21. Reports of Cases in the 














district or circuit courts of the U.S. 
in your state, &c. ? 
1. Bee’s Reports ; being “ reports of 
cases adjudged in the district court of 
South Carolina.” By Thomas Bee, 
judge of that court. To which is ad- 
ded an appendix, containing decisions 
in the admiralty court of Pennsylva- 
nia, by the late Francis Hopkinson 
Esqr: And cases determined in other 
districts of the United States. 1 vol. 
1810. (2) 

22. Is there any Digest of cases 
in those courts, &c. ? 
4. There is no digest of cases, in 
either of those courts. 

23. Have any books been compo- 
sed, in your State, &c. ? 
A. See answ. No. 19. 


ATTORNIES—COUNSELLORS. 


24. Is there any distinction in the 


(2) These cases were compiled by 44, 
Thomas Bee of Charleston, from the papers 
of his father; the period they embrace, is be- 
tween 1792 and 1800. 


It contains also the case of U. S v. Thomas 
Nash, alius Sonathan Robins —With the 
speech, of the Hon. Fohn Marshall in the 
house of Representatives of the U. S. on the 
resolution of the Hon. Edward Livingston, re- 
lative to said Nash &c. 


There haye been po Reports in this court, 
since. 
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profession of Attorney and Counsel- 
jor, &c. ? 
A. There is none. 

25. By whom are attornies or 

counsellors admitted, &c. ? 
-1. Attornies or Counsellors are ad- 
mitted on examination, by the Judges 
of the respective courts of law and 
equity, at the sittings of the appeal 
couris in each, at Charleston and Co- 
lumbia. 

There is no prescribed time for 
study. The names of persons ad- 
mitted are enroled in each court, at 
the place of admission, viz.—Co- 
Jumbia or Charleston. 

They are termed solicitors, in the 
court of equity. 

26. On what conditions, &c. from 
other states, &c. ? 

4. By the act of 1806, “in future, 
every person being a citizen of the 
United States and residing in this 
state, who shall have attained the 
age of 21, and have been adinitted to 
plead and practise as an attorney or 
solicitor in the superior courts of law 
and equity in any of the United 
States, whose period of regular study 
previous to his admission, and that 
of his regular and actual practice 
afterwards, shall together, form the 
term of three years, if he shall have 
graduated in any regular college or 
university of the United States, or 
in any regular foreign college or 
university ; and if he shall not have 
so graduated, then if they shall to- 
gether form the term of four years, 
upon undergoing an examination to 
the satisfaction of the judges in the | 
manner provided &c,’’ shall be ad- } 
mitted &c. (1 Brev. Ing. 48.) 
Another act was passed in 1812, 


(1) Another account relative to applicants 
coming from otber states, from a gentleman 
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which provides generally, that every 
person being a citizen of this state, 
shall be admitted on examination, jf 
found competent, and is of moral and 
general good character. 

This act does not seem designed 
to affect the above clause, of the art 
of 1806. But we have known seye. 
ral instances, and it seems the gene. 
ral practice, (whether from indiffer. 
ence or otherwise we cannot say,) of 
admitting young men from other 
states, upon examination, as in the 
case of citizens of this state, and 
upon certificate of good character. 

The courts have never expressed 
any opinion on the subject. (Sew 
constitution of the U.S. art. 4. see. 
2.) (1) 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c.? 
A. “ Justices of the peace,” The * 0r- 
dinary,’*—** City Court of Chavrles- 
ton,’ —* Circuit Couris of Law,” 
—** Constitutional Court,” * Circui! 
Courts of Equity,”’—** Court of Ap- 
peals in Equity.” 

28. Their style, &c.? 
A. * Justices of the peace’’ and “ol 
the quorum,”—** The Ordinary,”— 
“* Recorder of Charleston,”—* Jud- 
ges of the court of law,”—* Judge: 
of equity or chancellors.”’ 

29. The extent of their several ter: 
ritorial jurisdictions, &c. ? 
A. The following, is a brief view 0 
the organization of our courts. 

I. Justices of the I "ence." . 

They have jurisdiction sing) 
within the district, (2) in all matter’ 
of debt or other demand arising from! 
bringing certificates of admission to practise 
in the superior tribunals in their own state 














of long standing and ina high judicial de- 
partment is this; ‘attornics from other states ' 





are admitted of course, in this state.” Ed. 
(2) “ District” answers toa county in othe! 


















ery 
ate, 
1, if 


and 


ned 
act 


ne- 
er- 
) of 
her 
the 
and 


sed 
See 
Sec. 


Se- 


ie 
es- 


Ys 
wil 


, i 
0) 


id- 


st 
ey: 


01 


1 
ryy 
J) 
er's 


on 


tise 


’ 


acy 


contract, to the amount of $ 20. (1 
Brev. 476 and note. ) 

From the judgments of a Justice, 
an appeal lies to the court of Com- 
mon Pleas of the district, (1) in all 
cases above 6 dollars. 

ll. “ The City Court of Charleston.” 

This court (in criminal pleas) has 
concurrent jurisdiction with the 
Court of Sessions, (2) in cases of mis- 
demeanor and assault and battery, 
arising within the city of Charles- 
ion; and in civil causes arising with- 
in the city, to the amount of $500 
exclusive of costs: And inall cases 
of trover, detinue, and trespass, ari- 
sing within the city. (3) (2 Wott and 
M‘Cord 233. (4) 

Wm. Drayton, is judge of this court 
with a salary of $4000. 
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An appeal lies from its judgments, 
to the constitutional court of appeals, 
at Charleston. 

ILL. “The Ordinary.” 

An Ordinary, is appointed by the 
legislature for each district, without 
salary, but having fees : 

He holds a court as occasion re- 
quires; and has cognizance of the 
probate of wills : granting of letters 
testamentary and of administration ; 
the examination and settlement of 
the accounts of ex’rs and adm’rs; 
the distribution of assets &c; with all 
requisite powers for these purposes. 

An appeal, lies from the ordinary, 
to the common pleas (circuit court) 
of the district. (5) 

1V. “ The Circuit Courts of law.” 
The state is divided into six law 








states; there is no such division as that of 
“county” in S Car. The lower part of S. 
Carolina is subdivided into parishes. They 
answer for election districts, but have nocon- 
nection with the courts. AZS. 

(1) See post. No. IV. Circuit Courts, and the 
rote, by which it will appear, that the **com- 
mon pleas’’ and “‘ sessions” are only descrip- 
tive of former jurisdictions, the names re 
tained in proceedings, but the jurisdiction 
wholly exercised by the ‘circuit court of 
lav” in each district: The acts of the legis- 
lature after adopting the improved system of 
he circuit court, still from necessity or inad- 
vertence, often confound the old and the new 
tyle of the court. Ed. 

2) That is, the circuit court of law, em- 
racing the city of Charleston and much 
nore within the district of Charleston; and 
laving jurisdiction, let the cause of action a- 
‘ise where it may, subject to the legal rules 
of change of venue. MS. 

(5) Toany amount, I presume ; sed quer. 

Ed. 

\1) It has been decided, that a citizen and 
‘esident of another state maysue a citizen of 
South Carolina, resident in Charleston, in the 
City court of Charleston. 

Indeed it seems, that any person competent 
o Sue, May institute an action in the city 





court, against any inhabitant who resides 
within the city, to the extent of the jurisdic- 
tion conferred. 

It seems also, that where the defendant re- 
sided in Charleston and erdered goods to 
be sent to her, that the contract will be con- 
sidered as arising in Charleston. (1 Af‘Cord’s 
Rep. 324. ) 

By act it is provided, that no person shall 
be construed to be a resident of Charleston, 
unless he shall have resided in the said city 
3 months prior to the commencement of the 
suit or prosecution, or shall have resided 
within the city 4 months during the year, im- 
mediately preceding the commencement of 
said suit or prosecution. M/S. 

(5)A gentleman who communicated to me 
answers in part, observed on thishead; ‘the 
ordinary takes proof of last wills and testa- 
ments as to personal estate, with ar appeal to 
the circuit court of law, triable by jury, 

Wills of real estates unlitigated, are proved 
and recorded in the Ordinary’s office ; if con- 
tested, they must be proved in the court of 
law, (on trial) and established by verdict.” 

The ordinary, examines the accounts of 
ex’rs and adm’rs annually and certifies them; 
these, though not conclusive on creditors or 
heirs, are useful in cases of lost vouchers, and 

check on abuses, frauds and neglects, Ed. 
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circuits, each circuit comprising 
several districts, and a circuit court 
is holden by a single judge within 
and for each district of the circuit, 
twice a year ; (spring and autumn.) 

These are called, by the general 
name of the “circuit courts.” 

"he court however in the exercise 
of its powers, in each county in 
which it is heid, is designated as 
the **Court of Sessions ” and **Com- 
mon Pleas;” the latter taking cog- 
nizance of all civil suits, as does the 
court of *‘sessions,” in all criminal 
pleas: (1) 


Lhe circuit court has common law 


cognizance of all causes civil and 


criminal, arising within the district: 
with the general powers of the court 
of king’s bench and common pleas in 
England, and all the particular ju- 


(1) The circuit court, held by a single judge, 
now exercises all the functions formerly at- 
tached to the nisi prius and oyer and terminer 
commissions ; beside which, it has supersed- 
ed the former courts, of common Pleas and 
Sessions in each district (or county,) and ex- 
ecutes all the judicial powers which they pos- 
sessed. 

The names however, (Common Pleas, and 
Sessions,) are still mentioned in the laws, 
and retained in the proceedings of the circuit 

ourt, as denominating when they are on the 
civil, and when on the criminal side of that 
court, 

The “Rules” of court (and I presume 
all the pleadings and process,) still keep up 
these appellations. My correspondent ob-. 
serves, that it is most usually called the 
“Court of Common Pleas.” 

The early introduction of giving (even to 
the same bench of judges, ) various descriptive 
judicial appellatives, has been the fruitful 
source of legislative blunders, unnecessary ex- 
pense, perplexity, and confusion, 

Thus, the same men, compose a court of 
common pleas; the next day or hour an or- 
phan’s court; a court of probate or quarter 
sessions &c. 

The various perplexities which have sprung 


risdiction which was exercised jp 
courts of Nisi Prius in civil, and 
courts of Oyer Terminer and gener. 
al gaol delivery, in criminal pleas: 
beside what belongs to it as a cout 
of appeals &c. (2) 
In addition to these common lay 
civil and criminal powers, the cir. 
cuit courts are invested with an equi- 
table jurisdiction concurrent witli the 
courts of chancery, in certain cases, 
They are authorised in this re. 
spect, to take cognizance of petitions 
for the partition, of the estate of per- 
sons who die intestate ; of assignment 
of dower; and foreclosure of  mort- 
gages: And upon intestacy, to ap- 
point guardians of the persons and 
estates of infants ; and have also con- 
current powers with chancery, in 
causes of ideocy and lunacy. 





from retaining the names of distinct juris. 
dictions as exercised in England, though all 
executed here by the same court, will now 
scarcely admit of entire correction. Yet 
much might be done. The number and gra- 
dation of courts, could be brought nearer toa 
common standard, and the method of appeal, 
whether for error or on the merits, be sim- 
plified and rendered more uniform; anda 
single descriptive name to each separate court; 
be used, in all cases: The making and exe- 
cuting of laws, would in this alone, be dis- 
burdened, of many uselsss forms, and un- 
meaning distinctions ; The ‘ circuit court” 
or the court of * common pleas,” might be 
the style whether in civil or criminal causes; 


|or relating to wills and intestacy ; and in 


short comprehend, whatever is transacted, 
under the various names of the Common 
Pleas, the Quarter Sessions, the Orphan’s 
Court &c. Ed. 

(2) It is stated in the MS, “that this court 
has concurrent jurisdiction with justices of 
the peace in all cases between $13. and $20. 
and appellate jurisdiction in all cases above $o. 
I infer they have not original cognizance of 
cases where justices have jurisdiction, unless 





where the sum exceeds $13. Ed. 
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Beside these common law and spe- 
cial powers of judicature, it possesses 
what is called the ** summary pro- 
cess jurisdiction,” by which it is 
made lawful for the judge of this 
court, to determine on petition with- 
out jury (unless demanded by either 
partys) all causes for any sum not 
exceeding 201. sterling, except where 
the title of land may come in ques- 
tion. 

For riding the several circuits and 
holding these courts in each district, 
7 «circuit judges” are appointed by 
joint ballot of the legislature: They 
hold their offices during good beha- 
viour; their salaries cannot be in- 
creased or diminished during con- 
tinuance in office, and they can take 
no fees or other emoluments, or hold 
any other oilice of profit or trust un- 
der the state, U. States, or under 
any * other power.” (1) 

V. * Court of Appeals, in law.” 

By the constitution it is provided, 
that at the conclusion of the circuits, 
the judges shall meet and sit at Co- 
lunbia for the purpose of hearing 
and determining all motions which 
may be made for New Trials, and in 
Arrest of Judgment, and such points 
of Law as may be submitted: from 
Columbia, they shall proceed to 
Charleston, and there, hear &c. 

It is from this provision, they are 
denominated, the * constitutional 
court.”? 

These judges, (in their collective 
capacity ; are called the ** associate 
judges.”” 

By an alteration of the constitu- 
tion made in 1817, this court may sit 
at such times and places as the legis- 


(1) Commonly, a “ circuit” comprehends 
about 4 districts: The judges have not each 
2 Separate circuit; but ride the different cir. 
cuits in rotation. Judge Buy, on account of 
his age is exempted from circuit duty; be- 
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lature shall direct: As now regula- 
ted by law, the course is the same as 
it was under the constitution. 


It is this ** bench of law judges,” 
which constitutes the court of the 
last resort in all causes of law, in 
the manner above stated. 


The Court of Chancery, (or Equity.) 


I. The state is divided into 4 
** Equity Circuits,” each circuit com- 
prising a number of districts, (2) in 
each of which districts, a circuit 
court of chancery (or equity) is held 
twice a year: 

The court of equity, is composed 
of 5 Judges holding their commis- 
sions during good behaviour, with 
salaries fixed by law and immutable, 
while they remain in office. They 
have no fees of any kind. 

These judges, ride and hold the 
circuit courts of chancery in rota- 
tion; a single judge, holding the 
court twice a year in each district 
within the circuit, as before men- 
tioned ; so, one chancellor rests every 
circuit. 

The courts of equity within their 
circuits and districts execute their 
powers, nearly in the same manner, 
as itis exercised in the court of chan- 
cery in England; they have the like 


jurisdiction and act on the same prin- 


ciples. They also decree alimony, 
in cases of ill treatment and deser- 
tion on the part of the husband. 
The court has been moulded into 
its present form, by various statutes 
made since the revolution: Previous 
to that, chancery powers were vest- 
ed in the governor and council. 
From the decree of the chancellor 





fore this took place each judge rested in turn, 
as there was then a supernumerary one. A/S. 

(2) The number of districts at present, be- 
ing 20. ALS. 






































































within any district on the circuit, an 
appeal lies, to the, 

Il. * Court of Appeals in Equity.” 

This court is composed of the five 
circuit judges or chancellors: They 
meet and sit twice a year at Colum- 
bia, and once a year at Charleston, 
to hear and decree upon all appeals 
from the circuit courts of equity : 

The state is divided into two ap- 
peal divisions ; the upper and lower 
country, for the convenience of par- 
ties. 

A commissioner is appointed for 
each equity district, with the powers 
of the Register and Master, some- 
what enlarged by statute ; in order 
to prepare the business of the court, 
by the necessary interlocutory or- 
ders, and by reports on cases of ac- 
count &c, referred to him by the 
judge. 

The proceedings are by bill and 
subpeena, and the accustomed course 
of equity. 

The examination of witnesses, is 
viva voce in open court, as in courts 
of law; except in cases out of the 
jurisdiction of the court, or of old 
witnesses &c, when it may be taken 
by commissioners or on deposition. 


The court of appeals in equity, 
adjudicate, upon established princi- 
ples of equity law; the jurisdiction 
being thus given, “that the said 
court shall proceed, adjudge and de- 
termine in all causes brought into 
the said court, as near as may be, 
according to the known laws, cus- 
toms, statutes, and usages of the 
kingdom of Great Britain ; and also 
as near as may be, according to the 
known and established rules of his 
majesties high court of chancery in 
South Britain.” (1 Dess. Rep. 68.) 

Decrees in equity, are enforced as 
in England against the person, and 
also by execution, against the estate. 
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50. Which have original jurisdic. 

tion, &c. ? 
4. This has been shown in the pre- 
ceding answers: Justices of the 
Peace, have original Jurisdiction, 
with an appeal to the circuit court 
of law: 

The Ordinary, has original juris. 
diction, with an appeal to the circuit 
court. 

The city court of Charleston, has 
original jurisdiction, with an appeal 
to the constitutional court at Charles- 
ton. 

The circuit courts of law, have 
original jurisdiction within the dis. 
trict, in all causes at law whatsoever, 
with an appeal, to the constitutional 
court. 

The constitutional court, has no 
original jurisdiction ; nor the court 
of appeals in equity. 

$1. partly original, and part- 
ly appellant &c. ? 

4. See preceding answers. 
appellant jurisdiction on- 








32. 
ly, &c. ? 
4. See preceding answers. 

33. Which are courts of equity, 
and which of law, &c. 2 


| 4. See preceding answers. 


34. What methods are used to 
carry up judgments Ac. 2 
1. Cases are carried up for revision, 
as well from inferior courts, as from 
the circuit courts both of law and 
equity, by merely giving notice to the 
presiding judge and opposite party 
at the close of each court, of the na- 
ture of the motion intended to be 
made in the court of appeal ; together 
with the grounds on which it will be 
supported. 

The judge or justice of an infe- 
rior court, certifies the evidence o 
the facts of the case in his report. 
The judges of the circuit courts of law 
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or equity make their reports to the 
court of appeal of their respective 
jurisdictions, just before the argu- 
ment of the cause. 

When the cause is called for hear- 
ing, each judge is served with a 
brief containing a statement of the 
case, With a copy of the notice of the 
motion, served on the judge be- 
low. (1) 


(1) I subjoin a note made by a correspon- 
dent, under the head of ‘‘Courts’’ in South 
Carolina. He observes, ‘‘there has never 
been an instance of corruption, since the revo- 
Several of the judges have been im- 
peached for irregular conduct; but never for 
corruption; and no ¢onviction, has ever taken 
place.” He adds, ‘* the 12 Judges at present 
(1821) in S. C. are all married men; their 
wives are all living, and they are all first 
marriages. They have among them 96 
children, living. 


lution. 


Speaking on the subject of the law and 
equity courts in S, Carolina, the same gen- 
tleman observes, ‘‘ the decision in the circuit 
court of law or in the equity circuit is conclu- 
sive unless an appeal be made to the respec- 
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MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
A. Daniel Faust prints the acts and 
the journals of the Senate &c, and 
Wm. Cline the journals of the House 
of Representatives. 

36. Who is the principal Bookseller 
at the seat of Government ? 


A. Tillinghast and Arthur. 





tive bench of law and equity judges, as at 
present constituted. Thus there are two eu- 
preme uncommunicating tribunals in the state, 
one in law and one in equity, whose decisions 
are final and conclusive on the parties in liti- 
gation ; and whose decisions must unavoida- 
bly, sometimes touch on the same principles 
and doctrines. The legisiature, has not yet 
thought proper to apply a remedy, by esta- | 
blishing a supreme court of appeals (in law 
and equity,) because the points of difference 
between the two courts have not been nu- 
merous. But these differences are gradually 
increasing, and must impose the necessity of 
establishing a great court of appeals, as a 
l MS. 


ernier resort.” 





























No. 11. CONVEYANCE BY DEED, Kc. 


1. What is the kind of Deed most 

in use in your state &c. is it that of 
bargain and sale ? 
4. A deed of bargain and sale, is the 
usual method of conveying land ; 
theve isa form prescribed by an act 
of the legislature. (1) 

2. Does the legal possession pass 
without livery, &c. 2 
A. ‘The legal possession passes, by 
delivery of the deed only; it would 
be so by usage, but is sanctioned in 
several acts of the legislature. ‘The 
statute of uses however, is in force 
here. 

S. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. ‘Technical words, are necessary. 

4. Is the construction of common 


(1) The following is the form ; 
“The state of South Carolina. 

Know all men by these presents, Zdut * * * 
of in the state aforesaid, —in con- 
sideration of to paid by 
in the state aforesaid, —have granted, 
bargained, sold and released, and by these 
Presents do grant, bargain, sell and release 
unto the said * * * (a description of the 
land. ) 

Together with all and singular the Rights, 
Members, Hereditaments and Appurtenan- 
ces to the said Premises belonging, or in any 
wise incident or appertaining; Zo dave and 
to hold all and singular the premises before 
mentioned, unto the said——-———Heirs and 
Assigns forever. And———do hereby bind 
———Heirs, Executors and administrators, 
to warrant and forever defend all and sin- 
gular the said Premises unto the said 
Heirs and assigns, against and Heirs, 
lawfully claiming or to claim the 
same, or any part thereof, 

Wiiness——hand and seal this day of 
in the year of our Lord one thousand 
eight hundred and and in the 
year of the independence of the United 
States of America 
Signea, Sealed and delivered 


in the presence of 
2 witnesses. 






































[L.S.]” 
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‘assurances, governed by the rules of 


| common law ; or by the intent, &c, ? 
4. By the rules of the common lav, 
5. Are attesting witnesses &c, pe. 
quired to conveyances ? 
4. Judge — thinks the act pre- 
scribing this form of deed is not im. 
perative. It makes suc/ a deed ef. 
fectual when attested by two wit. 
nesses; he is not satisfied however 
thatit would not be good without any, 
These are the words of the act, 
**'That the following form or purport 
of a release, shall to all intents and 
purposes be valid and effectual to 
convey from one person to another 
or others the fee simple of any land 
or real estate, if the same shall be 
executed in the presence of, and be 
subscribed by two or more credible 
witnesses. (1 Brev. Dig. 176.) (1) 





(1) The 78S, does not contain the date of this 
act. The terms of it however appear to be mere- 
ly affirmative and declaratory, that a deed poll » 
executed, shali be sufficient to pass a fee simple. 
It is styied in the words quoted a © release.” Pro- 
bably some question had been made as to the v2 
lidity of a naked release to pass lands. The form 
however is not that of a release, but of bargain 
and sale on a pecuniary consideration. There 
does not seem the least ground to infer any intent 
of the legislature, to impair the validity ot other 
forms of conveyance at common law or under th 
statute of uses, for passing estates in fee or other: 
wise; nor to make the subscription of witnessts 
necessary, either one or more. 

The act of 1731. ( Pub. L.132. s.28. ) enacts, 
‘‘ that no grant, decd of teofment, deed of bargaii 
and sale, deeds of gift, or other conveyance of an} 
lands or tenements whatsoever heretofore mate, 
shall be impeached or set aside in any courts 0 
law or equity, tor want of attornment, or of livers 
and seisin, or enrolment thereof, or for that such 
conveyance hath been made by way of assignmet! 
(or) endorsement on such deeds or grants, with- 
out other ceremony ; nor for any other defect in 
the form or in the manner of the execution 
such deeds or grants, or of the endorsements 
assignments thereof, either by the first grant, 
in any of the mesne conveyances derived there- 
from, so that the right were or would have beet 
in the person conveying, if such defeets had no 
happened in the form of such grants, deeds 0 
conveyances, or in the manner of the exccutto? 








of the same as aforesaid.” 
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6. Must the deed be sealed ? 


4. It must. 
7, Isa scroll sufficient ? 


4. It is. 


: q 
g, Are the common law requisites 


for the perfection of Deeds &c. alter- 
edin any particulars, in your state ? 
JA. They are not. 

9, Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

A, No. 

10. As against bona fide subsequent 
“The act of 1785. ( Pub. L. 381. 8.45.) which 
reguiates the proving and recording of deeds, en- 





acts * that no conveyance of land, tenements or 
hereditaments within this state shall pass, alter, or 
change from one person or persons to another, 
any estate of inheritance in fee simple, or any 
estate for life or lives, nor shall any greater or 
higher estate be made or take effect in any per- 
son or persons, or any use thereof to be made by 
bargain or sale, lease and release, or other instru- 
ment, unless the same be made in writing, signed, 
sealed, and recorded in the clerk’s office of the 
county where the tand mentioned to be passed or 
granted shall be, in manner following: ‘That is to 
ay, if the person or persons who shall make and 
seal such instrument of writing, shall be res¢dent 
within the state at the time of making, signing, 
and sealing the same, then the recording thereof 
shall be within 6 months from the signing, sealiug, 
and delivery; and if the person or persons so 
making, signing, and sealing, shall be resident in 
any other of the United States at the time afore- 
said, then the recording shall be within 12 months ; 
and if without the limits of the United States, 
then the recording shall be within 2 years: And 
it any deed or other conveyances shall not be re- 
corded within the respective times before men- 
tioned, such deeds or other conveyances shall be 
‘gal and valid only as to the parties themselves 
and their heirs ; but shail be void and incapable 
of barring the right ef persons claiming as cre- 
ditors, or under subsequent purchases, recorded 


inthe manner herein before prescribed ; And no | 


‘uch deed or conveyance whatsoever of reel es- 
wate shall be admitted to record in any county 
ourt, unless the sume be acknowledzed in such 
Court by the grantor or graniors thereuf in per- 
“On; or otherwise, by proof of the signing, seal- 
ng, and delivery thereof to be made in open court, 
4" the oath of 2 credible witnesses at the least?” 
An act in 1788. ( Pub. L. 453, 8 1.) Perey 
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purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer 2 

4. As against creditors and subse- 
quent purchasers (but not as between 
parties and their heirs) recording is 
necessary, though dispensed with by 
notice. (2 Nott and M’Cord 110. ) 
And no deed can be recorded, unless 
acknowledged or proved. (1) 


In the district of Charleston, ab- 
solute deeds must be recorded in the 


* that it shall not be necessary for the grantor or 
grantors of any deed or conveyance to acknow- 
ledge the same in open court, or for the witnesses 
attesting the same to prove them in open court 
fur the purpose of their being recorded in the 
county courts, but the acknowledgment of the 
deed by the grantor before a judge of the su- 
preme courts, or oath of one witness before a 
magistrate out of court, swearing that the deed 
was duly and: legally executed as heretofore has 
been the practice.to make proof, shall be sufficient 
for that purpose.” 

These acts, for the purpose of conveying an 
estate in lands require a deed, but do not require 
subscribing witnesses to it. For the purpose of 
being recorded, an acknowledgment by the gran- 
tor or proof of its execution by a witness or wit- 
nesses, is necessary. This recording, is for notice 
to creditors and after purchasers: Conveyances 
as between the parties and their heirs, and 
against all other persons not being creditors, 
purchasers, mortgagees &c, need no recording to 
make them valid; nor require any other form 
of execution or proof for passing freehold es- 
tates, than such as is sufficient at common law, 
or under the statute of uses. 

The party recording or those claiming under 





him, can make no use of the record as an instru- 
ment of title in a court of law, unless the original 
be lost &c ; and this on common law principles. 

As to the necessity of subscribing witnesses, 
even for the purposes of registry, they are not 
essential: If the deed is acknowledged, it must I 





| presume be recorded ; andit Proved, there is no- 
thing, in the acts cited, which requires the exe- 
cution to be proven by subscribing wituesses: But 
there may be other and later acts; orit may have 
been deexied upon that of 1785 by construction, 
that the proof to entitle the deed to record, must 
be by a subscribing witness. Ed. 





(1) See note to Answ. No. 5. Ed. 
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office of the register of mesne con- 
veyance ; inother districts, the clerks 
of the courts (1) are the recording 
officers. 

They must be recorded within six 
months from the delivery, if the party 
executing the deed reside in the 
state; within 12 mouths, when the 
party executing resides in any other 
of the U. States; and in two years, 
when resident out of the U.S. (2) 

Mortgages of real estate, are to be 
recorded in thesame manner. (Pub. 
L. 381. s. 45.) (3) 

So must mortgages of leasehold 
estates. Pub. L. 3.—(1 Nott and 
MW’ Cord. 460.) 


(1) Clerks of the circuit court for the district 
within which the estate is. Ed. 

(2) See note to Answ. Vo. 5. 

(3) This act does not by name mention mort- 
gages; but they are included within the general 
words: and see Pub. L, 485, which expressly re- 
coguizes ifas embracing mortgage deeds. Fd. 

(4) L have referred to thislaw. It says nothing 
of a schedule. Probably there may be some later 
act. Ed. 

(5) This was passed in 1785. ( Pub. L. 382. s. 
47.) and enacts, ** to the end that persons who are 
inclined to /end money upon the security of lands 
or negroes, or to become purchasers thereof, 
may more easily discover whether the lands or 
slaves offered to be sold or mortgaged, be free 
from incumbrances, “ Be it further enacted, that 
a memorial of sales and conveyances, mortgages, 
marriage settlements, deeds of trust, whereby 
any lands or slaves, the property of any persons 
residing in this state are charged, incumbered, or 
passed from one person to another, shall be re- 
gistered in the secretary’s office in books to be 
kept for that purpose, which memorial shall con- 
tain the date of the deed or conveyance, the 
names, surnames, and additions of the parties 
thereto, the consideration mentioned therein, the 
lands conveyed, settled or mortgaged, and where 
the same lies, and the number, names and ages of 
the slaves, if any be sold, settled or mortgaged ; 
and the clerks of all and every of the county 
courts within this state, are hereby required twice 
in every year, in the months of Junwary and 
June, to transmit memorials of all such deeds, 
settlements, mortgages or other conveyances, as 
shall have been proved and recorded in their re- 
spective courts, the preceding half year, to the 
secretary’s office, to be there registered as afore- 
said.” 
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Marriage settlements of real op 
personal estate after being proved, 
must be recorded or lodged in the 
Secretary of State’s office with , 
schedule of property annexed, in ; 
months after execution if entered jp. 
to within the state, and 12 months 
after execution if entered into out of 
the state ; or otherwise in respect of 
creditors, to be deemed fraudulent, 
(Pub. L. 357. Anno 1785.] (4) 

[There is an act also requiring, 
that a memorial of conveyances, 
mortgages &c, shall be registered iy 
the Secretarie’s office.] (5) 





And by another act in 1789. (Pub. 1. 48%) 
reciting the great damages and mischiets whic) 
happen as well to persons in their life time, bu 
oftener to their heirs, ex’ors, and ad’mrs, and aly 
to purchasers and mortgagees, by judgments» 
gainst persons Xe, by reason of the difficulty ther 
is of finding out such judgments; for remedy 
whereof, it is enacted, ** that the elerks of thee. 
veral district courts of common pleas in this Stat 
(Charleston district excepted) shall, on the 1ith 
day of January next ensuing; and so on the Lith 
day of every January thereafter, and on the 1ith 
day of June, which will be in the year of ourLorl 
1790, and so on the 15th day of every June there 
after, make out, or cause to be made out, an @ 
phabetical docket by the defendants names, which 
said docket shall be officially subseribed by the 
clerks of such respective court and sealed with thi 
seals thereof, and put on it a particular accouil 
of all judgments entered in the said respective 
courts, for the terms immediately preceding th 
days mentioned above, for the returns of the sai 
Judgments as aforesaid; and the dockets mentisn 
ed as aforesaid, shal! contain the name and names 
of the defendant and defendants, his, her, a0! 
their place or places of abode, and title, trade or 
profession, (if any such be in the record of the 
said judgments) and the debt, damages and cos 
recovered thereby, and in what district the 
spective actions were laid, and the number, 10 
of the entry thereof, which said abstract of judy 
ments shall be transmitted by the several clerks 
of the said several districts, to the elerk of the 
court of common pleas in Charleston, to the end 
that the same may by the clerk of the court 4 
common pleas in Charleston, be entered on T 
cord, and fairly copied into books to be kept ! 
that purpose, which the said clerk is hereby di 
rected to do. st 

XII. If any of the clerks of the court aforesi 
shall omit or neglect to do his duty in the p™ 
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11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c ? 

12. Is this done by joining with 
him in the conveyance, &c. ? 

13. Is aprivate examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. ? 
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15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
4. A feme covert, joining her hus- 
band in a conveyance, and renounc- 
ing her right upon a private exami- 
nation before a judge of law or equi- 
ty, or ajustice of the quorum, (1) 





mises, he shall forfeit and pay the sum of 200/. 
the one moiety to the party or parties aggrieved, 
and the other moiety to him or them who shall 
sue for the same, in any of the district courts of 
this State. 

XL The clerks of the court of common pleas 
in Charleston, shall docket all judgments obtained 
in the court of common pleas in Charleston dis- 
trict, in the same form and manner as is above 
directed and preseribed for him to docket the eb- 
stractof judgments returned him from the clerks 
of the other courts. 

XIV. No judgment not docketted and entered 
in the books of the clerk at the seat of govern- 
ment, shall affect any property real or personal, 
as to purchasers or mortgagees, or have any prefer 
ence against heirs, executors, or administrators, in 
their administration, in their ancestors testators 
or intestates estates, except the property, real and 
personal, within the particular district, where 
such judgment next shall be entered up.” 

Provisions similar to these, adapted to the pe- 
culiar arrangement of offices and jurisdictions in 
each state, ought every where to exist. There 
should be some one general office at the seat of 
government, in which might be found at all times 
ia alphabetical cSstract, (however brief) of con- 
veyances, mortgages, judgments and other in- 
cimbrances on real estate, existing or recorded 
in the several counties or districts. 

The benefits which would result from this, are 
manifest. It would enable men who are desirous 
to sell their lands or to borrow monies, at once, 
by inspection or a single certificate, to satisfy the 
vitchaser or lender, and thus facilitate the sale 
it real property, or the loan of monies upon it, 
a8 a security. 

At present, unless a man will purchase or lend 
nthe mere word of the party, he must have 
earches made at every county or district office of 
‘he state, and after all perhaps, with little satis- 
4etion. ‘This inseeurity in many states forms an 
‘usuperable bar to confidence and credit, and 
:'¥es rise to much litigation, and frequent losses. 

A register such as this would also at all times, 
Present and future, aid in the judicial investiga- 
‘on of titles, and in disentangling perplexities 
whieh incessantly grow out of the endless muta- 
“Ons Of real property, resulting from mort 


gages, 





judgments and various conveyances, ouly to be 
found in county offices, widely distant and diffi- 
cult of access. The facilities, which such memwo- 
randa, would afford to the bar, to courts of jus- 





lice and parties on many and important subjects 
in litigation must be evident. 

In early periods, al/ judgments, conveyances, 
and mortgages, all wills, and in short every evi- 
dence, which could affect real estate, were either 
registered, entered or deposited in the secretary’s 
office, or in some public office at the seat of go- 
vernment in many of the provinces; and this 
continued long after the revelution. But the es- 
tablishment, of offices of registry &c. in the seve- 
ral counties, the discontinuance of transmitting 
judgment rolls and various other changes, intend- 
ed for the ease of parties, and in so far preper, 
have been followed by consequences en the other 
hand very prejudicial, and ought on the same 
grounds of public policy and individual ease and 
security, to be provided against. 

This is of no difficult attainment. It is not likely 
indeed to be carried into complete effeet; and 
is more practicable in some states than others. 
The execution will depend, upon the punctuality 
and fidelity of clerks and registers, in making out 
and forwarding abstracts, to the general office, 
But what it is their duty to do, they may be com- 
pelled to perform; and the very necessity im- 
posed upon them to render these statements in 
the general office, will conduce to the order and 
regularity of the local offices, themselves. 

Of course, no authenticity as testimony or evi- 
dence, would be attached to these abstracts; (un- 
less as secondary proofs in cases of accident or 
loss) but they would serve asa general index, 
and in that form subserve many and very impor. 
tant purposes, beside those which have been indi- 
cated. Ed. 

(1) “A justice of the “ quorum ” is only dif- 
ferent (my correspondent observes) from other 
justices of the peace in his power to take renun- 
ciations of dower and inheritances, and granting 
of orders for special bail.’ Linfer from this, that 
though any justice of the peace may take the 
proof ofa deed, yet the conveyance and renunci- 
ation bya wife of her dower or inheritance, can 
not be taken by a justice, unless of the quorum. 





Ed. 
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may convey a freehold in her own 
right : 

She may also relinquish her right 
of dower in the same way, or with- 
out joining, by executing a sepa- 
rate instrument for that purpose, 
and being duly examined thereupon. 

The form of the certificate on the 
deed in the first case, may be thus : 
“The State of South wines. 

Disiriet. 

L (here insert the name 
and office of the Judge, or Justice of 
the quorum) do hereby certify unto 
all whom it may coneern, thai C. B. 
the wife of the within named A. B. 
did this day appear before me, and 
upon being privately and separately 
examined by me did declare, that she 
does freely, voluntarily, and without 
any compilsion dread or fear of any 
person or persons whomsoever, re- 
nounce, release and forever relinquish 
unto the within named (grantee or 
releasee) his heirs and assigns, alt 
her interest and estate, and also all her 
right and claim of dower of in or to 
all and singular the premises within 
mentioned and released.” 





(1) Thus far the MS. It would seem, that 
where the wife parts with her “inheritance” or 
as L understand it ‘real estate whereof she is 
seized in her own right,” she must necessarily 
join in the conveyance of it with the husband, 
and it must be executed in common form by 
both: Then after 7 days, (which I suppose is 
to give time for deliberation, consulting her 
friends Nc.) she must appear before any judge 








of a court of law or equity or a justice of the quo- | 


rum, and before him isto be examined privately 


tion and renunciation on their joint deed or re- 
lease, which he is to certify under his seal. 

It does not appear (by the form,) that she ac- 
knowledees the execution of the release or deed 
executed by herself and husband, other than by 
reference to itin her instrument of renuncia- 
tion on the back. 


In case the wife merely relinquishes her right | 
of dower, this itseems may be done on a private | 








[And further the said, C. B. dij 
declare that the within deed or convey. 
ance was positively and bonafide ex. 
cuted at least seven days before hy 
present examination.” | 
Given under my hand &) 
seal, this day of: | Name o| 
Anno Domini 182—. > the 

Name of the } wife.” 
officer, [SEAL.] 7 

The above certificate (endorsed 
on the deed) must be under the han/ 
and seal of the judge or a justice of 
the quorum, and be signed by the wp. 
man. 

Such release is not considered |e. 
gal, (effectual) until recorded in th 
office of mesne conveyances, in the 
district where the land lies. 

Quere ‘at what time !” (1) 

16. To bar the feme of dower i 
the husband’s estate; is her joining 
in the deed, and making such ac. 
knowledgment, necessary in all ca- 
ses, &c.? (See answ. No. 15.) 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

4. ‘The common law determines ii 


ment of renunciation, without having joined in 
the deed, to be certified as aforesaid, by a judge, 
or justice of the quorum: But in the case of r- 
nouncing dower only, there need not be a delay 
of 7 days after execution of the deed, before rm 
nunciation ; and this part of the form is omitted. 

This method of renouncing before the officer, 
and signing the certificate he makes of it, mus 


i have been introduced since 1790. The method 


then prescribed, (as I understand the Jaw) was b} 


| the femes acknowledging her execution of the 
&c. and to make and sign the foregoing declara- | 


joint deed ztself, on private examination as freely 
done Xe. and without executing a renunciation. 

She might then also if not able to attend the 
county court, have been examined as to her free: 


| ly executing the deed by eommissioners. (Pub. 
, pa . 4 29 ) 
| L. 292, 382. See also, Pub. L. 132, 262, 382,) 


As toher relinquishing dower by a separate Ww 


| stuurment or deed, there is a special act author 


| 


. . . . . 7 ; 
examination and a renunciation in the above form | 
signed by her on the back of the deed made by | 


} 


zing it. (Pub. L. 382.) 

There is an ambiguity or rather generality " 
the WS, on this head: I have stated the methot 
of proceeding as I understand it, but with some 


herself and husband; or, by a separate instru- doubt of my being right. Ed. 
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respect of her right of dower. As to 
ihe method of assignment, and her 
option to have dower, or take distri- 
bution, onintestacy ; see No. 82. 

18. What Officers in your State are 
auihorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
4. Any magistrate, may take the 
proof of a deed, for the purpose of en- 
titling it to be recorded. (See neat 
answer.) 

i9. What is the form of a certifi- 

cate by such officer, when the gran- 
tor acknowledges the execution ? 
4. On the subject of acknowledg- 
ment or proof of a deed for the pur- 
pose of recording, the act is not very 
precise ; it is, that ** the acknowledg- 
ment must be made by the grantor 
before a judge of the supreme courts, 
or oath of one witness before a magis- 
trate out of court, swearing that the 
deed was duly and legally executed. 
(Pub. L.453. 1788.) In no case now 
is the deed acknowledged or proved 
in court. 

The uniform practice is, to prove 
the execution by a witness ; and this 
may be done before any magistrate, 
as a judge of any court of law or 
equity ora justice of the peace: I 


(1) Prior to 1788, the acknowledgment or 
proof to entitle the deed to record, in all cases 
(except where done on commission) must have 
been in open court. (See the Note to Answer 
No. 5. and the laws there copied.) But the act 
of 1788, declares that it shall not thereafter be 
necessary for grantors to acknowledge, or attes- 
ting witnesses to prove the deed in court for the 
purpose of being recorded in the county court, 
but the acknowledgment of the deed by the gran- 
tor before a judge of the supreme courts, or oath 
of one witness before a mugistrate eut of court 
swearing that the deed was duly and legally exe- 
cuted as heretofore has been the practice to make 
proof, shall be sufficient for that purpose. 

It is apparent, that deeds may yet be acknow- 
ledged in open court, or proved there by 2 wit- 
nesses, under the act of 4731. 

By the act of 1788 above cited, they may be 
acknowledged before a “ judge of the supreme 
courts,” or be proved before any magistrate hy 
one witness, out of court. 
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have never known a deed recorded 
upon acknowledgment of the grantor 
before a ** judge of the supreme 
court” or any other magistrate. (1) 

|The following might be a proper 
form of acknowledgment by the gran- 
tor, if there be any ofiicer who can 
take an acknowledgment out of court 
in S. Carolina. 
** State of South waa 

District. 

Personally appeared before me J. P. 
(here insert the name of the efticer 
describing his office) on this 
day of Anno Domini 182— 4.B. 
the grantor in the within instrument 
of conveyance named, and acknowled- 
ged that he did sign seal and deliver 
ithe same for the uses and purposes 
| therein mentioned. In witness where- 
of Ihave hereto set my hand. 

Name of officer.”*] (2) 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 














‘nesses ? 
| A. “State of South mo ae 


District. 

Personally appeared before me (here 
insert the name of any magistrate 
and description of his office,) FE. F. 





As by the alteration of courts, it happened af- 
ter 1778, that there were no judges of the su- 
preme courts, the practice as I presume became 
settled to prove the deed by one witness under 
the other branch of the act, which could be done 
by any magistrate. 

Thus it appears, there is no officer in the state 
who can take the acknowledement of a grantor, 
though every magistrate may prove the deed. 

Sol understand the law to be now in S.C. I 
do not see however even on the act of 1788, un- 
der the words * judge of the sepreme courts,” 
why any judge of the circuit, or constitutional 
courts, might not take acknowledgments ; they 
are judges of the “supreme courts.” Iam led 
to suppose, there are no other acts on this 
subject, than those [ have mentioned, and if not, 
the incongruities existing, require attention. Ed. 

(2) This form is inserted by myself, merely 
as a precedent, to serve in case there zs or should 
hereafter be any officer authorized to take the 
grantors acknowledgment. Fad. 
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a subscribing witness to the above (or 


within) conveyance, and (1) made 
oath, that he saw 4. B. sign seal and 
deliver the same for the uses and pur- 
poses therein mentioned, and that he 
subscribed his name as a witness there- 
to; (together with C. D. the other 
subscribing witness, if there be any 
other witness, as the case is.) 


Sworn before me the Deponent’s 
day and year aforesaid § name.” 


Officer’s name. 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 
A. It is usually done, but our act 
does not say that they shall subscribe. 
It merely says the grantor may ac- 
knowledge or the witness swear. It 
may however be done for greater 
caution, but is not necessary. 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
A. No; but is usually put under his 
seal, and must always be under the 
hand of the officer. (2) 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
4. © You declare (or affirm) accor- 
ding to the form of your religious 
persuasion, that you will tell the 
truth &c.”’ 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
4. Our act of 1786, (Pub. L. 401. 
s. 10.) enacts, “ that where any 
deed or conveyance of land, bill of 
sale, mortgage, or transfer of pro- 
perty within any county in this state, 


(1) Ifhe affirms * being conscientiously scru- 
pulous of taking an outh, and affirmed accor- 
ding to the form of his religious persuasion did 
declare, that &c.” may be inserted here. Ed. 

(2) Bat the certificate on a private examination 
of the feme &e. is to be under hand and seal of 


shall be executed out of the state, then 
and in such cases, the justices of the 
county where such lands or other 
property lie, are hereby authorized 
to issue their dedimus to any 2 oy 
more justices of the county where 
the grantor, grantors, seller, oy 
mortgagor of such property may re- 
side, to take his, her, or their ae. 
knowledgmeut of such deed or con- 
veyance upon the oath of any 2 evi- 
dences who are present at executing 
such deed :”? But our county courts 
are abolished, and it is questionable 
who are “justices of the county ;” 
and it seems, that any judge of the 
court of common pleas (1) may issue 
a dedimus protestatem to any ma- 
gistrate in another state, authori- 
zing him to take the acknowledg- 
ment. (2) 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
4. The proof being taken and re- 
turned under a dedimus as aforesaid, 
no other authentication is requisite, 
that the officers taking it are author- 
ized. ( But see the preceding answer 
and note.) 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. 2 

/]. We have no law on the subject. 


(1) Now, the circuit judge of law. Ed. 

(2) It would seem there is no existing /aw for 
taking either the acknowledgment of the grantor 
or proof by witnesses, in another state: the au- 
thority given by the act of 1786 to the justices of 
the county (court) to issue a dedimus into a fo- 


reign place, is extinet; for there is no such court, 
nor justices. 
On what grounds the suggestion rests, that 4 


circuit judge, may issue a dedimus to any ma- 
gistrate in any other state, does not appear. There 
seems a singular inaccuracy also in this act of 
1786, in saying that the dedimus may issue 10 
take the acknowledgment upon the oath of any 





the officer. ( See Answ. JVo. 19.) 





2 witnesses present &c, Ed. 
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o7. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. See Answers, Nos. 24. 25. 26. (1) 

28. Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
4. They are not evidence, except 
the original be lost; in that case, 
they must be exemplified by the keep- 
ey of the records under the seal of 
his office. 

29. In what order, do mortgages 

take preference of each other ? 
A. Where the same lands are mort- 
gaged at divers times, the debts 
meant to be secured by such mortga- 
ges are paid in the order the same 
are recorded agreeably to law, and 
in no other order. (2) 

30. Is any time allowed after exe- 
‘ution, Within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering 2 
4, See Answ. No. 10. and the pre- 
ceding. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 


(1) The amount of this answer is, that a ded/- 
mus may be sent by a judge of the common pleas 
(cirenit judge,) to be executed by any magistrate, 
ina foreign state or government. (But see An- 
swer No. 24, 25, 26. and note.) Ed. 

(2) See note to Answ. No. 5, and Answ. No. 
10. Those reeorded within the times allowed, 
doubtless from the execution ; those afterwards, 
from the time of recording. Ed. 

(5) See note to answ. No. 5. and if appears on 
the whole, that all deeds and conveyances of real 
estate absolute, or in mortgage or trast, as be- 
tween the parties and their heirs and represen- 
tatives, are valid, and are to be proved on trial 
and operate as at common law though not re- 
eorded : but to give them effect as against eredi- 
tors, bona fide subsequent purchasers and mé@rt- 
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4. There is no difference. 


32. In regard to the execution of | 


deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

4. Nothing else occurs; but to re- 
peat, that no deed can be admitted to 
record, unless acknowledged by the 
grantor, or proved by the witness 
as stated before. (3) 


No. 111. JUDGMENT, (EXECUTION) 
&C. 


33. Do judgments bind real pré- 
perty, and may it be sold on execu- 
tion in your state ? 

A. Yes. 

34. From what time is a judgment 
(or decree in equity.) a licen on real 
estate, against alienation of the debt- 
or, &c. 2 
4. From the signing. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

A. By the priority of signing judg- 
ment. 

36. Does a judgment bind, after 
acquired land ? 

A. This question we believe is un- 
decided. (4) 


37. In respect of chattels, has the 








gagees, they must be recorded within the peri- 
ods mentioned in Answ. No. 10, or will be inva- 
lid as to them after those times cxpire, their deeds 
&e. being first recorded, and not having notice. 

What is necessary to entitle them to be recor- 
ded, is acknowledgment or proof, in the manner 
indicated in .dnswers, No. 18.19. Xe. Bat the 
law on this head wants much revision and amend- 
ment. In what manner creditors not having 
judgments, over-reach conveyances and mortga- 
ges not recorded in the time allowed, is not exsi- 
ly comprehended. Fad. 

(4) By the common law it is believed, judg- 
ments bound after acquired land. Lud see 6 
Binn, 135, 2 Yeates, 23. and “Tennessee,” ante. 


765. Answ. 36 and note. Ed. 
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first judgment, or first execution de- 
livered, the preference ? 

A. The first execution delivered to 
the sheriff.(1) 

38. in respect of chattels, may the 
debtor alienate, before execution de- 
livered 2? , 

4. He may. 

$9. Is a prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. We have no inferior courts whose 
jurisdiction extends to the selling of 
lands, except the city court of 
Charleston, which is limited to the 
city. See neat Answer. 

40. Is there any Court in which 

a Judginent will bind the lands, in 
every county ? 
4. A judgment of any of our courts 
binds lands throughout the state, pro- 
vided a memorandum of it be record- 
edin Charleston ; otherwise, it does 
not bind the land out of the district 
where it was obtained. 

We have no counties, but districts 
answer to your counties. 

41. Can execution be taken out at 

once, in every county, &c. ? 
A. An execution may be sent from 
any one district to any other in the 
state. ‘The effect of such conflicting 
liens is not decided. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 


(1) By the act of 1785, (Pub. L. 379. s. 27. 
neither lands or goods were bound until de/ivery 
of the fi. fa. and the first delivered, took prefer- 
ence, This of course must have been repealed . 
It is preper for me to mention, that the answers 
very rarely cite the particular laws on which they 
are grounded. I have endeavoured to do this, 
by reference to Judge Grimfe’s edition of 1790, 
called ** Publick Laws.” But it is obvious, that, 
in a lapse of 50 years many alterations have been 
made, and not unfrequently perhaps in those 
parts I have quoted: it must be understood 
throughout, that these notes of my own, are from 
the nature of the case, not to be relied on, Ed, 
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&c. and on what conditions as to pay. 
ment ? 
4. Execution may be issued imme. 
diately after judgement. and the land 
be sold (after advertising,) without 
any previous appraisement cr any 
condition, other than payment of the 
sash on execution of the deed, 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such office; 
in court, or confirmation by the 
court, valid: Iffraud or irregularity 
is there any summary redress 2 
4. The deed of the officer alone, is 
effectual. With regard to irregu- 
larity and fraud, we are governed 
by the common law. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 
4. No appraisement is required, 
nor delay allowed beyond the time 
required for advertising, by law. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state? 
4. No. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. 2 
4. We have no such laws In ow 
state. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. See preceding answer. 

48. May the debtor redeem land 
sold on execution, &c. 2 
4. Land sold on execution cannot be 
redeemed. 

49. May judgments on warrant 
of attorney, be entered in vaca- 
tion ? 

4. They may. 
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50. Can judgments be entered on 
warrant of atty. before the debt is 
payable 2 


4. A warrant of attorney to confess 
judgment before the debt is due, is 


void. 

51. In such case, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

4. See the preceding answer. (1) 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.2 


'=J4. The commen law must decide 
this. (See 2 Bac. ab. Wils. edit. 505, 
739,740. 5. Binn. 273.) 


53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 


(1) By an act in 1785. (Pub. L. 381. 8. 42.) 
all powers of attorney toconfess judgment, and 
releases of error, before action brought, were 
made void, and persons acting under them sub- 
jected toa penalty: This of course, must have 
been changed. Ed. 

(2) The Stat. 21. J. 1. c. 24, is in force in S.C. 
(as I believe it isin most other states) allowing, 
afier the death of a party charged in execution, 
‘new execution against goods and lands; saving 
sich lands as the party may have alienated after 
judgment dona fide, for the payment of any of 
his creditors &e. ( Pub L. 75.) 

(5) In a letter received froma gentleman 
who has contributed to the matter respecting 
South Carolina, he takes occasion to advert to 
one regulation in this state respecting sales on 
execution, which on account of the importance 
he attaches to it, 1 shall extract from his com- 
munication: Speaking of the advantages to be 
lerived from a more intimate acquaintance, with 
the municipal laws and institutions which exist in 
the several states, he remarks, “We are certainly 
foo much insulated in our state legislation, and 
have too little communication with each other, as 
‘o the various provisions in our state laws, and the 
alterations they have made in the english com- 
Mon and statute laws, which form the basis of 
our Jurisprudence. 

By continuing in ignorance of the enactments of 
each other, the states wili gradually depart more 
and more widely from the common staudard, from 
which we set out. By cultivating an acquaintance 
with each other’s statutes, we should in all probabil- 
ity discern many provisions worthy of adoption 
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4. Yes: to both parts of the question, 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.?2 
4. No ca. sd. or execution against 
the body of the defendant, can be is- 
sued out of any court of this state for 
any debt or damages under $12, 24 
cents; we have no other law on the 
subject. 

55. Is the Ca. Sa. regulated by 
the common law, dc. ? 
4. A person may be released from 
a ca. sa, by the consent of both par- 
ties, without discharging the debt ; 
in other respects it is regulated by 
the common law. (2) 

56. Are any kinds of personal es- 
tate exempt from execution ? 
A. None. (See 2.Nott and M*Cord 
341, with regard to**money.”’) (3) 


which would tend to assimilate our institutions and 
draw us more closely together; a result most de- 
voutly to be desired by those who value the union 
of the states, as the corner stone of qur prosperity 
and independence. As an example of this per- 
mit me to mention, that we have a statutory 
regulation in this state, which is of great impor- 
tance both to debtors and creditors, and is equally 
beneficial to both ; but which I believe is known 
to, or practised in only one or two other states. 
It is, that all sa/es of property, by sheriffs, tax 
collectors and others who are publick officers, 
shali take place at particular places, on the first 
Monday and Tuesdayin each month. This plat 
tried by us, for nearly 30 years, has almost ex- 
tinguished fraudulent sales on the one hand, and 
oppressive sales on the other. Doubtless many 
other examples might be furnished by the statute 
books of the different states. ‘I shall therefore 
be rejoiced at the success of your plan, as admi- 
rably calculated to accomplish this useful object.” 

The letter from which 1 make this extract is 
from 9 lawyer and jurist of the first eminence, 
and who has long filled one of the highest stations 
in the judiciary of South Carolina. 

I mention this fact, in order that his sentiments 
on the utility of stated times and places of pub- 
lick sales may have their proper weight. 

It has been long my opmion that as a Particular 
regulation, there is none which would be attended 
with more beneficial effects, than the adoption of 
one founded on this principle. 

The extent of counties, their population and 
chief towns &e, would require various modificae 
tions in the application, but the theory, can 
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No. 1V. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

4. We have such a standing law, 
for discharging insolvent debtors on 
surrendering all their estate: ‘The 
leading act was passed in 1759. 
(Pub. L. 247.) 

The excepted cases now existing, are 
specified in an act relative to “ pri- 
son bounds ” passed in 1788. ( Pub. 
L. 457. 8.7.) *nor shall any prison- 
er be discharged without fully sat- 
isfying the action or execution on 
which he or she is confined, if, since 
his or her confinement, and before 
he or she gave security as aforesaid, 
(viz. for prison bounds) he or she has 
been seen without the prison walls, 
or if since his or her giving security, 
heor she has been seen without the 
prison rules without being legally 
authorised so to do, or shall have 
spent more than 2s 6d. a day, or if 
he or she is confined on account of 
wilful maihem, or wilful and mali- 
cious tresspass, or for voluntary or 
permissive waste or damages done to 
the freehold, or who shall have with- 
in 83 months before his or her con- 
finement or at any time since, paid or 
assigned his estate or any part there- 





scarcely be questioned, and is easily put in prac- 
tice. 

It is hardly necessary to observe, that it is not 
my special object in presenting ¢hese questions 
and answers, to enter upon the subject to which 
my correspondent alludes. 

The points of inquiry to which these questions 
apply, are insulated and but incidentally touch 
upon that information which it is my purpose to 
unfold, relative to state laws and institutions in 
general, nuder that distinct title as alluded to in 
the prospectus. 

‘he various matters comprised in these an- 
swers, could not well be introduced into any 
comparative and elementary digest of state law ; 
they relate obiefly to particular and selected sub- 





of to one creditor in preference t 
another, or fraudulently sold, Con. 
veyed or assigned his estate to de. 
fraud his creditors : 

| We have also another provision 
for insolvent debtors, contained jy 
the “Prison Bounds Act,” on Which 
the prisoner is discharged on a par- 
tial surrender of so much as yi] 
satisfy the particular debt, for which 
he is in custody.] (1) 

58. What time is required to effect 

a discharge: Is the claim for a dis. 
charge, determined by the court o, 
a jury ? 
1. As to the time necessary to obtain 
a discharge under the act of 1759, it 
must at the shortest, exceed thre 
months. 

The proceeding is thus: 

Any person who is arrested (or, 
by another act, who is on the pri- 
son bounds) for “ any debt, duty, 
demand, cause or thing whatsover” 
and is minded to surrender all his ¢- 
fects towards satisfying the same, 
may “exhibit a petition to any of the 
courts of law from whence such pro- 
cess issued, certifying the causes of 
his her or their imprisonment, to- 
gether with an account of his, her or 
their real and personal estate, with 
the dates of the securities wherein 
any part of it consists, and the deeds. 
notes or vouchers relating thereto, 





jects., important to be known, and furnishing 
much curious as well as various and useful in- 
formation ; and I could devise no better way 0 
obtaining and communicating it, than that whic 
is adopted : 

An outline and connected view, of the several 
constitutions and civil and penal codes of eacli 
state, exhibiting their improvements and detects, 
and furnishing data for an approximation to each 
other in essential and useful provisions, will agree: 
ably to the terms of my prospectus, form thé 
subject of a separate volume of the L. Reg. Ed: 

(1) This I have inserted, on the suppostion 
that the act of 1788 hereafter mentioned, is if 





this respectin force. Ed. 
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and the names of the witnesses to 
the same, as far as his, her or their 
knowledge extends therein: And 
upon such petition, the court may, 
and is hereby required, by ordePor 
rule, to cause the petitioner to be 
brought before them, and as well the 
creditors at whose suit such person 
or persons shall stand charged, as 
all other the creditors to whom he, 
she or they shall be indebted, be 
summoned by publick notice to be 
given (1) 3 months at least in 1 or 
other of the gazettes, or for want of 
a gazette, then in such manner as 
the said court, or the justices there- 
of shall direct, personally or by their 
attorney, to appear at the said court, 
or before the said justices of the said 
court respectively, at a day certain, 
by them for that purpose to be ap- 
pointed, at or after the expiration of 
the said 3 months: And upon the 
day of such appearance, if any of 
ihe creditors so summoned shall ne- 
glect or refuse to appear, upon afli- 
davit made of the service of such 
rule or order in manner aforesaid, 
the court shall in a summary way, 
examine into the matter of the said 
petition, and hear what shall be al- 
ledged for or against the discharge 
of the said petitioner ; and upon such 
examination, the court, or the jus- 
tices thereof, may, and are hereby 
required, to administer or tender to 
the petitioner an oath. 

The oath is in the common form; 
on the taking of which (and the 
court being satisfied,) the petitioner 
isto assign on the back of his pe- 
tition, all his estate real and person- 
al to the suing creditors, or to such 
assignees as the court may direct, 
in trust to be sold for the suitor or 
suitors, and such other the creditors 
ofthe said petitioner as shall be wil- 


(!) See 6 §. of A. A. February 28th, 1788. 
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ling to receive a dividend of his real 
estate, goods and effects, and shall 
within 12 months after the time of 
exhibiting the petition make their 
demands : 

"The act fully provides for the 
sale, collection and distribution of 
the effects. 

Upon executing the assignment 
** and when he shall have delivered 
up into the hands of the said assign- 
ee or assignees, all and singular his 
title, deeds, vouchers and effects 
contained in his said account, so far 
as in his power so to do, shall be 
forthwith discharged, by order of 
court aforesaid, from such suit or 
suits, and shall also thenceforth be 
acquitted and discharged of, from 
and against all such other of his or her 
creditors as shall have received their 
dividend as aforesaid, for all deb/s, 
contracts and demands whatsoever. 
Provided, That such debtor or debtors 
shall also, within 6 months after such 
his or their discharge, deliver up to 
the said assignee and assignees, all 
such goods and effects contained in the 
said schedule, as shall be afterwards 
in their power to deliver. And in 
case any such debtor or debtors shall 
neglect or refuse so to do within the 
time aforesaid, it shall and may be 
lawful for the said justices, upon the 
application upon oath, of the said 
assignee or assignees, again to re- 
mand the said debtor or debtors to 
prison, there to remain, unless good 
cause shall be shown by him or them 
to the contrary, until he or they 
do fully comply with the terms of 
this law. And provided, That no- 
thing herein contained shall extend 
to discharge such debtor or debtors, 
from or against the debts, claims or 
demands of such of the petitioner’s 
creditors, as shall not have received 
their dividend of the said petitioner’s 
estate, goods and effects. 













































ee 


tt ae 


eR 


Weegee bea ne Se 


G2; ee 


Bi Be ware 
Cae see 
<< 4 ¥ 


_s aa re a tes 
Gere el eT TE 


TOT \ x Oe 


aA 


= leg -s - y - 
ae PE Ce oN WE ge a 




















































- 


844 [1821,2.] S. CAROLINA. 


And provided also, That no such 
creditor or creditors who shail ci- 
ther accept or refuse a dividend of 
the said petitioner’s estate, shall be 
at siberty to sue, implead or arrest 
such petitioner for any debt or debts, 
or deiaids whatsoever, contracted, 
due or owing to, or with any such 
creditor or creditors, at or betore 
the time of preferring the petition of 
such debtor or debtors, whereby to 
charge the person or persons of such 
debtor or debtors in the custody of 
the provost marshal or gaoler, in 
less than 12 months after his, her or 
their discharge by virtue of this 
act.” 

By s. 15 of this act ** if it shal! 
at any time alter the discharge of 
such petitioner appear, that such 
debtor did conceal any part of his 
estate, and not make a fall surren- 
der and delivery thereof, such debt- 
or shall not be entitled to the bene- 
fit of this act; and every such debt- 
or shall be deemed and adjudged 
guilty of perjury, and be punished 
as the law in that case directs.’, 

By s.7, of the * Prison Bounds 
act” passed in 1788, ( Pub. L. 457.) 
‘wherever a prisoner shall be accu- 
sed by the plaintiff or his agent of 
fraud, or his having given an undue 





preference to one creditor to the pre- 
judice of the plaintiff, or having 
made a false return, or of having 
gone without the prison walls or 
prison rules, as the case may be, it 
shall be lawful for the judge or jus- 
lice before whom the prisoner is 
brought, to direct a jury to be im- 
pannelled and sworn to determine 
the fact.” 

And by the 10. s. of the same act 
‘‘any person who shall deliver in a 
false schedule of his effects shall 
suffer the penalties of wilful perjury; 
shall be liable to be arrested again 








for the action or execution on which 
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he was discharged, and forever fy 
disabled to take any benefit from this 
act, and from the act for the mor 
effectual reliet of insolvent debtors, 
passed the 7th day of April 1759.» 

By the act of 1759, upon the dis. 
charge ofadebtor, the court is “ey. 
powered first to give and deliver up 
to the said petitioner so much of the 
necessary bedding and wearing ap. 
parel of him and his family, his 
working tools and arms for muster, 
as they shall judge most suitable t 
his former station and condition jy 
jie :”” 

By s. 19, the debtor is bound to 
assist the assignees &c ; in Consider. 
ation of which they are “empowered 
and authorised in all cases where 
they shall be of opinion such insol- 
vent debtor hath acted justly and 
honestly, to make him or her suchal- 
lowance for the subsistence of such 
insolvent debtor and his or her family 
(ifany they have,) as the said trustee 
or trustees shall think meet: Provi- 
ded, that such allowance do not cx- 
ceed 5 percent, of the whole mouey 
received upon such insolvent debt- 
or’s account.” 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c.? 
4. The debtor must be in custody 
on mesne or final process, and s0 
continue until discharged, but all 
persons in custody on civil process, 
whether mesne or final, are entitled 
to the * prison bounds,” on com- 
plying with the provisions of the act 
in that respect, (Pub, L. 456.) of 
which a petitioning debtor may have 
the benefit. (1) 

60. Is there any thing peculiar in 
your insolvent law ? 

4. A discharge under this act of 1759 


(1) The prison bounds by this act of 1788, re 
350 yards, in a direct line from each side of the 
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exempts the person of the debtor from 
future arrest, as against all creditors 
at whose suit he was charged (or who 


had commenced suits) at the time of 


ihe petition, and all others of his 
creditors who may receive a divi- 
dend. 

The act also bars and extinguishes 
the debt and demand itself of such 
suifurs, and of all such creditors who 
receive a dividend ; or at least all 
remedy theretor. 

And by the 2 sec. all creditors 
(whether accepting or refusing a di- 
vidend,) are barred from bringing 
any action whereby to charge the 
person of the debtor in custody, for 
auy demands whatever arising before 
the petition,for the space of 12 months 
alter his discharge. 

Whether this act, will be held com- 
petent to bar the debt, or a remedy 
fur it, under the operation of the con- 
stitution of the U. S. upon insolvent 
acts of this description, is undecided; 
the question is now pending here; 
but will probably be settled in con- 
formity with the opinion of the S. 
Court of the U. S. See 4 Wheat. 
122. Sturges v. Crowinshield. Ib. 
209, MM Millan v. M* Niel. 1 Gall. 
380. Reimsdyke wv. Kane. 

See 1 Nott & M*Cord 480. Alex- 
ander y. Gibson. Where this ques- 
tion is debated in the Constitutional 
Court and decided, that the act of 
1759 in this respect, is not in its 
operation unconstitutional ; in par- 
prison walls: In regard however to persons in 
erecution on civil process, (s. 3. p. 456.) they 
must give the prison bounds bond within 40 days 
after being taken in execution, and also * within 
days render to the clerk of the court in the 
aesiret or county where he or she shall be con- 


Jued a schedule on oath or affirmation (agreea- 
“e to the form of his or her religious persuasion ) 





of his or her whole estate, or of so much thereof 


> an] ] . 
as will pay and satisfy the sum due on the exe- 


tution, by force of which he or she shall be con- 
f ” 
ied, 
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ticular, see the opinion of Mr. Jus- 
tice Cheves, 

In this case of Alexander v. Gibson, 
it was determined, that an insolvent 
debtor may assign his effects, to a 
particular creditor or class of credi- 
tors in exclusion of others, (if not 
done within 3 months before or du- 
ring his confinement,) and that it is 
not fraudulent to give such preter- 
ence, even though in contemplation 
of insolvency. 

But in this case, on an issue of 
fraud and verdict for the debtor, it 
was set aside by the Const. Court, 
on the ground, that only 10 days 
instead of 5 months notice in the ga- 
zette, was given to creditors. 

PRISON BOUNDS ACT. 
Discharge under. 

By the act of 1788, called the 
** Prison Bounds act,” (Pub. L. 456) 
persons in confinement on mesne pro- 
cess, or on execution, may as to their 
persons be discharged, in respect of 
the particular demands, for which 
they are in custody. 

As to this, by the 4 sec. it is enac- 
ted, that * any prisoner confined on 
mesne process, shall have liberty to 
render at any time during his or her 
confinement on such process, a sche- 
dule on cath or affirmation (agreea- 
ble to the form of his or her religious 
persuasion) of his or her whole es- 
tate, or of so much thereof as will 
pay and satisfy the sum really due 
on the action on which he or she may 
be confined ; and the clerk of the 
court in the district or county where 





it wouid seem aiso, by the 0.3. of Uhis aet, that 
a person who has been in actual confinement for 
40 days on execution, may not petition under the 
act of 1759. after such 40 days actual confine- 
ment. 

This however may not be rightly understood 


by me; which isthe more probable as it appears , 


to be a restriction without any particular reason, 
and does not apply to persons confined on mesne 
process. Ed. 
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he or she shall be confined within 10 
days after the receipt of the schedule 
from the prisoners confined as afore- 
said on execution or mesne process, as 
the case may be, shail give publick 
notice that the prisoner will be lib- 
erated, and the property assigned, 
unless satisfactory cause is shown to 
to the contrary before one or more 
of the judges of the court where the 
process originates, or one or more 
of the commissioners appointed for 
taking special bail in the circuit dis- 
tricts; and if no satisfactory cause 
shall be then shown to the contrary, 
the judge or justice, or commissioner 
of special bail, before whom the pris- 
oner shall be brought, shall order 
an assignment of the prisoner’s es- 
tate and effects mentioned in the sche- 
dule to be made to the plaintiff, sub- 
ject nevertheless to all prior incum- 
brances, whereupon the creditor may 
take possession, and if necessary, 
sue in his or her own name for the 
recovery thereof, and the prisoner 
shall be discharged from confine- 
ment ; but if the plaintiff shall show 
cause for disbelieving the prisoner’s 
oath or aflirmation, or shall desire 
further time for information, the 
judge, justice, or Commissioner of 
special bail shall, as the case may be, 


(1) Quere, whether a jury trial may be claim- 
ed on the 7 sec. of this act, in this case of a per- 
sonal discharge ; or whether this is only allowed 
under the act of 1759. Ed. 

It thus appears, that in S. C. persons in 
custody or on the prison bounds, for any demand 
whatsoever (with a few exceptions,) may peti- 
tion, Ist, under the act of 1759, and on 3 months 
publick notice to creditors, may be discharged 
upon a surrender and assignment of all their es- 
tate; and a discharge on this act, extinguishes 
all demands of creditors on whose suit he was 
charged, or who had commenced suits at the time 
of the petition, or who should reccive a dividend: 
as to all other creditors the debtor is liable as be- 
fore, except, that even they by the act, are bar- 
red from bringing an action, until 12 months after 
his discharge. 
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have power to remand the prisoner, 
and appoint another day for his o; 
her appearance; and if on the 2nd 
day the plaintiff shall not appear, o 
shall be unable to prove that the 
prisoner’s oath or ailirmation ought 
to be disbelieved, the judge, justice, 
or commissioner of special bail, after 
assignment made as aforesaid jp 
manner above directed, shall dis. 
charge the prisoner.” 

But by s. 5. ** The property men. 
tioned in such schedule must be yijs. 
ible property, if the prisoner is pos. 
sessed of any such, but if he or she 
is not, choses in action must be mep- 
tioned, with the names and places of 
abode of the witnesses thereto; and 
if the property mentioned in the sche. 
dule should prove deficient, any o- 
ther property that the prisoner may 
have or hereafter acquire shall be 
liable for the demand for which he 
or she is confined.” (1) 


No. y. wiL1zs, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 


testator, and to the entire disinheri- 
son of his children or issue &c. ? 


A. Vhey are. (2) 





2d. Or the debtor in custody, may petition on 
the act of 1788, upon 10 days publick notice, and 
may be discharged from confinement, and partial 
assignment of property to the suing creditor, by 
one or more of the judges of the court in which 
the process originates, or by one or more of the 
commissioners for taking special bail &e : {In this 
case, the person, is forever discharged as to the 
particular suing creditor, but in respect of other 
creditors, a discharge under this act has no oper 
ation. 

In regard to a jury trial, it may be demanded 
by the objecting creditor under the act of 1759 
on au allegation of fraud or illegal preference Xe. 

It is not clear to me, that a jury can be demat- 

ed on the act of 1788. Ed. 

(2) Except says one of my correspondents 
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62. What formalities of execution, 
are essential to a will of lands &c ? 
4. “Any person having right or ti- 
tle to any lands, tenements or here- 
ditaments whatsoever,(feme coverts, 
persons of unsound mind, and infants 
excepted) may dispose thereof by 
will in writing, to be signed by the 
person devising the same, or some 
other person in his presence, and by 
his express direction, and attested 
and subscribed by 3 credible witues- 
ses, in the presence of the said de- 
visor.” (Pub. L. 491, s. 2. Anno. 
1789.) 

63. What formalities are required, 
in the revocation of wills of land 2 
4. “No devise in writing of any 
lands, tenements or hereditaments, 
or any Clause thereof, shall be revo- 
cable but by some other will or codi- 
cil in writing, or other writing, de- 
claring the same, attested and sub- 
scribed by 3 witnesses as aforesaid, 
or by destroying or obliterating the 
same by the testator himself, or some 
other person in his presence, and by 
his direction and consent.” (70. 491. 
8. 3.) 

“No willin writing concerning 
any goods or chattels shall be re- 
pealed, nor any clause, devise or 
bequest therein be altered or chan- 
ged by any words or will by word of 
mouth only, except the same be in 
the life time of the testator commit- 
ted to writing, and afterwards read 
to and allowed by him, and proved 
to be so done by 3 witnesses at the 
least. Provided, that any soldier in 
actual military service, or any mar- 
iner or seaman being at sea, may 


Wasa 


“that a testator cannot devise more than one 

quarter part of his real or personal estate to his 

kept mistress or his illegitimate children, to the 
Prejudice of his lawful wife, or lawful children. 
Ed. 

(2) See 7 Bac. ab. Tit, Wills, Let. D. @. for 


his statute. 








| 
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dispose of his personal estate in like 
manner as before the making of this 
act.” (Jb. 491. s. 6.) 

Marrying and leaving issue after 
a will made, shall be a revocation. 
(Ib. 492.) 

64. Are the provisions of the 29 

C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 
4. The 29 Ch. c. 3. is in force here, 
in respect to the execution and revo- 
cation of wills, and in all its other 
provisions, with little variation ; we 
also have a law re-enacting them, 
nearly in the same words. (Pub. L, 
491. supra.) (2) (See also, Pub. L. 
50. 82. 138.) 

The act of 1789. (Pub. L. 491.) is 
the principal one relative to the ex- 
ecution of Wills and their Probate. 

The sum ina nuncupative wiil is 
limited to 1.10 sterling instead of 
1.30 as in the Stat. of Car. and i2 
months is allowed to prove such will, 
where it has been reduced to writing 
within 6 days after the making: 
there are also a few other trifling 
alterations respecting nuncupative 
wills. 

65. Before what court, or officer, 

are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 
4. Wills of personalty as well as of 
real estate, are proved before the 
Ordinary, and the originals deposi- 
ted in his oilice as well as recorded 
there. (3) 

The probate before the ordinary 
in respect of the personalestate, may 


(3) If any will in writing shall contain devisees 
of real estate, and also legacies of goods and chat- 
tels, and such will cannot be proved so as to prss 
the real estate, the same shall not for that cause, 
be void as tothe bequests of the goods and chat- 
tels. (Pub. L. 491. 8.7.) 
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be appealed from, ( See Courts, ) and 
if unappealed from or confirmed on 
appeal, is conclusive. 

As to the realty, the probate before 
the Ordinary is of no effect for the 
devisee, or against the heir: in this 
respect the will (if there be any con- 
troversy,) must be proved as other 
conveyances, and its legal execution 
either in regard to the competency 
of the testator, or its attestation &c. 
is to be made out and established in 
the usual course of trial by jury, on 
the action at law for the premises. 

66. Is the execution proved by the 

witnesses, or Oath of the executors, 
or both, in the first instance ? 
4. The will is proved, by one or 
more of the subscribing witnesses 
before the Ordinary ; and if contes- 
ted before him (as it may be in res- 
pect of the personalty,) by such other 
proofs as are proper and legal on ei- 
ther part, in a controversy relating 
to a testament of chattels. 

The executor also, takes the usu- 
al oath, that he believes it to be the 
last will, and for faithful perfor- 
mance &c. 

67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
A. In the office of the Ordinary, as 
mentioned Vo. 65. Office copies are 
evidence on questions relating to the 
personalty ; not so in respect of the 
realty. 

68. What formalities are required 
to wills of chattels ? 

4. The execution of testaments or 
wills of chattels stands on the same 
footing as in Engtand, 

Hence, the reports of cases by 
Phillimore, decided in the ecclesias- 
tical courts, are of very great value. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; oris a will of 
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personals provable by the rules of 
the common law &c ? 
4. Entirely as at common law. 

70. May executors, or adminis. 
trators having Ietters in another 
state, sue in your state ? 

4. No. 

71. If not, what is to be done to 

enable them to sue ? 
4. They must take out letters testa- 
mentary, or of administration in ow 
state: perhaps an executor might ob. 
tain letters testamentary on the copy 
ofa will and probate duly certified 
by the proper officers in another 
state, according to the acts of cor- 
gress. 

72. Are exemplifications of wills 
and testaments, by the proper ofi- 
cer in other states, evidence in you 
courts &c ? 


4. The exemplifications of testa- 
ments in respect of the personal pro- 
perty, would be received as evidence 
in our courts, if properly authenti- 
cated; not so of devises of Jand. 
73. How are foreign wills and 
testaments proved in your state, &c’ 
4. We have no acts relative to the 
subjects of this question: as to the 
mode of authenticating publick acts, 
records and judicial proceedings Ac. 
so as to have effect in every state, 
see const. U.S. art. 4. and 2Vol 102 
3 Vol. 621. laws U. S. Bioren’s elit. 
Ingersoll’s Dig. 76,77. [Also post, 
773 No. 73, under * Tennessee,” 
where these acts are copied. Ed.| 


ADDITIONAL. 


1. Ifno provision is made in the 
will for an after born child or chil- 
dren, such children are entitled t 
an equal share of the real and pet 
sonal estate given to the other child 
or children, who shall contribute 
make up such share, according 1 
their respective interests or portions. 
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(Pub. L. 491.) See Descents, “ in- 
cidental clause. 9.” 

2, A legacy by a father or mother 
ioa child, dying in the life time of 
the father or mother, leaving issue, 
shall go to such issue, unless the de- 
ceased child was equally portioned 
with the other children by the father 
or mother when living. (2b. 492.) 

3. A debtor appointed executor, is 
not released thereby from the debt. 
(Ib. 494.) 

4. Where lands are devised by a 
will lawfully executed, to be sold for 
payment of debts or distribution of 
the money among legatees and no 
person named to sell, the ex’ors, or 
amajority who have qualified may 
sell: and if the ex’or or ex’ors die 
or renounce according to law, the 
adin’r test. annexo, may sell. (Jb. 
423.) 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
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Lineal descendants of the intes- 
tate, represent their respective pa- 
rents and divide equaliy among them 
the share to which their parents 
would respectively have been enti- 
tled, had they survived the ancestor. 

To the widow and parents. 

{I. If there be no child or other 
lineal descendants, but a widow and 
a father or mother, the widow is en- 
titled to one moiety, and the father, 
or if he be dead, the mother, to the 
other moiety. (See post VLI.) 

To the widow and brothers and 
sisters of the wile blood. 

Ill. If there be no lineal descend- 
ant, father or mother, but a widow 
and brothers and sisters or brother 
or sister of the whole blood, (2) the 
widow takes one moiety, and the bro- 
thers and sisters, or brother and sis- 
ter, the other moiety, as tenants in 
common. 

The children of a deceased bro- 
ther or sister, take among them re- 
spectively, the share which their re- 
spective ancestors would have been 





lineal heirs 2 
75. How among collaterals ? 
76. How, in respect of the half 
blood: does the common law govern? 
77. Does the common law prevail 
on descents, in any cases, and what ? 
78. Is there any thing peculiar in 
your law of descents ? 
4. By act of February 1791, both 
real and personal estate descends on 
intestacy, as follows. 


To the widow § lineal descendants. 


I. If the intestate leave a widow and 
one or more children, (1) the widow 
takes one third of the estate real and 
personal, and the remainder is to be 
divided equally between the children 
if more than one; but if only one, 
then to vest in that one. 


entitled to had they survived the in- 
testate. 

To the widow and brothers and sis- 
ters of the half-blood and children 
of brothers and sisters of the whole 
blood. 

IV. If there be no lineal descend- 
ants, father or mother, or brother or 
sister of the whole blood, but a wi- 
dow, and a brother or sister of the 
half blood, and a child or children of 
a brother or sister of the whole 
blood, the widow takes one moiety 
of the estate, and the other moiety is 
to be equally divided between the 
brothers and sisters (3) of the half 
blood and the child or children of bro- 
thers and sisters of the whole blood ; 


(2) Or “ issue of them” by consequence. 





f . 
1) Or “issue of them,” by consequence. 
Ed, | 


Ed. 
Or brother or sister. 


(3) 
115 






































the children of every deceased bro- 
ther or sister of the whole blood tak- 
ing among them, a share equal to the 
share of a brother or sister of the 
half blood. But if there be no bro- 
ther or sister of the half blood, then 
a moiety, to the child or children of 
the deceased brother or sister. (1) 
And if there be no child of a deceas- 
ed brother or sister of the whole 
blood, then the said moiety descends 
to the brothers and sisters of the 
half blood. (2) 


To the widow and lineal ancestors. 

V. If there be no lineal descend- 
ants, father, mother, brother or sis- 
ter of the whole blood or their chil- 


dren, or brother or sister of the half 


blood, then the widow takes one 
moiety, and the lineal ancestor or an- 
cestors, if any there be, the other 
moiety. (3) 
To the widow and next of kin. 
VI. If there be no lineal descend- 
ant, father, mother, brother or sis- 


(1) Of the whole blood. Ed. 

(2) By this it appears, that brothers and 
sisters of the dalf blood, do not inherit real 
or personal estate, if there be any brother or 
sister of the intestate of the whole blood liv- 
ing at the decease of the intestate. But if no 
brother or sister of the whole blood is living, 
and there be children of such deceased bro- 
ther or sister, then brothers and sisters of the 
half-blood divide with the children of the 
whole blood, as the act directs. I should sup- 
pose per capita. But if there be no brother 
or sister of the whole blood nor their chil- 
dren, then the brothers and sisters of the 
half blood take one moiety and the widow, 
the other. Ed. 

(3) It would seem from the wording of 
the act, that in the collatera/ line in respect of 
brothers and sisters of the whole blood, re- 
presentation does not go beyond children; and 
in respect to the 4aif-bleod, even children of 
brothers and sisters do not take the parent’s 
share. Ed. 





| 












ter of the whole blood, or their c)jj. 


dren, or brother and (or) sistey 9 


the half-blood, or lineal ancestor, 


then the widow takes two thiris 9; 


the estate, and the remainder (. 
scends to the next of kin. 


To parents brothers and sisters. Ey. 
planatory Act of 1797. 


VIL. If there be no wife, child 
children or lineal descendant, but q 
father or mother and brothers an 
sisters, (one or more, ) the estate real 
and personal descends to the fathe 
(and if he be dead to the mother) an 
to the brothers and sisters living a 
the death of the intestate equally to 
be divided among them: But tle 
issue of any deceased brother or sis. 
ter, to take the share which the ju. 
rent would have taken if living, 
equally among them if more tha 
one, and if only one, the whole to 
that one. (See clause IL ante.) (4) 


THE FOLLOWING ARE INCIDENTAL 
AND EXPLANATORY CLAUSES IN 
THE ACT OF 1791. 


If no widow, disposal of her shart. 
1. If there be no widow, the pro- 
vision made for her is to go, as the 
rest of the estate is directed to be dis- 
tributed in the respective clauses it 
which the widow is provided for. 


(4) This provision was made by an act i0 
1797, to put brothers and sisters and their's 
sue, on an equal footing with the father 0 
mother where there was no widow or lined 
descendant: The courts having adjudged 
that the father or mother would take all, i 
that case, under the act of 1791. (See a 
clause II.) Whether this amendment extends 
to brothers and sisters of the 4ajf-blood, © 
left obscure, but in the reason of the thing 
and by analogy to other provisions in the a 
of 1791 it is to be presumed, they would only 
take with children of brothers and sisters of 
the whole blood, where only such were living 
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Computing kindred. 
9. In reckoning degrees of kin- 
dred, the computation is to begin 
with the intestate, and be continued 
up to the common ancestor, and then 
down to the person claiming kin- 
dred inclusively, each step inclu- 
sively, being reckoned as one de- 
rree. 
Husband's share in the wife’s estate. 
3. On the death of any married 
woman, the husband is to take the 
same share of her real estate, as is 
herein given to the widow out of the 
estate of the husband; and the re- 
mainder of her real estate is to be 
distributed among her descendants 
and relations in the same manner, as 
is directed in the case of the intesta- 
cy of a married man. 

Feme’s estate, leaving no husband. 

4. if the intestate leave no hus- 
band, the provision made for him is 
to go, as the rest of the estate is di- 
rected to be distributed, in the pre- 
ceding clause. 

Personal, distributed as real estate. 

5. In all cases of intestacy, the 
personal estate of the intestate is to 
he distributed in the same manner, 
as real estates are disposed of by this 
act. 

Advancements. 

6. Nothing contained in the act is 
io be construed, to give to any child 
or issue (or his or her legal repre- 
sentatives) of the intestate, a share 
of his or her ancestor’s estate, 
where such child or issue shall have 
been advanced by the intestate in his 
life time, by portion or portions, 
equal to the share which shall be al- 
lotted to the other children. 








at the death of the intestate, but if none, 
then to inherit with a father or mother 
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7. But in case any child or the is- 
sue of any child who has been so ad- 
vanced, shail not have received a 
portion equal to the share which 
shall be due to the other children, 
(the value of which portion being es- 
timated at the death of the ancestor, 
but so as that neither the improve- 
ments of the real estate by such child 
or children, nor the increase of the 
personal property shall be taken in- 
to the computation) then so much of 
the estate of the intestate is to be dis- 
tributed to such child orissue as will 
make the estate of all the children 
to be equal. 

Real estate acquired after will exe- 
cuted. 

8. Lands acquired after making a 
will, are not to pass thereby, unless 
the will be republished, but they are 
to be distributed according to the di- 
rections of the act, as upon intestacy. 


Children born after testator’s death. 
9. If no provision shall be made 
by the will of a testator for any child 
or children that may be born after 
his death, such child or children shall 
be entitled to an equal share of all 
real and personal estate given to the 
other child or children, who shall 
contribute to make up such share or 
shares, according to their respective 
interests or portions derived to them 
under such will. 
Children born after will made. 
10. By an act of 1808, any child 
or children of any person which may 
be born after making and executing 
the last will and testament, but pre- 
vious to the decease of such person, 
shall be, and is hereby provided for 
in the same manner as posthumous 





merely thoughts, and not opinions, having no 
leisure for these, and not in fact feeling au- 





‘qually. (See clause 1V. ante.) But this and | 
7h) e 
“" other of my notes are in some degree | 


thorised to give any, in a work like this, ex- 
cept in very plain cases. Ed. 
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children are provided for. ( See pre- 
ceding clause. 9.) 


Act of 1797, construction. 

It has been decided that where the 
intestate left a mother and brother of 
the half-blood, that the brother of the 
half-blood was not entitled to a dis- 
tributive share as a brother or sister 
of the whole blood, would be under 
the act of 1797, but that the mother 
was entitled to the whole estate. 
(1 M*Cord. Lawson v. Perdriewx 
et wx.) (1) 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car. 
il. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted 2 
4. On intestacy, personal estate is 
distributed in the same manner as 
real estate is by law directed to de- 
scend and be distributed. (See ** DrE- 
SCENTS.) 
No. Vill. ENTAILS, DOWER, CUR- 

TESY, XC. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same tncidents, in respect of 


(1) See note to the act of 1797 ante, which 
was written before I discovered this decision, 
and may therefore be considered as immate- 
rial, in as much as this case confines that act 
to brothers and sisters of the whole blood 
only. Ed. 

(2) The act of 1734 (Pub. 7.. 138.) con- 
cerning wills, has this proviso, “ that nothing 
herein before contained shall extend or be 
construed to make the statute of West. 2 c. 1. 
13. Zd. 1. entitled, ‘‘in gifts in tail the donor’s 
will shall be observed, the form of a forme- 
don” commonly called, the statute of entails, 
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‘being barred; dower; 
waste &c ? 

83. Are entails abolished; coy. 
verted into fees ; or otherwise moi. 
fied &c 2 

84. How barred by the tenant? 

85. Is the widow entitled to dow. 

er; and the husband to curtesy ; as 
by the common law ? 
A. The statute de donis, is not noy 
ever was in force in this state: The 
old doctrine, of fees conditional 
common law, prevails. (2) 


curtesy ; 


As to dower, the widow is entitle) 
to it if she elects to claim it instead 
of her rights under our statute of de. 
scents and distribution. ( See ante 
descents. ) 

But this is never done, unless the 
estate is deeply in debt. 

It is provided also, * that any wi- 
dow may bequeath by will the crop 
or crops, standing or growing on the 
grounds of her dower, or on other 
lands planted for her use.” (Pui, 
L. 139. s. 4..) This is copied from 2) 
H. iii. c. 2. (3) 

As to curtesy, the husband is enti- 
tled; but you will perceive by the sta- 
tute of descents, that on the death ol 
the wife, he takes in his wife’s estate 
the same share as she does in his, in 
fee. He cannot take under the statute, 
and at common law. (4) 








or any part thereof, of force in this Province, 
or to make estates, which were or are fe¢- 
simple, conditional at the common law, ¢ 
tates in tail in this Province.” 

(3) « You will perceive by the statute, that 
the ladies govern this community; for I be 
lieve it makes the largest provision in the 
world for widows.” MS.——Quere : Is this 4 
case decided, that upon ‘ intestacy,” 4@ widow 
may waive the descent,and claim, her dower? 

Ed. 

(4) Quere : If he is entitled to curtesy, ™4) 
he not waive the descent and take his cur 
tesy? Cases might happen in which his ¢° 
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Admeasurement of dower. 


[In cases where the widow claims 
her dower the act of 1786. ( Pub. L. 
40%.) prescribes the method of ad- 
measuring it. - 

‘The application of the dowress is 
by petition to the court setting forth 
her right &c. and praying a writ of 
admeasuremelit. 

On this, a summons goes to the 
parties in interest or possession &c. 
to appear at the next court and show 
cause Why &c. 

if no suiticient cause is shown, a 
writ of admeasurement of dower is- 
sues to 5 persons, each party nam- 
ing 2, and the court the 5th. If the 
parties summoned do not appear, or 
refuse to nominate, the court ap- 
points 3 of the commissioners. 

These commissioners (or a ma- 
jority) within 1 month, (being first 
previously sworn fairly &c. to ad- 
measure : are to admeasure off dower, 
and put the petitioner in possession ; 
making return and a general plat of 
the lands, and a certificate under 
their hands and seals, describing the 
manner in which they have made the 
admeasurement, into the clerk’s of- 
fice, there to be recorded, which is 
final. 

Power is given to the commis- 





tate by curtesy, would be preferable. The le- 
gislature most probably intended in case of 


utestacy to extinguish both dower and cur- | 


tesy, in as much as it disposes of the entire 
inheritance by words of immediate descent 
io the several persons designated, and gives 
portions of it to the wife or husband recipro- 
cally in fee, and wholly different from and 
‘nconsistent with their respective common 
law rights. This surmise is predicated how- 
ver on the supposition there is no saving of 
these, in the act of 1791. The M/S. does not 
Give the act at large, and I have no access to 
it, Where a man devises all his estate away 
by will, it is nevertheless subject to dower, 


48 & common law mcwmbrance; but a gta-| 
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sioners, if the lands &c. cannot be 
divided without manifest disadvan- 
tage, to assess a sum of money to be 
paid to the widow in lieu of dower, 
by the heirs, or such others as may 
he in possession. (1) | 


No. 1X. LIMITATION OF SUITS. 


85. What Jength of adverse pos- 
session of lands is a bar &c? 

A. Five years. 

The words of the act of 1712, 
(Pub. L. 101. 8.2.) are, “if any 
person or persons to whom any right 
or title to lands, tenements or here- 
ditaments within this Province, shall 
hereafter descend or come, do not pro- 
secute the same within 5 years after 
such right or title accrued, that then 
he or they, and all claiming under 
-him and them, shall be forever bar- 
red to recover the same.” 

And by sec. 3. * that claims, to be 
effectual, (within the time of limita- 
tion) are to be made by action at law 
in the court of common pleas, (2) 
duly entered according to former 
practices and rules of said court.’ 

And by sec. 5. * that not only the 
persons who have not made claim 
within the time limited shall be bar- 
red, but also, all persons that shall 





tute expressly altering the descent of lands 





and distributing the whole inheritance, with- 
out saving dower and curtesy and giving 
parts of the inheritance in fee to the husband 
of the wife’s estate, and to the wife of the 
husband’s estate, would seem to divest all 
common law right in the premises. This 
however is merely hinted at. Possibly the 
act of 1791, may determine it, or there may 
ve decisions, conformably to the answers, 
namely that these estates notwithstanding 
the act of descents, remain, at election. Ed. 
(1) I have extracted this from the law of 
1786; but it may be altered since, and pro- 
bably, the remedy may be on bill or petition 
in equity. Ed, 
(2) Now Circuit Court, 
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claim wnder such as have lost their'| 


claim.” 
7. What savings kc? 

A. by the same act of 1712.5. 2. “any 
person or persons beyond the seas, or 
out of the limits of this province, 
feme covert or imprisoned, shall be 
allowed the space of seven years to 
prosecute their right or title, or 
claim to any lands, tenements or 
hereditaments in this Province, after 
such right and title accrued to them 
or any of them, and at no time after 
the said seven years ; and also, any 
person or persons that are under the 
age of 21 years, shall be allowed to 
prosecute their claims at any time 
within [2 years after they come to age, 
and if beyond the seas, 3 years.””| But 
a subsequent act in 1788, (Pub. L. 
455. s. 2.) as to persons under 21, 
allows five years, to prosecute their 
right to lands after coming to 21. 

It will be perceived, that persons 
beyond seas, or out of the province, 
feme coverts, or imprisoned, are not 
allowed 7 years after the impediment 
removed, but are barred by 7 years af- 
ter title accrued, even though the im- 
pediments continue beyond 7 years. 

It is therefore (in regard to a 
feme covert in the same act 1712. 
s. 16.) enacted, that inasmuch as a 
feme covert is not excepted generally 
until discoverture, she may consti- 
tute an attorney under hand and seal 
to prosecute suits in her own name 
or in the name of herself and hus- 
band, for any claim to lands or other 
action or suit whatsoever; and that 
her husband shall not have power to 
discontinue, abate or release the 
same, without her consent in open 
court, and recorded ; and that such 
suit shall not be abated because of 
coverture, &c. 

As to persons non compos at the 
time the right accrued, (by sec. 17.) 
they may have their actions for 











lands or on any other claim or de. 
mand whatsover, within one year af. 
ter coming of sound mind, if resident 
within the province, or within 9 
years, if beyond seas, or out of the 
province and at no time after. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
4. None other, than as stated in the 
preceding answer. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state 2 
A. They are. 

90. Is there any thing peculiar in 

your state on this head ? 
A. It will be observed, that our act 
of limitations is peculiar in this, that 
the limitation begins to run against 
persons beyond seas, or out of the 
state, feme covert or imprisoned, from 
the time the right accrued, saving, 
that 7 years is allowed instead of 5 
years, for them to sue for lands. 


As to persons non compos, they have 
1 year if resident within the pro- 
vince and 2 years if without, after 
the disability removed ; and infants 
5 years after they come of age; 
where these disabilities existed when 
the right accrued. 

91. What length of time bars re- 
covery &c. in personal actions ? 

92. What savings ? 
A. By the act of 1712. s. 6. Actions 
of account and upon the case, (other 
than case for slander, and upon such’ 
accounts as concern the trade of mer- 
chandise between merchant and 
merchant their factors or servants ;) 
of debt grounded upon any lending 
or contract without specialty, or 
for arrearages of rent reserved by 
indenture; of covenant ; of trespass, 
and trespass quare clausum fregit; 
of detinue ; and of replevin for taking 
away of goods and chattels ; must be 
commenced within 4 years next al- 
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ter the cause of such actions or suits, 
and not after. 

Actions of trespass of assault and 
pattery, wounding, imprisonment or 
any of them, within 1 year next af- 
tev the cause of action; and actions 
on the case for words, within 6 
months next after the words spoken, 
and not after. 

By s. 10. of this act (1712) per- 
gons beyond the seas; feme covert ; or 
imprisoned ; may bring personal ac- 
tions at any time within 5 years af- 
ter such Cause of action given or 
accrued, and not after : 

By the same section, persons un- 
der 21 years of age, may bring such 
actions within [2 years] after they 
come of age, and if beyond seas 3 
yeurs. 

But the act of 1788, before men- 
tioned, (Pub. L. 355. s. 2.) allows 
them 4 years after attaining their 
ave, to prosecute personal actions. 

And so also, in respect of person- 
al actions, persons non compos, (by 
the act of 1712. s. 17.) may sue with- 
in 1 year after coming to sound mind 
if within the province (slate) or 2 
years ifout of it. 

The same peculiarity will be ob- 
served as to personal actions, which 
was mentioned in regard to lands, 
that in respect of persons beyond 
seas or out of ihe state, feme covert, or 
imprisoned, they must bring their ac- 
tions within five years after the cause 
accrues, Whether the disability is re- 
moved or not. Thatis, they are al- 
lowed one year more than persons 
under no disability : 

Itneed hardly be observed, that 
in all cases in real or personal suits 
the disability must exist atthe time 
the cause of action accrues; for if 
the limitation once commences, it 
runs on notwithstanding disabilities 
afterwards accruing; as also, a- 
gainst any who may claim under the 
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same right, be they under incapaci- 
ties or not, when it falls to them. 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

4. None, other than have been met- 
tioned. 
MIscELLANEOUS Provisions. 
Defendant beyond seas. 

1. If the defendant, be ** beyond 
seas,” at the time any personal ac- 
tion accrues, the plaintiff may sue 
after his return, within such time 
as is limited for bringing such ac- 
tion, by the act of 1712. s. 6. viz. 4 
years. (See No. 91.) 

Ejectment limited. 

2. Where an ejectment is brought 
within the time limited, for any 
lands, and judgment passes against 
the plaintiff on verdict, nonsuit suf- 
fered, discontinuance or any other- 
wise letting fall the same, such judg- 
ment &c. shall not be conclusive, 
but he or any claiming under him 
may within 2 years thereafter, com- 
mence another action for the same 
lands: But if a verdict and judg- 
ment shall again pass against such 
plaintiff, or he suffer a nonsuit &c, 
then he shall be finally barred, and 
the title of the defendant be estab- 
lished against such plaintiff only, 
his heirs and assigns: 

Excepting, that persons beyond 
the seas, or out of the province, (state) 
shall be allowed 4 years; feme co- 
verts 2 years after discoverture ; and 
persons under 21 years of age, 2 
years after coming to age, to prose- 
cute their said actions, as afore- 
said. (1) 


(1) It has been decided ‘‘ that a defendant 
in an action of trespass to try title, cannot af- 
ter a recovery against him, in turn become 
plaimtiff and sustain a second action upon the 
title. 2 Nott and MsCord. 528. You must re- 
member, that “trespass to try titles” is used 
in this state for Ejectments, ZS. 
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Mortgage of negroes and chattels. 

3 [Bills of sale of negroes, goods 
or chattels by way of morigauge, 
where the negroes, goods &c. are 
actually delivered and continue in 
possession for 2 years after breach of 
the proviso, become absolute ; saving 
to persons having right to redeem, 
who are beyond seas, or out of the 
province; or feme covert; their e- 
quity of redemption, so that they sue 
within 3 years, after breach of pro- 
viso. ( Act 1712. s. 15.)] 

Judgment reversed or arrested. 

4. Ifinany personal action (men- 
tioned in sec. 6. act 1712.) judgment 
for the plaintiff is reversed by er- 
ror, (1) or after verdict for the plain- 
tiffis arrested, the plaintiff, his ex’rs 
&c. may commence a new action, 
within 1 year thereafter. (.fct 1712, 


S. 7.) 
Offsets—limited. 

5. Discounts upon plea of offset, 
are not to be admitted contrary to 
the act of limitations of 1712. (Pub. 
L. 247.) 

Ex’rs and adm’rs not to be sued &c. 

6. Ex’rs and adm’rs are allowed 
12 months to ascertain the debts due 
to and from the deceased, to be com- 
puted from the probate, or grant of 
letters ; and must give 3 weeks no- 
tice in the state gazette, or in 5 most 
publick places of the parish or coun- 
ty, for creditors to render an ac- 





It would seem that a second failure one- 
jectment (or trespass) upon the ¢it/e, is con- 
clusive. Ed. 

(1) We have no writ of error. MS. 

(2) “All judgments, bonds, bills, promis- 
sory notes or other writing with or without 
seal, where the debt or demand is liquidated 
and signed with the hand of the debtor, such 
writing shall constitute (a) specialty for such 
debt ; and all suits to be commenced thereon 
in the county courts, shall be by action of 
debt, any law, usage or custom to the con- 


| count of their demands, which if they 
neglect, the ex’rs or adm’rs shall no} 
| be liable to make geod the same. 
-and no action shall be commenced 
against them for recovery of debts, 
until 9 months, after the death of the 
testator or intestate. (ct 1789, 
Pub. L. 494. 8. 27.) 
Specialties—noi barred &c. 

7. It may be observed, that debts jy 
specialty, are not barred by any stat. 
ute ; but presumed satisfaction takes 
place, upon the principles of the en- 
glish law. (2 Nott and M*Cord, 
160. (2) 

Insolvent, not to have benefit of 

limitation. 

8. A debtor who has taken the 
benefit ofthe insolvent act, may not 
plead the statute, wrless it had run 
before the petition brought. (3) 

War—suspends limitation. 

9. It has been decided, that a war 
suspends the operation of the statute, 
between citizens of the belligerent 
countries, while ‘it continues. (2 
Not and M*Cord. 490. ) 








No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege 2 
4. Lands may be sold for the pay- 
ment of taxes, and absentees have no 
priviledge ; on the contrary, persons 





trary notwithstanding.” (Pub. L. 381. 1785.) 
Whether this is in force I am not certain, but 
have ventured to insert it, Ed. 

(3) The MS. does not refer to the act. I 
presume it is founded on an act, 1759. s. 10. 
(Pub. L. 251.) The words of the act are, 
that “any person who shall once petition for 
his discharge, his ex’rs and adm’rs. shall be 
incapacitated ever afterwards to plead the 
act of limitations in bar to any action after 
wards brought by creditors for any demand 
or cause of action that existed at the time of 
exhibjting the petition. Ed. 
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entitled to taxable property in the 
state who reside without the limits 
of the U. States, are subject toa 
treble tax on the same. But per- 
sons sent abroad in the employment 
of the state or of the United states, 
until one year after the expiration 
of their commission are not subject 
tothis law. 

If foreigners or persons in other 
states do not pay their tax at the 
times appointed, the tax-collectors, 
after 12 months notice in the state 
gazette (printed at Columbia,) pro- 
ceed to sell and convey the land in 
fee simple, in portions or lots not ex- 
ceeding 640 acres ; or so much there- 
of, as will be sufficient to pay the 
taxes and arrears of taxes and costs 
incurred. 

95. Before a sale, is notice to be 
given &c ? 

A. Yes. 

96. What officer is to give this no- 

tice ? 


| 4. The tax-collector, of each dis- 


trict. 


97. In what manner &c. 
4. Notice of 3 weeks,(1) by adver- 
tisement, in one or more gazettes 
where they are established ; or post- 
ed in three of the most notorious and 


public places of the district and pa- 
rish, where there are none, wherein 


the time and place, (which place 
must be at the court houses of the re- 
spective districts on Monday and 
Tuesday of each week,) the sum due, 
and property levied on, is to be men- 
tioned. 


No more property is to be put up 
for sale by the collector in one lot, 
than he believes sufficient to pay the 
sum due, together with costs. 


(1) In case of residents I presume, for as 
‘0 foreigners and persons in other states 12 


“ae notice seemas necessary. See No, 94. 
nd. . 








If the sale be of negro slaves, they 
cannot be sold for a longer term than 
one year, and if of land not exceed- 
ing seven years. 

98. If a sale takes place, is the 
deed absolute 2 
A. See No. 94, and the last part of 
No. 97. (2) 

99. If not, what time is allowed to 
redeem, and on what terms: at what 
place or office, are the sales entered ? 
A. No provision is made for redemp- 
tion. 

The sales are entered in the she- 
riff’s oflice ofeach district : He is the 
officer who executes the warrant or 
execution of the tax-coilector. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

4. No. 

101. What officer in any county, 

oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
/l. We think he had better have an 
agent, or correspond with the tax- 
collector of the district, in which his 
land or property is situated. A per- 
son taxed, must make a return every 
year by himself or by one who can 
swear to its correctness. 


No. xI. MISCELLANEOUS. 
BAIL, &Cc. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 


(2) The answer to No. 94, is that the 
land is sold in fee simple, and to No. 97, that 
it is sold for a term not exceeding 7 years, 
I know not how this is reconciled, but on the 
supposition that the answer to Ne. 94, has 
respect to the lands of non-residents, and that 
of No. 97, to residents. Ed, 
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A. We have no law restraining 
debtors pendente lite, from alienating 
their property. 

Debtors may in general be held to 


(1) An act in 1769, (Pub. L. 268.) establishing 
courts &e. created the “Summary jurisdiction 
court,” in which the judge on petition tries de- 
mands not exceeding /.20 sterling, unless both 
parties desire a jary, or either party at his own 
expense. 

In this ease if bail is required, an affidavit of the 
debt is to be made and endorsed on the petition, 
and the sheriff is to take a dail bond, which is to 
be subject to the order of the court. 

By the same act (s. 24.) no person (excepting 
transient. persons) shall be held to bail for less 


than 7.50 current money; nor upon any writ of | 


capias ad respondendum tor debt, unless on affi- 
davit before some judge or justice of the peace, 
(endorsed on or annexed to the writ before ser- 
vice) of “ the sum really due ;” nor for any other 
cause without ajudge’s order on probable cause 
shown, to be endorsed on or annexed to the writ, 
expressing the sum for which bail shall be given. 

An actin tl. *, (Pub, L. 369.) regulates pro- 
ceedings on the bail bond, and on special bail. By 
this it appears, that no suit can be instituted on 





the bail bond, until the plaintiff has proceeded to | 
jedgment and execution against the principal. On | 


which a Scire Fucius issues to the bail in the bail 
bond (where special bail has not been put in) to 
show cause, why execution for the judgment 
should not issue against them. On scire facias re- 
turned or two nzhils, judgment may be obtained 
against the bail. It seems on the bail bond re- 
turned, the defendant may putin special bail, if 
he does not the plaintiff may proceed as if he had 
appeared, and done so, and finally proceed against 
the bail in the bond, as just described : So the bail 
in the bond at any time before judgment against 
the principal, may enter themselves as special 
bail, and then can surrender. 

The above extracts, from old laws, are inserted 
in this note merely for refereuce. Probably new 
regulations exist. 

The subject of bail (so long as imprisonment 
for debt is tolerated, and even on a mere demand 
of debt,) is most important. Nothing can be more 
oppressive, expensive, and complicated, than the 
proceedings relative to bailin many states, grow- 
ing out of the English practice. The bail bond; 
and the proceedings on it; the ruling the sheriffs ; 
the special bail; justification, &e. ; and all the in- 
cidental proceedings are oppressive. 

The principle of the S. Carolina law of 1785, 
that there shall be no proceedings on the bail 
bond, (or common bail as it is called there) until 
judgment and execution against the principal, is of 
some maportance. 





bail, in the cases and on the princi. 
ples allowed by the English com. 
mon and statute law. (1) 





en. 


There should be nothing but the dond (which 
ought to be considered as appearance, ) and thy 
should lay dormant, unul a judgment ALAlust the 
principal. After which, a proceeding against the 
bail, of a summary and simple kind by scire {, 
cias or summons might take place, and the buil il 
the bond be then authorised to surrender, with, 
a given time after service. 

As to special bail, justifications, &c. they should 
be done with : The officer ought to take it at hi 
peril, liable if he refused it without just catise, to 
the party grieved; and on the other hand % 
stand exensed or not in regard to the insuflicieng 
of the bail, in a future action by the party grieve 

In such action if ever brought, the question 
would simply be, whether he acted bona fide, or, 
the officer might be authovised himself on taking 
the bail bond, if he doubted the baii offered o 
would indemnify himself against any future x. 
tion, to take the justification of the bail on tix 
back of the bond. 

But the proceeding relative to bail, is but ox 
of the evils attendant on imprisonment for debt, 
and in the forms of conducting suits. - In everr 
state the practice in regard both to the distinction 
and form of actions, as well as in proceedings, 
could be greatly simplified if competent persons 
who perfectly understood the law as it Zs, and it 
mischiefs, were employed to improve and sys 
tematize this most important section of the cil 
code. It has so happened that ignorant but wel 
disposed men, seeing and feeling these evils, have 
attempted by partial laws to remedy them, aul 
have made them more grievious ; and thus what 
with commen law, English statutes, and practice, 
jumbled up with domestic regulations, for more 
than a century, the forms of actions and procect: 
ings in the courts of the U. S. present extraor 
dinary diversities, and occasion most of those de: 
lays, litigation and expenses, which are made the 
constant theme of popular reprobation and cot 
tempt. No essay has ever yet been made to frame 
a uniform, concise, and intelligible code of “piv: 
cess and procecdings.” We are involved in all the 
mazes of English statutes and English rules, 7e! 
dered tenfold more unintelligible and burden 
some, by our own ill judged attempts at alter 
tion and improvement. ' 

There is no object the accomplishment 
which would tend more to the advancement % 
justice, the avoiding of litigation and expense, and 
the repose and security of all, than a well digested 
code of proceedings in civil and criminal causes" 
each state. But this must be committed to mc 
tearned in the law, of leng and great experiences 
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LETTERS OF ATTORNEY. 


103. Isthere any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

4. There is no special provision: 
If they are made to authorise the 
conveyance of real estate, they 
should be executed, proved, and re- 
corded as deeds may and ought to 
be. (See Conveyance, No. 5. et. 


seq) 
ALIENS. 


104. Do aliens stand on the foot- 

ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
asin mortgage ? 
4, Aliens, in most respects stand on 
the footing of the commmon law. 
By anact in 1784, (Pub. L. 353.) 
they may lend money at 7 per cent, 
on freehold or leasehold security and 
prosecute suits &c. for the same, ei- 
ther at law or in equity: but are not 
entitled to be put into actual posses- 
sion, or to a foreclosure of the equi- 
ty of redemption : 

The mortgaged premises, must be 
sold, 

They may bring such suits by 
themselves or attorney, whether the 
foreign state of which the alien is a 
subject, be at war with the United 
States or not. (1) 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 





who on the one hand will not discard principles 
ind analogies which must be adhered to, in order 
that the practice should conform to established 
and fundamental law, and on the other, would 
fearlessly and with disinterested purposes, simpli- 
fy it by an orderly arrangement in all its parts, 
and lopping off all its oppressive and usclegs forms 
a24 projixities, Ex, 
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regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

4. Theright of administration is re- 
gulated by our actof 1789. (Pub. 
L. 492. s. 16.) as follows ; 

‘1. To the husband or wife of the 
deceased, and if there be none such, 
or they do not apply, then to the 
child or children or their legal rep- 
resentatives ; if none such apply, 
then to the father or mother; in de- 
fault of them to the brothers or sis- 
ters ; in default of them to such of 
the next of kindred of the deceased at 
the discretion of the justices of the 
county court or ordinary, as the 
case may be,as shall be entitled 
to a distributive share of the intes- 
tates’s estate ; and in default of such 
to the greatest creditor or creditors, 
or such other person as the court 
shall appoint. Provided always, 
That if any widow, after having ob- 
tained letters of administration as 
aforesaid, shall marry again, it shall 
be at the election of the justices of 
the county court or ordinary, as the 
case may be, to revoke the admin- 
istration before granted, or join one 
or more of the next of kin in the ad- 
ministration with her.” 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c 2 
4. The father may by deed, or by 
will executed in presence of 2 or 
more witnesses, appoint a guardian 
to any unmarried child under 21, 
until the age of 21 or any lesser 
time: Our actis similar to 12 Car. ii, 





(1) By act in 1788, ( Pub. L. 464 ) debts 
due to citizens of the state by simple contract, 
from persons not citizens and who are de- 
ceased, shall be paid out of the assets of the 
deceased debtor within the state, in the same 
order of administration, as if they were due 





on specialty. Ed. 
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c. 24.( Pub. L. 217. and see. Bac. Ab. 
Guard. 4.) where the statute and de- 
cisions on it may be found. The 
law of England is in general, appli- 
cable to this subject here. (1) 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c? 

A. The following is the order provi- 
ded by the act of 1789. (Pub. L. 
494.) 

1. Funeral and other expenses of 
the last sickness, and charges of pro- 
bate of the will or of letters of admin- 
istration: 2. debts due to the publick: 
3. judgments, mortgages and execu- 
tions, the oldest first: 4. rent: 5. 
bonds or other obligations: 6. and 


(1) There is an act of 1745, ( Pub. L. 202.) 
by which guardians and trustees who have 
the care of the estates, real or personal of 
infants, are once in 3 years at least, and from 
inventories 
and accounts on oath, of all monies, goods 
&c. received, into the secretary’s office. Ed. 

(2) These are the specifications im this law. 
As to simple contract debts other than oper 
accounts, nothing is said: by the expression 
S‘/astly,” it would seem that open accounts are 
to be paid after all others. 

It appears by this act, and that of 1745. ( Pub 
LL. 202.) that where there is deficiency of as- 
sets to pay all debts, no preference is to be 
given to creditors, in equal degree, excepting 
that judgments, mortgages, executions and liens, 
are to be paid, the oldest first. These I under- 
stand are to be paid according to priority and 
fully, though the first debt in order, might ex- 
haust all the assets. 

But if there should happen to be several of 
these judgments &ec. having the same priority, 
they must share antong them, ifthere be not 
enough to pay the whole class. 

Ifthere should be any residue after paying all 
these debts of record and liens, but not enough 
to pay all the other classes below them, that resi- 
due is to be ajplied to the several classes in the 
order they stand in the statute, beginning with 
rent, and if there are several in equal degree in 
that, they are to be first paid each of them whol- 


time to time to render true 
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lastly, debts due on open accounts. 
but no preference whatever shall be 
given to creditors in equal degre 
where there is a deficiency of assets: 
except in the cases of judgments, 
mortgages recorded from the tinge 
of recording, and executions lodged 
in the sheriff’s oflice, the oldest of 
which shall be first paid ; or in those 
cases, where a creditor may have, 
lien on any particular part of the 
estate. (2) 

Executors and  administratoys 
hold as trustees, and cannot even 
pay themselves first, as in England, 
(See 2. Tuck. Bl. 43. 512.) 

108. May ex’rs and adm’rs giyea 
preference by confessing judgments 
Are lands sold on judgment against 
ex’rs or adm’rs ? 

A. Executors and administrators, 
can give no preference by confessing 





iy out of 1 if enough, or if not then to avers 
the whole among them. If there be enought 
pay all in the 4th class, (rent) and a residue that 
residue is to go to the 5th class (bonds &c.) ail 
be distributed in like manner to them ; aud 9 
on. It may happen in this way, that the lower 
classes, may get nothing. 

It would surely be more equitable to abolish al 
distinctions, where there is a deficiency, except 
mortgages, liens, aud perhaps executions levied, 
and make a pro rata distribution among all the 
creditors without regard to the debt being by judg: 
ment, bond or on book &e. 

But there appears to be no method preseribed, 





by which the ex’or or adm’r may ascertain the 
deficiency, and I do not see how he can ever le 
safe in his payments ; as to the 9 months allowed 
him, it affords no adequate means to enable him 
to ascertain the debts, and their nature. 

It should he remarked, that in regard to the 
first 2 classes, to wit “Funeral expenses &e,” aud 
“‘ debts due to the publick,” they are to be pail 
strictly in their order, as far as assets will go- 
before any of the other classes come in. Ed. 

In regard to obligations mentioned iu the 5th. 
class having priority, it would seem that by the 
act of 1788 (Pub. L. 464.) simple contracts due 
from FOREIGNERS to citizens of S. C. are put ™ 
the footing of specialties : and so by an act al 
1785, (Pub. L. 381.) all writings with or with- 





out seal under the hand of the debtor, are s)* 
@alties. But quere if in force. Ed. 
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judgments ; land and personal pro- 
perty, may be indiscriminately sold 
on judgments against them. (1) 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. Joint-tenancy in iand is created as 
atcommon law, and its incidents are 
the same, while it continues ; But we 


(1) 1. No ex’r or udm’r, shall take any of the 
goods at the appraisement, but shall be liable to 
the value ; and shall pay ail debts of an equal na- 
ture in average and proportion as far as the as- 
sets will extend, and that no preference shall be 
given among creditors in equal degree. ( Pub. 
L. 202, ) 

2 Not making up a true and perfect invento- 
ry and appraisement, to be chargeable with ail 
debts and legacies, as executors of their own 
wrong, by the law of England. 76. 

5. Commissions of ex’rs, adm’rs and trustees 
to be decided by the court (if they cannot agree, ) 
in proportion to their services. 7d. 

4. The inventory and appraisement may be 
given in evidence on trial, but not conclusive it 
it shallappeartie estate was really worth, or sold 
bons fide, for more or less. (Pub. L. 1789, 492-) 

5. The wiil must be proved before the ordina- 
ry ol the district in which the testator resided: 
Ifhe had no piace of residence, and lands are 
devised, then in the district where the lands are, 
or in one of them, where the lands are in several 
comties; and if he had no place of residence, 
and no lands devised, then where he died, or 
the greatest part of his estate is. (J. 492.) 

Ifno ex’or is appointed or refuse, adw’n. with 
the will annexed, is to go to the person who 
would have right to adia’n. on intestacy. (/6.) 

6. Atthe probate of the will, or grant of ad- 
ministrtion, the court (ordinary) is to direct an 
inventory to be made, and appoint 3 freeholders 
or more to be appraisors, who are to appraise on 
oath; which inventory and appraisement is to be 
retarned to the next court, or ordinary, where 
there is no court. If the goods be in several 
counties, the court is to appoint appraisors in 
each, who are to appraise and return Cc. (Jd.) 

7. Ifthe person die after the 1st of March, 
the slaves employed in making the crop, shall 
continue untilit is finished ; which crop is assets, 
(the taxes, overseer’s wages, expenses of physick, 
food, clothing, being first paid ;) and the emble- 
ments of the lands, secured before the last day 
of December next following shall also be assets; 
but emblements growing after the last of Decem- 
ber and the Ist of March, pass with the fands. 
(Ta- 494.) 





:321,2] S CAROLINA. sTare Law, AND REGULATIONS. 861 


have an act to this effect, “that 
where any person shall be at the 
time of his or her death, seized or 
possessed of any estate in joint-tenan- 
cy, it shall be distributable, as if the 
same Was a tenancy in common.” It 
has never been decided, whether this 
act would sever the joint-tenancy in 
the residue, owned by other co-ten- 
ants. (2) 


8. Securities of adm’rs, conceiving themselves 
in danger, may petition the court, who may 
summon the adm’r and by order &c. give suffi- 
cient relief, (Jb-) 

9. The court may compel the production of a 
will. (16. 492.) 

Appointment of a debtor ex’or, shall not ex« 
tinguish the debt. (10.) 

Commissions regulated, and to be apportion- 
ed &e. ( Ib. 495.) 

10. A copy of the order of the court of probate, 
or of letters of adm’n granted, sufficient for main- 
taining actions by the ex’or or adm’r. ( 16.493. ) 

Ex’rs in their own wrong, may be cited to dis- 
cover and account in the court or before the ordi- 
nary, as executors. ( Jb. 

Ex’rs and adm’rs of ex’rs in their own wrong, 
made liable, as such wrongful ex’rs were. ( Jb. ) 

I have made these extracts from the Pub, 
Laws, (Edit. of 1790.) Possibly they may have 
been altered since.( See also “Wills” ante, p. 846.) 

(2) Why should it? The statute can only ope- 
rate as a severance of the deceased tenant’s part. 
The legislature could never intend to affect the 
tenure of the other tenants; but simply to disue 
nite the dead man’s part. It is the very text of 
Litt. Sect. 294. “ Alsoif three joyntenants bee, 
and one of them alien that which to him belongeth 
to another man in fee, in this case the alienee is 
tenant in common with the other two joyntenants ; 
but yet the other two joyntenants are seized of 
the two parts which remain joyntly, and of these 
two parts the survivor between them two holdeth 
place, 2c.” Coke adds, “ This needeth no explie 
cation, only the €c. in the end of this section 
implyeth, that the same law is where there be 
more joyntenants than three.” (Co. Lit. 189. a.) 

Again, Sect. 304. “ And if three joyntenants 
be, and the one release by his deed to one of his 
companions all the right which he hath in the 
land, then hath he to whom the release is made, 
the third part of the lands by force of the said 
release, and he and his companions shall hold the 
other two parts in joynture. And as to the third 
part, which he hath by force of the release, he 
holdeth that third part with himselfe and his coms: 
panions in common.” (Co. Lit. 193. a-) 
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SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
A. The common law, is in force gen- 
erally. 

(See No. 104, note; and Pub. L. 
831. s. 44. and 464. s. 1.) 

111. Is ascroll &c. equivalent to 
wax &c? 

4. Any scrawl or emblem, is equiva- 
lent to wax, in all instruments of 
a private nature. (1) 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities 2 
A. They are. (2) 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents 2 
A. No. (3) 





See also, “ Secr. 512,” to the same effeet. (Co. 
Lit. 196. a.) 

It is not very material indeed except as to some 
incidental matters, what the construction is on 
this point, inasmuch as the jus-accrescendi by 
operation of the act, is taken away at each suc- 
ceeding death, in favour of the deceased man’s 
estate: Yet while more than one survivor re- 
mains, there is no reason why the joint-tenancy of 
such survivors should not continue during their 
lives, unless they choose to dissolve it. 

I observe, that by the act of 1734. 5.2. ( Pud. 
I. 139. ) persons are empowered to dispose of 
estates held in joint-tenancy, by will. Ed. 

(1) This is probably by statute ; though it is not 
to be supposed that a court of law at this day (not 
being bound by decisions on the point) in any 
State, would think a statute necessary. Ed. 

(2) By an act of 1703. s. 9. (Pud. L. 6.) all 
conveyances in trust or by deed of gift, legacy, 
devise or settlement of real or personal estate 
in favour of bastards to the disinheriting of lawful 
issue, exceeding a tenth part of the real and per- 
sonal estate of the person making the conveyance 
&c. are void, and if such tenth part exceed /.100, 
it is void for all above: and see Wills” ante, note. 
(1) Ed. 

(3) The 20. Hitt. c. 9. anno. 1235. (Stat. of 
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ALLUVION. 


114. Does the common law in re, 
spect of alluvion prevail ? 
4. We have no act on the subject, 
nor decision; the common law of 
course prevails. 


FISHERIES. 


115. Is the owner of lands bor. 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land? 

116. Is this so by statute, or usage? 
A. We have neither act, nor decision 
on the subject. 


FRAUDULENT CONVEYANCES, 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

4. Thestatutes of Eliz. are in force, 
(Pub. L. 67. 68.) 





Merton,) affords a memorable instance of the 
stubborn spirit of the old English barons in main- 
taining the common law on this point against the 
churchmen, who were desirous, that the cannon 
law might prevail, by which bastards became le- 
gitimate by marriage of the parents: Itis entitled, 
“ fle is a bastard that is born before the mi- 
riage of his purents.” 

* To the King’s Writ of bastardy, Whether 
one being born before matrimony may inherit in 
like manner as he that is born after matrimony, 
all the Bishops answered, That they would no} 
nor could not, answer to it; because it was direct 
ly against the common order of the church. Aud 
all the Bishops instanted the Lords, that they 
would consent, that all such as were born afore 
matrimony should be legitimate, as well as they 
that be born after matrimony, as to the succes 
sion of inheritance, for so much as the chureh ac 
cepteth such for legitimate. And all the Earls 
and Barons with one voice answered, that they 
would not change the Laws of the Realm, which 
hitherto have been used and approved.” 

Itseems the Bishops were too haughty to obt¥ 
the writ, and the Barons would not change the 
law. Ed. 
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STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 

the stat. of frauds, ) or similar provi- 
gions, adopted in your state ? 
4. It is adopted in all its parts. 
(Pub. L. 82.) But being so very com- 
prehensive and relating to various 
subjects, may in some particulars, 
be expressly or impliedly repealed 
by acts passed since its adoption. 

This statute and many other En- 
clish statutes, (together with the 
commonlaw of England) was adopt- 
ed by an express law of the legisla- 
ture of South Carolina, passed Dec. 
12.1712. ‘The act recites all these 
statutes at large, beginning with 
Magna Charta, 9. H. tit. c. 1. anno. 
1295, and ending 8 Ann. c. 14. anno. 
1709, relative to rent. (See Pub. L. 
26.) 

USES. 


119. Is 27. H. viii. called the Stat. 
ef uses, (or similar provisions) in 
force 2 
J. It is, by express adoption. (Pub. 
L. 50.) 

120. Is the English law of uses 
and trusts, in force 2 
4d. Itis generally in force. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron 2 


(1) By an act in 1744, (Pub. L. 190.) it is 
enacted that any feme covert, being a sole tra- 
der in this proivnee, shall be liable to any suit or 
action to be brought against her for any debt con- 
tracted as a sole trader, and shall also have full 
Power and authority to sue for and recover, nam- 
ing the husband for conformity, from any person 
whatsoever, all such debts as have or shall be 
‘outracted with her as a sole trader. And that 
all proceedings to judgment aud execution by or 
*gainst such ‘eme covert, being a sole trader, 


Shall be as if such woman was sole, and not under 
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4. The common law is adopted. 'The 
personal property of the wife vests 
absolutely in the husband, when re- 
duced to actual possession ; buta pos- 
session as executor, administrator or 
guardian in right of the wife, of un- 
divided property, is not  suilici- 
ent. (1) 


USURY. INTEREST. 

122. What is the rate of interest ? 
4. Seven per cent: By act of 1777. 
(Pub. L. 285.) 

123. What provisions against usu- 
ry 2 
4. By the same act, all contracts 
gc. on which there shall be received 
or taken more than 7 per cent. or at 
that rate per annum are void; and 
the lender forfeits treble value of the 
monies, wares &c. lent, bargained, 
exchanged, shifted, or taken, half to 
the treasury, the other half to the in- 
former; recoverable with costs, in 
any court of record by action of debt 
&c. provided it be brought in the life 
time of the lender, and in six months 
after the offence committed. 

The borrower is made a good wit- 
ness, to prove the usurious conside- 
ration ; unless the defendant against 
whom such evidence is offered, will 
in open court on oath deny the truth 
of what such witness offers to swear 
against him ; but if he swears falsely 
may be punished for perjury. (2) 





coverture, any law or custom to the contrary 
thereof in any wise notwithstanding.” 

It would appear that the husband taking adm’n. 
on his wife’s estate, is not liable to distribution, 
under the act of 1789. (Pub. L. 499.) This act 
is silent on the subject, but it does not repeal s. 25 
of the stat. of frauds, which is in force. (ud. 
L. 84.) Ed. 

(2) The preamble to this act is so excellent, 
both for its language and political trath, Uiac st ts 
here transeribed ; & Whereas by the constant nnd. 
uniform experience of all states and natioys for 
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BOOK ACCOUNTS. 127. Must demand be made by the 
holder, and notice of non-acceptance 
124, Are book accounts evidence | or non-payment be given to the draw. 
in your state: for what things fur-| er or endorser, by the rules adopted 
nished &c ? inthe English law, to entitle him to 
4. The book containing the original | recover ? | 
entries, is received as_ evidence, | 4. ‘The law merchant of England js 
when accompanied with the supple- | received in our courts, in relation to 
tory evidence of the oath of the party, | those instruments. 
clerk or other person making the en-| As to promissory notes, the stat. 3 
tries, verifying the same. (1) and 4, Ann. c. 9. 1s adopted here in 
125. Is interest recoverable on | extenso. (Pub. L. 93.) 
book debt ? 128. Is a protest for non-accep- 
A. Interest is not allowed. (2) tance or non-payment necessary, to 
inland bills and promissory notes ? 
BILLS OF EXCHANGE AND PROMISSO- | 4. A protest, is not necessary on 
RY NOTES. these, but for the purpose of recoy- 
ering interest damages and costs, as 
126. Are foreign and inland bills | regulated by law. 
of exchange and promissory notes 129. Isthere any peculiar practice 
negotiable ; and generally governed | in your state, on this subject? 
by the law of England ? A. None. 


— 





ages past it has been found that a moderate and | It is therefore manifestly the policy of every 
reasonable interest, or annual premium for mo- | state, that its /eva/ standard of interest be as low 
nies lent on contracts, is productive of the most | as possible. For instance if there be 10 millions of 
beneficial effects to a state, by promoting the cir- | dollars, lentin a state per annum, if the legal inter- 
culation of specie as a medium of commerce, and | est be7 per cent. the borrowers pay 700 thousand, 
rendering the attainment of money easy to the | for the use of it, if it be five per cent. they would 
poor and industrious, whereby the honest and la- | pay only 500 thousand. 
borious, being furnished with the means of labour | There is but one thing to be considered, the no! 
and industry, are encouraged to pursue their re- | fixing it so low as to drive capital into foreign parts 
spective employments and arts, with diligence | But of this there is little danger in the U. S. ! 
and application ; and thereby giving rise and pro- | can be sent no where to secure above 5 per cc! 
gression to the arts, extending and diffusing trade | Indeed men on no terms or inducements, can g¢- 
and commerce, advancing and improving agricul- | nerally be brought to trust their monies out 
ture and good husbandry, every occupation be- | their own state. 
comes flourishing and successful, the strength, Whenever legislatures can be brought to the 
wealth, credit, and power of the people is sup- | fatal policy of creating banks, the Lonus ought tob: 
ported and increased, and peace, plenty, liberty, | a reduced interest; no dank perhaps ought to re 
and happiness become firmly established amongst | ceive more than five per cent as the legal rate 0! 
them: in order Therefore to promote ends so | discount: Even at that, the profit of banking will 
beneficial and desirable, Be it enacted.” far exceed 7 per cent. on bonds &c. This can be 
It is obvious, that the Jower the rate of interest | demonstrated, and invariably, where the bank hes 
is fixed by /aw in any state, in that degree are the | bussiness &c. well conducted. Ed. 
great mass of the people benefited by the use of | (1) The act of Jac. 1. c. 12. is adopted. (P ub. 
monied capital. Lenders (those who have aceu- | LZ. 74.) See also, Pud. L. 116. s. 10. If these 
mulated capitals) receive less, but the users or | acts are not repealed or altered, they are impo" 
the community who are applying it to production | tant on this subject. Ed. 
by industry, and the formation of new capitals, (2) There is a law of 1788. (Pub. L. 467. 38.) 
are gainers ; but in the end by this means of pro- by which it is enacted, that the principal sum 
duction and profit more capital is generated, and | all judgments and all open accounts, shall draw in- 
that which at first is a regulation of law, becomes | terest, from the time they become due. T sup- 
from the vast increase of capital, a thing of conven- | pose this must have been repealed, in s0 far as 
tion, namely, interest below the legal standard. respects open accounts, as it ought to be. Fd 
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130. What damages are recovera- 
ple,upon the protest of foreign bills 
of exchange ? 

4. As to bills of eachange, by act of 
1786. (Pub. L. 408.) it is enacted, 

I. That where any bill of ex- 
change is or shall be drawn for the 
payment of any sum of money, for 
value received, and such bill shall 
be protested for non-acceptance or 
non-payment, the same shall carry 
interest from the time such bill shall 
become due and payable, after the 
rate of 7 per cent. per annum, until 
ihe money therein drawn for, togeth- 
er with damages and costs, be fully 
satisfied and paid. 

Il. It shall and may be lawful for 
any person or persons, having a right 
to demand any sum of money upon a 
protested bill of exchange, to com- 
mence and prosecute an action for 
principal, damages, and interest 
against the drawers or endorsers, 
jointly, or against either of them se- 
parately, and judgment shall be gi- 
ven for such principal, damages, and 
interest as aforesaid. And all credi- 
tors on protested bills of exchange, 
where the drawers or endorsers shall 
be dead, shall be upon an equality 
with bond creditors. 

lif. All bills of exchange drawn 
upon persons resident within the 
United States, and out of this State, 
and shall be returned protested, the 
damages of such protested bills, 
shall be 10 per cent on the sum 
drawn for. And all bills in like man- 
ner drawn upon persons resident in 
any other part of North America, or 
within any of the West-India islands, 
and protested, the damages shall be 
12 1-2 per cent, and all bills drawn 
oh persons resident in any other part 
of the world, being protested, the da- 
mages shall be 15 per cent on the 
sim mentioned in such bills respec- 


thereto, with lawful interest as afore- 
said, until the same be paid. 

[V. That in any action which hath 
or shall be commenced for the reco- 
very of any bill of exchange, or any 
debt due and made payable, in any 
other country wherein the plaintiff 
shall recover, the jury shall have 
power to find a verdict, with such 
difference of exchange, as shall be 
just and agreeable to the true differ- 
ence of exchange, any law, usage, 
or custom to the contrary notwith- 
standing. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
4. Divorces, are never granted in 
our state for any cause. 


ATTACHMENTS. 


152. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors 2 
A. Yes. (1) 


(1) The principal act was passed in 1744. 
( Pub. L. 187._) It gives the attachment, to any 
person being an inhabitant of the provioce or else- 
where, against any person residing or being with- 
out the limits of the province. The proceeding 
is for the sole benefit of the attaching creditor. 
This act only authorised the attachment of mo- 
nies, debts, and personalties : 
In 1783, ( Pub. L. 315. ) real estates, were 
made subject to the attachment: 
This act also gives the attachment to any cit 
zen of the U. States against an absentee, for any 
tort, trespass or injury done by such abseniee to 
the property, real or personel of such citizen. 
Avother act 1785. ( Pub. L. 367. ) gives the at- 
tachment against the slaves, goods and chattels of 
any debtor, who adsconds, or is removing out of 
the county, or conceals himself, so as that the or, 
dinary process of law cannot be served on him. 
If the debtor be removing, the attachment may 
be directed to all sheriffs &c. in the state. Whe- 
ther those laws are in force, or how altered or 
extended, since 1790 I cannot determine; I pre 








tively, and all Charges incidental 


sume they remain in substance. Ed. 
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LANDLORDS AND TENANTS. | 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

A. Yes; the English statutes of 2. W. 
and M.c. 5. & 8. Ann. c. 14. are in 
force. (Pub. L. 85. 97.) 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

A. Our act of 1758. (Pub. L. 246.) 
enacts, “ that in all actions brought 
for the recovery of any debt, it shall 
be lawful for the defendant, if he 
have any account, reckoning, de- 
mand, cause, matter or thing against 
the plaintiff, to give the same in evi- 
dence by way of discount, regard 
being always had to the cause of ac- 
tion, so that accounts, reckonings, 
demands, causes, matters or things 
relating to the defendant in his own 
right, shall only be given in evidence 
by way of discount to actions brought 
against such defendant in his own 
right, and so if such defendant is su- 
ed in the right of his wife, or as exe- 
cutor or administrator of any person 
deceased ; and the same shall be no- 
ted and judgment be entered up for 
the balance only; And if the plain- 
tiff be found to be indebted to the de- 
fendant, judgment shall be entered 
for the defendant with costs of suit, 
and execution go against the plain- 
tiff. Provided, 'That the defendant 
intending to discount any sum or 
sums of money, accounts, reckon- 
ings, demands, matters, or things, 
alledged to be due and owing to him 
from the plaintiff, do make a copy of 
such sums, accounts, reckonings, de- 
mands, matters, causes or things 
which he intends to insist upon at 
the trial to have discounted, and de- 


liver the same with a notice of suc} 
intention in writing, to the plaintif 
or his attorney, at least 12 days bp. 
fore the trial of the cause, to the jp. 
tent that the plaintiff may be py. 
pared to disprove the same if he ge 
fit: And the articles of such discouy 
shall be proved to the court whey 
such cause shall be tried, in such 
manner as plaintiffs are obliged j 
prove their debts and demands. Pr. 
vided also, 'Vhat no such discount o 
set-off shall be admitted or allowed, 
contrary to the intention and meap. 
ing of an act of the General Assen. 
bly of this Province, entitled, 4 
act for settling the titles of the inhali. 
tants of this province, to their posse. 
sions in their estates within the sam, 
and for limitations of actions, and fr 
avoiding suits in laws passed the 
12th day of December, 1712. 


CHOSES IN ACTION. 


155. Are choses in action assigi- 
able: may the assignee sue in his 
own name: is there any liability d 
the assignor over, unless stipulated’ 
A. Notes not negotiable, also bonis 
for the payment of money are assist 
able. The assignee may sue in his 
own name, but the assignor incu’ 
no responsibility ; neither is the ob- 
ligor or payer, deprived of any pre 
existing defence. (1) 

136. Is the common law in respet 
of choses in action, adopted ? 

A. The common law is adopted, e 
cept as above. 


LIFE ESTATES &c. 
137. Are tenants for life, years, & 
entitled to the same rights, and stb- 


ject to the same liabilities, as YY 


(1) This must be so authorised by some Rf 





since 1790. Ed. 
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eland ? 
4. They are. 


DECREES IN CHANCERY. 


138. How are decrees in equity 

executed &c ? 
A. Decrees of the court of equity, 
are enforced by an execution against 
ine body goods and lands ; or by at- 
tachment for contempt, or by sale 
of the property at the discretion of 
the court and according to the cir- 
cumstances of the case. 

A decree for the sale of property, 
iscarried into execution by the mas- 
ter or commissioner ; other process- 
es, by the sheriff. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
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A. See answer to No. 107. 
PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 

belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 
4. We have no publick or proprieta- 
ry lands, or ifany, they are in such 
inconsiderable parcels as would not 
compensate for the trouble of pursu- 
ing the process, by which they might 
be obtained. 


ENGLISIE LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tion ? 

4. Yes 3 without any restriction. 
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APPENDIX. 








Rutes and Orpers in the Court of Eauiry. 
1810, March 20. 


1. Wo subpeena or other process for appearance, shall issue (except in ca. 
ses to stay waste) till after the bill is filed. 


2. Ali subpoenas ad respondendum, shall be served personally, or where 
the defendant cannot be found, but is within the state, by leaving a true copy 
of the writ at the dwelling house, or most usual and notorious place of resi. 
dence, or habitation, of the person to whom directed. 


3. dn case the defendant do appear, he shall constitute a solicitor to ap. 
pear and act for him, so far as a solicitor can, or may lawfully act, during 
the continuance of the suit, and file the warrant, or order, to appear for hin 
in the Register’s office. 


4. In case the complainant reside out of the state, the defendant may. 3! 
any time after the service of the subpoena, obtain an order for the compiaii- 
ant to put in security for costs before the Master or Commissioner; and ii 
such security be not put in within thirty days after the service of such order 
on the complainant’s solicitor, the bill shali stand, unless the Master or 
Commissioner, on cause shown, shall grant further time. 


5. Every demurrer shall express the several causes of demurrer, and shall 
be determined in open court. 


6. Upon any slip or mistake in the bill, the plaintiff, upon motion before 
the Master or Commissioner, may (within thirty days after demurrer put I}, 
and notice thereof) amend on payment of costs. 


7. If the demurrer be admitted by the plaintiff to be good within thirly 
days after filing it, and he doth pay the defendant, or his solicitor, the costs, 
then the bill shall be dismissed of course, without motion; unless both sides 
agree tothe amendment of the same; but such dismission is no bar toa new 
bill to be exhibited by the plaintiff. 


8. In case the plea or demurrer be allowed, the complainant's bill shall 


be dismissed with costs, and ifthe defendant’s plea or demurrer be over-rul 
ed, the defendant shall pay costs. 


9. Jfthe defendant plead that there is another suit depending for that ve'y 
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cause, or that the cause had been formerly dismissed, and the dismission 
signed and enrolled in the court of equity, if the plaintiff be not satisfied 
therewith, the same shall be referred to the Master or Commissioner in 
Equity ; and if it be determined against the plaintiff, he shall pay costs to the 
defendant ; but such reference must be procured by the plaintiff, and a re- 
port thereupon within thirty days after filing such plea, otherwise the bill to 
he dismissed of course, 


10. Pleas to the jurisdiction, and pleas of any matter of record, or of 
matters recorded in this court, need not be upon oath; but pleas in bar 
founded on matters in. pais, are to be on oath. 


11. Upon demurrer being over-ruled, the defendant shall pay costs, and 
put in plea or answer within thirty days thereafter ; in like manner ifa plea be 
o .:ruled the defendant shall pay costs and put in an answer within the same 
tr oc; anc, in like manner, ifa defendant, on exception taken, be ordered to 
make a better answer, he shall pay costs, and put in his amended answer 
witin the same time; otherwise in such cases an attachment shall be grant- 
ci, or the bili be taken pro confesso, at the election of the complainant’; unless 
in ciiher case further time be obtained according to the 13th section of the act 
of assembly, passed in December 1808. 


12. Ifthe defendant appears by solicitor, upon affidavit made, that such 
def dont ts abscnt from the state, then a commission shall be granted by 
the R-gister or Commissioner directed to two or more persons of credit, to 
take and certify the answer; and the form of the oath shall be endorsed on 
the answer, be subscribed bv the defendant, and be certified by the Commis- 
sloners. a8 vaving been subscribed and sworn; and where the defendant shall 
reside within the state, and shail have appeared as aforesaid, he shall be at 
liberty to swear to his plea, or answer before, any judge or Justice of the 
Peace of this state ; and the form of the oath shall be endorsed on the answer 
or plea, be subscribed by the defendant, and be certified as aforesaid by such 
Judge or Justice of the Peace; and where it may be necessary that any bill 
or petition be sworn to, the same may be sworn to, (and) certified in the 
same manner. 


13. An answer to a matter charged as a defendant’s own fact, must be 
Without saying to his remembrance, or as he believeth, if laid to be done 
Within five yéars before, unless the Court, upon exception taken, shall find 
especial cause to dispense with so positive an answer: and if he deny the 
fact, he must traverse or deny it directly, and not by way of negative pregnant, 


14. In case the answer is imperfect, the complainant in thirty days after 
he can procure a copy of the answer, shall put in his exceptions ; otherwise 
Hone to be admitted without a particular order of the court, if sitting, or the 
Master or Commissioner in Equity, in case the court is not sitting; but in 
cases of injunction or We Exeat, the court on cause shown, may require ex- 
ceptions to be filed within a shorter period. 
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15. Ifthe defendant shall fail to amend his answer, the exceptions, within 
fifteen days after filing thereof, and notice tothe defendant, shall be heard 
before the Master or Commissioner in Equity. 









16. The exceptions taken and specified, to be alone insisted on, and no ney 
exceptions put in. 






17. If the answer be certified insufficient, the defendant is to pay Costs, 
but the defendant may have liberty to appeal from the reportof the Maste; 
to the Court. 







18. Ifthe answer be reported good, the plaintiff shall pay the defendan 
costs. 







19. Zhe complainant, upon bill filed, and thirty days after subpoena served; 
and defendant, on plea or answer filed, may obtain a commission to examine 
witnesses resident out of the state, on application to the Register or Comnis. 
sioner, giving ten days notice thereof to the opposite party, and serving hin, 
at same time with a copy of the interrogatories to be annexed ; and if he does 
not put in cross interrogatories before the expiration of that time, a commis. 
sion shall be granted to the party applicant, ex-parte: there shall be fow 
commissioners, two to be named by each party, unless the opposite party, 
shall not join in the commission, in which case they shall be named ex-parte 
by the applicant, and the commission may be executed by any two or more 
of them. 


















20. Witnesses unable to travel from age, sickness, or infirmity, may be ex- 
amined by commission, if ordered by a Judge, or Commissioner, on motion 
and affidavit; the applicant giving the same notice, and taking out his con- 
mission in other respects, as prescribed by the preceding rule, 




















21. Commt'ssions when executed, shall be sealed up by the Commissioners, 
who shall execute the same, and directed to the Register or Commissioner of 
the Court from whence they issue, and shall not be opened but on motion iD 
open court, or by consent of parties in writing. 


22. Zfthe plaintiff shall fail to appear and prosccute his suit, the bill shal 
be dismissed ; unless the Court, on cause shown, shall allow him further 
time ; such dismissal, however shall not be a plea in bar to a new bill; but4 
second shall. 


23. If the defendant shall not appear and defend the suit, the bill and at- 
swer shall be read; if the court, upon hearing, shall, find cause to decree for 
the plaintiff, yetaday shall be given for the defendant to show cause against 
the same, but before he be admitted thereunto, he shall submit to such contl- 
tions as the court shall see fit to impose. 


24. Decrees may be enrolled at any time, not exceeding twelve month 
after they shall be pronounced ; unless by special order of the Court. 
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95, No execution, or attachment, for the enforcement of a decree, shall 
‘ssue until thirty days after the rising of the court during which such decree 
was pronounced ; and if there be an appeal, then, such execution or attach- 
ment shall not issue until thirty days after the adjournment of the Court of 
Appeals at which the cause shall be determined ; and all executions shall be 
returnable on the first day of the ¢erm next after the same shall issue, un+ 
less otherwise ordered by the Court. 


26. (For Charleston.) Zhe Master or Commissioner, in all cases of refer- 
ence, having prepared his report, shall issue a summons for the parties to 
attend him and peruse the same ; and if either party is dissatisfied therewith, 
he shall, within ten days after the time fixed for attendance, state his excep- 
tions in writing, and take out a summons to be heard thereon, a copy of 
which he shall serve on the adyerse party or his solicitor, at least three days 
before such hearing ; and the Master or Commissioner, shall thereon finally 
determine and report. 


27. (For the Country.) On the circuit, notice of all reports made in vaca- 
tion, shall be served on the parties or their solicitors ; on or before the first 
day of the next term; and the party dissatisfied, therewith shall file his ex- 
ceptions and give notice thereof, on or before the second day of the same 
term; notices of all reports made in term time shall be immediately served 
on the parties or their solicitors; and the party dissatisfied therewith shall, 
within one day after such notice, file his exceptions ; that in all cases where 
such exceptions are filed and notice given, the Commissioner shal] imme- 
diately proceed to hear, and thereon finally determine, unless Ae shall allow 


further time. 


28. The injunction to stay proceedings at law, must be served either on 
the party himself, his counsel, or solicitor, as the cause requires, and after- 
wards filed in the office of the Clerk of the Court of Common pleas. 


29. All causes shall be docketed ten days before the meeting of the Court; 
and no cause shall be docketed, until the pleadings are complete and filed. 


30. (For Charleston.) Briefe shall be served with the Registers of the re- 
spective Circuit Courts and Courts of Appeal, three days before the meeting 
of the Courts ; and no cause will be heard unless briefs are so delivered. 


31. (For the Country.) On the circuit, all briefs shall be served on or be- 
fore the mecting of the Court. 


32. A decree being fully performed, the party satisfied shall, on application 
made to him, enter satisfaction in a book to be kept for that purpose by the 
Register or Commissioner, and on the enrolled decree (if the same be enrol 
led,) and the Register or Commissioner, shall grant certificates of satisfaction 
on application theretor. 


33. When the bill, or petition, is dismissed, the costs sha be paid by the 
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complainant ; when sustained by the defendant; unless otherwise ordered by 
the Court: The party in either case, entitled thereto, may have an attach. 
ment or execution for enforcing payment thereof. 


34. Sundays are to be included in all the calculations of time under the 
preceding rules. 


35. (For Charleston.) Zhe bill being taken pro confesso, the order there. 
fore can only be set aside where the defendant shall give tex days written 
notice (in Charleston) prior to the ensuing term, of his intention to apply 
for the same, on the first day of such term, and shall have previously filed, 
or, on making the application, shall produce a full and explicit answer or 
plea, with a brief for the Court, and shall docket the cause for hearing at 
said term, and submit to any further conditions the Court may impose. 

If complainant be dissatisfied with the answer, he may, within ten days, 
tender exceptions ; and if, on reference thereof, the answer shall be adjudged 
insufficient, the bill shall be absolutely ordered to be taken pro confesso. But 
in making a final decree, where a bill has been taken pro confesso, the Court 
will require such proofs as shall satisfy it of the justice of the complainant’ 
demand ; and the defendant may be heard touching the merits so disclosed, 
and may take advantage of any matter which would have been good cause 
for demurrer, but not of such as ought to have been presented by plea or an- 
swer. 


36. (For the Country.) Zhe bill being taken pro confesso, the order there- 
fore can be set aside only where the defendant shall apply for the same on 
the first day of the meeting of the Court, and shall have previously filed, or, 
on making such application, shall produce a full and explicit answer or plea, 
with a brief for the Court, and shall docket the cause for hearing at such 
Court, and submit to any further conditions the Court may impose. 

If the complainant be dissatisfied with such answer, he shall forthwith file 
exceptions; and if on reference thereof the answer shall be adjudged 
insufficient, the bill shall be absolutely ordered to be taken pro confesso, ast0 
the points not satisfactorily answered, unless otherwise ordered by the Court; 
but in making a final decree where a bill has been taken pro confesso, the 
Court will require such proofs as shall satisfy it of the justice of the con- 
plainants demand; and the defendant may be heard, touching the merits so 
disclosed, and may take advantage of any matter which would have been gootl 
cause of demurrer, but not of such as ought to have been presented by plea 
or answer. 


37. The Register, and Commissioners of the respective Courts, shal! 
‘keep books, in which they shall cause to be transcribed all reports made to 
the Court, as soon as the same shall be confirmed. 


38. Wo cause shall be continued on the docket for a longer time, or o” 
other terms, than those prescribed by law. : 


$9. Gowns and black coats shall be the habit of the bar, and no membei 
thereof shall be permitted to address the court unless in such habit. 
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1811, April 23. 




























40. In all cases brought up to the court of appeals, costs may be directed 
to be paid by either the complainant or defendant, as the court shall see fit, 
- the notwithstanding the decree or order of the circuit judge respecting them 
should not be made a ground of appeal. 
tens 51. Ordered that the master and the commissioners in the equity circuit 
ane courts of this state, shall at the first setting of their respective courts in 
PP y every year, severally make report to the court of the different estates in their 
“~ hands severally, under and by virtue of any decree or order of the court, with 
shes a full and particular account of the monies received and paid relating to such 
§ at estates: And the said masters and commissioners shall also at the time above 
mentioned severally report what executors, administrators, guardians or trus- 
ays tees have been ordered by any decree of the court, to account annually be- 
ged fore them respectively, and which of them have complied therewith: and it 
But shall be the duty of the said master and commissioner respectively to take out 
mur rules against them who may be in default, so as to enforce the due execution 
nt’ efthe orders and decrees of the court on that subject. 
sed, 
use 1814, March 20, 
ane 
42. When the defendant is out of the limits of the state, and an order is 
taken out for him to plead, answer or demur, or that the bill be taken pro con- 
96 fesso, the defendant appearing in person or by his attorney before the expira- 
as tion of the time contained in the said order, shall be at liberty to move at 
m chambers, before any one of the judges, and giving four days notice there- 


oy of to the complainant or his attorney, for a dissolution of the said order. 





- 
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Russ of THE Court or Sessions anp ComMON PLuas. 


1814, May 7. 


Rules to Plead. 


1, Every rule to plead, shall be posted on one of the front doors of thy 
Court-house. 


Orders for Judgment. 


2. On affidavit made of the posting of the rule to plead, in manner aforesaid, 
if no plea be filed within the rule, the Clerk shall enter an order for judg. 
ment on the record, and in the book of rules ; and the plaintiff shall be at |i. 
berty to enter up judgment by default: Provided, that if the defendant, or his 
attorney, shall apply to the Court, on or before the second day of the term next 
after such order is given to vacate the said judgment, the same shall be va- 
cated on payment of the plaintiff’s costs in obtaining such order ; the defend. 
ant at the same time pleading an issuable plea, and going to trial instante 
(if the plaintiff, or his attorney, think proper so to do) and submitting to such 
other terms, as the Court, upon the merits of the application, shall see fit to 
impose. 


Pleadings, 


3. Refilications, and all subsequent pleadings, shall be filed within ten days 
after posting of the rule to file such plea; in default whereof the plaintiff’s 
attorney shall be at liberty to take his order for judgment, or the defendant's 
attorney his judgment on on frros, which may be set aside on motion, at the 
time, and on the terms and conditions expressed in the second rule for setting 
aside orders for judgment. 


4. A copy of every deed, bond, open account, or other writing declared on, 
shall be filed at the Clerk’s office, at the time of filing the declaration ; and the 
defendant, or his attorney, shall have oyer of the original, if he thinks prope! 
to demand it, before he shall be required to file his plea; but this demand 
must be made before the rule to plead expires. 


5. If any frivolous or deceitful plea shall be filed, the adverse party shall 
not be obliged to demur to the same; but such plea shall, on motion, be re 
jected by the Court, and such judgment, or order, shall be awarded thereupon 
as shall be agreeable to justice. 


6. Vo plea of filene administravit, shall be admitted in any action, against 
executors er administrators, unless the defendant pleading such plea, do file, 
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with the same, in the Clerk’s office, a full and particular account of his admi- 
nistration, upon oath, with an office copy of the inventory and appraisement 
of the estate; to the end that it may appear to the Court, that the personal 
assets of the testator, or intestate, are really administered to the extent plead- 
ed by the defendant. 


7. Every rule requiring the adverse party to proceed in his pleadings, 
shall be posted, in the manner prescribed by the first rule. 


Attornies,&%c. not to be bail. 


g. Wo attorney shall be suffered to be bail for any person whomsoever, on 
pain of being struck off the roll; and the Sheriff is hereby directed not to 
take any such bail, or the bail of any officer of the Court, on pain of being se- 
yerely amerced. 


Judgments. 


9. The Clerks of the respective Courts shall keep a book, or docket, in 
which, at the end of every Court, they shall, without fee or reward, enter the 
names of the parties to every judgment entered, with the number of the bill, 
or entry, of such judgment; and shall reserve a blank column, or columns, in 
which shall be entered the execution which shall issue on every such judge 
ment, together with the nature of such execution, and the time when issu- 
ed; and also when such judgment is satisfied. 


10. If any judgment shall not be entered in the same term, or Court, in 
which the same shall be obtained, the parties shall be at liberty to enter any 
such judgment on or before the last day of the Court, or term, next ensuing, 
without paying any other fee for the same, than, if such judgments had been 
entered in the same Court or term, in which the same was obtained; and no 
judgment shall be entered up after such second term, without giving a term’s 


notice to the adverse party, or his attorney, of his intention to enter up the 
saMCe 


11. Wo judgments obtained at any Circuit Court, shall be entered up pre- 
viously to the day of the Court’s rising. 


Executions. 


i2. li writs of execution shall be returned, regularly, into the office of the 
Clerk of the Court, from whence they issue, to be there filed and kept, and no 
Clerk shall affix the seal of the Court to any renewed execution, unless the 
one previously issued, be first delivered to him to be kept and filed as afore- 


said; or unless authorized by a judge’s order, granted on proof of the loss of 
the previous execution. 


Dress. 


13. The habit of the gentlemen of the bar shall be black gowns and coats ; 
‘hd no gentleman of the bar shall be heard if otherwise habited; nor shall 
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any member of the bar be allowed to take his seat there, unless he be first 
robed; nor to continue seated, unless he also continue in his robe: and jt 
shall be the duty of the Sheriffs to attend to the execution of this rule. 








14. The Clerk, and Sheriffs, shall also wear black coats ; and the Sherif 
a Military hat and sword. 




























¢ 
t 
Renunciations. ‘ 
15. Whenever a renunciation of inheritance, or dower, shall be taken unde ‘ 
a Commission,-one at the least of the Commissioners shall make oath before : 
some magistrate, that such commission was duly executed ; and all such re. I 
nunciations and commission, shall be duly recorded. t 
y 
Insolvent Debtors. t 
t! 
16. Whenever any person shall apply for the benefit of the insolvent debt. 0 
or’s acts, or of the prison bounds’ act, if he shall fail to make his motion oy 
the day upon which his creditors are required by his advertisement to show 
cause, he shall, in addition to the notice published in the Gazette, cause three al 
days notice to be given to the persons at whose suit he may be in custody, o: 
their attornies, of the day wherein he intends to move that his petition be 
taken into consideration. c 
th 
Docket. b 
17. All issues shall be entered on the docket before the Court meets, on 
the first day of the term. C 
di 
18. 4/1 issues entered on the docket shall be called over, and tried in thei 
order as docketed. 
: de 
19. That all cases for new trials shall be placed at the head of the docket. 
20. That all causes continued by consent be placed at the foot of the docket. pt 
21. If any issue, writ of inquiry, or summary process docketed, shall b¢ 
l 


called at four Courts, and not tried, the plaintiff shall be called, and if he does 
not immediately go to trial, he shall be non-suited ; unless it shall appear that 
it had been continued at defendant’s motion, or other satisfactory cause shall ” 
be shown to the Court, on oath, to prove it was not postponed from the plain- he 
tiff’s neglect ; or unless the defendant should, at such fourth calling, obtain é 

further continuance. 


Nothing in this rule shall be construed to prejudice defendant’s right of 
calling for a non-suit at any previous Court. ter 
for 


22. No Clerk shall enter a cause upon the docket until the pleadings 4 a 


fully made up. 


23. Wo cause Yhall be entered upon the docket ¢xcept by the Clerk or hs ‘ 
Deputy. ant 
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94. Causes marked on the docket, “plea withdrawn,” or, “writ of in- 
quiry,” shall not be placed on the docket of the next term, without special 
permission of the Court. ‘ 


25. Upon calling the docket, no motion for a continuance shall be granted 
on the ground of absence of a witness, without an oath, to the following effect, 
to wit: That the testimony of the witness will be material to support the ac- 
tion, (or defence,) of the party moving, that his motion is not intended for 
the purpose of delay; but solely, because he cannot with safety to his cause, 
go to trial without such testimony ; that he has made use of due diligence to 
procure the witness, or of such other circumstances, as will satisfy the Court, 
that the motion is not intended merely for delay. And in all cases, where a 
writ of subpoena has been issued, the original shall be produced, and proof of 
the service, or of the reason, why not served, endorsed thereon; but if lost, 
the same proof shall be offered, with the additional proof of the loss of the 
original subpoena. 


26. When the issue is made up, the parties shall be bound to come to trial, 
at the ensuing term, without a notice of trial. 


27. The Clerk shall regularly preserve every docket, as a record of the 
Court; and on each docket that he shall make out, he shall not only number 
the causes thereon, but shall mention the number of terms, that they have 
been at issue, 


28. Zhe Clerk shall always prepare a docket of the traverses, at each 
Court ot Sessions, which shall be called, in due order, and the cases shall be 
disposed of as they are called. 


29. After the Court is opened, and until it adjourns each day, the judge’s 
docket shall not be subject to the inspection of the Bar, or their clients. 


30. The Court will proceed to call over the docket of Writs of inquiry, or 
process, each day, previous to calling the docket of Issues, until they shall 
have consumed one hour, or at any other time, when not occupied by other 
business. 


31. If the business of the Sessions should not occupy the Court, till the 
usual hour of adjournment, the business of the Common Pleas shall always 
be immediately commenced. 


Writs of Enquiry. 


82. All causes on which writs of inquiry are to be executed, shall be en- 
tered on a docket to be kept in the Clerk’s office, for that purpose, on or be 
fore the meeting of the Court, on the first day of the term; and no writ of in- 
quiry shall be executed in any case not docketed. 


33. Jf any rule to plead should expire, during the term; and the defend- 
ant fail to plead, the plaintiff may take his order for judgment, docket his 
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cause among the writs of inquiry, and execute his writ of inquiry during the 
same term, according to the act in such case made and provided. 


34. Writs of inquiry shall be entitled to precedence, according to thej 
order on the docket. 


Summary Process. 


35. li causes within the summary jurisdiction of this court, shall be ep, 
tered on a docket, to be opened in the Clerk’s office, for that purpose, on oy 
before the meeting of the Court, on the first day of the term; and no cause 
shall be heard, if not so docketed. If the plaintiffs do not enter such causes 
on the docket, for trial; the defendants may, at any time, during the term, 
enter them for dismission, 


36. If the plaintiff in an action, by summary process, shall desire to have 
the benefit of defendant’s oath, he shall state, in writing, the points to which 
he shall require his oath, and serve him with a copy thereof, with notice of 
such his intention, at least one day before the hearing of the cause ; and the 
defendant may either give his answer in writing, to be sworn to before the 
Clerk, or ore ¢enus in open Court; and if a defendant shall desire the benefit 
of the plaintiff ’s oath, he shall proceed to require it in the same manner; and 
in case either plaintiff or defendant shall be absent, from and without the limits 
of the state, and it shall appear to the Court, by application, made on oath, 
that the testimony of such absentee is necessary to the justice of the case, 
the person who is desirous to obtain the same, may issue a commission for 
that purpose, and the term shall be allowed to the party applying. 


37. In all actions within the summary jurisdiction of this Court, a copy d 
the deed, note, open account, or other writing, on which the action may be 
founded, shall be endorsed on, or annexed to both the copy process, and the 
griginal. 


Juries. 


38. Zo all writs of venire issued for summoning Jurors, the Sheriff, or hi 
Deputy, shall make a return on oath, written at length, before the Clerk o 
the Court from which the vevire issues, of the service of the summonses 0 
notices, served on the persons whom he is commanded to summon ; and such 
return shall be made by the Sheriff, or suchof his Deputies as shall respectively 
serve the same, immediately on their return from serving them ; the Sherif, 
in his return, shall make one class of those who were summoned personally; 
a second class of those for whom summonses were left at their houses ; an 
a third of those who could not he found. 


39. If any Juror once impannelled and sworn, shall refuse or neglect 


attend punctually, on the call of the pannel every morning, the Clerk shall 
note such default; and the defaulter shall be forthwith served with a rule 
Show cause, why he should not be fined for his default, If upon service y 









































the 


el. 

or 
Use 
SCs 


Ave 
ich 
e of 
the 
the 
refit 
and 
mits 
ath, 
ase, 
1 for 


vy of 
| the 


1 his 
rk of 
es of 
such 
‘ively 
veriff, 
rally ; 
; and 


ect t0 


- shall 
ule t0 
ice of 





1391,2] S. CAROLINA. sTaTE LAW, AND REGULATIONS. 879 


such rule, he shall fail to come immediately into Court, to make his excuse, 
or such excuse should appear to the Court insufficient, such Juror shall be 
fined according to law. 


Awards. 


40. Upon the return of an award, or umpirage, a one day rule shall be ser- 
yed upon the party, or his attorney, against whom the award, or umpirage, 
shall be made, to show cause why the award, or umpirage, should not be con- 
firmed ; and if the award, or umpirage, should be confirmed by the Court, 
then judgment shall be thereon entered, and execution issued against the 
body, or goods, of the party, in the same manner as if a judgment had been 
obtained on verdict. 


Declaration not to be taken from the Office. 


4}. Vo Clerk shall permit a declaration to be taken from his office, after 
it is filed, until issue be joined, or an order for judgment obtained. In the 
former case, the plaintiff only shall be entitled to possession of the pleadings ; 
in the latter, the party in whose favour the order for judgment is entered; 
either party shall be at liberty, at any time, to inspect the pleadings, and to 
take a copy thereof. 


42. If the plaintiff should not file his declaration before the first day of the 
second term, after the return of the writ, he shall not be permitted to file it 
afterwards, without obtaining leave to do so; and he shall give four days no- 
tice to the adverse party, of the time and place, when and where he intends to 
move for such leave, unless the motion is made in open Court, in which case, 
one day’s notice will be deemed sufficient. 


Foreclosing Mortgages. 


43, In suits, on bonds, or other papers, secured by mortgage of real estate, 
the plaintiff shall obtain judgment as in other cases; and if he wishes to have 
a special order for the sale of the property mortgaged, he shall at any time, 
pending the suit, or after judgment, file a suggestion, stating the time when, 
the parties by, and to whom, and the conditions upon which the same was 
made, and the description, buttings and boundings of the land, and such other 
particulars, as may be necessary, to bring all the circumstances before the 
Court; and when this is done, he shall serve on the defendant, or his attorney, 
aten day rule, to show cause why such mortgaged estate should not be or- 


dered to be sold; and upon the return of thatrule, be may move the Court for 
such order. 


44. Orders for the sale of mortgaged property to effect a foreclosure in 
this Court, shall be to the following effect: That if the defendant shall not 
within alter this date, pay to the plaintiff the full amount 
of principal, interest and costs, due by him, on that day, the Sheriffs shail 
proceed to sell the premises on a credit of months ; the 
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titles to be signed, but not delivered, until the money be paid according: to 
the terms of sale ; and if the amount of the purchase money be not paid, whey 
due, the Sheriff shall re-sell, by virtue of the same levy, on account of the 


former purchaser, for cash. 


Sheriff ’s Sales. 


45. All Sheriff’s sales of lands, houses, and negroes, shall be held, an 
take place at the Court-houses of the several districts, respectively ; and 
household furniture, plantation utensils, carts, waggons, stock of horses, cat. 
tle, and such other personal effects, shall be sold at the discretion of the She. 
riffs, either at the respective plantations, or places where seized ; or at the 
nearest convenient public place thereto: which place shall always be mention. 


ed in the Sheriff’s advertisement. 


Motions at the Circuit Trial Court. 


46. Every attorney who shall think proper to bring forward any motion, 
against the decision of a Circuit Court, or question on a point of law, shal 
give notice thereof in writing, with the grounds on which he intends to res 
his motion, to the opposite attorney, and the presiding judge, before the rising 


of such Court. 


47. Whenever any motion is to be brought before the judges, at Columbi, 
or in Charleston, a brief, setting forth so much of the circumstances of the 
case as may be necessary to bring fully before the Court, every point tobe 
decided by them, shall be served by the party making the motion, upon each 
of the judges, at the opening of the Court, on the first day at Columbia, ot 
three days before the meeting of the Court in Charleston, if the case is tok 
argued there ; the brief shall also contain the grounds on which the party 
means to rest his motion ; and if he means to offer any affidavits to the Court, 
the adverse party shall be served with copies of them, so as to allow a rev 
sonable time for answering them, or such affidavits shall not be heard. Ii 
any party giving notice of his intention to make such a motion, shall fail t0 
comply with this rule, or fail to docket his case before the meeting of the 
judges, on the first day, his motion or rule, shall be discharged, upon appli 
cation by the adverse party---No ground of objection in any such case shal 
be taken by the counsel, which is not expressed, or necessarily implied in the 
brief and notice, or which was not made in the Court below. 


48° On the first day of the sitting of the Court, either at Charleston, 
Columbia, the causes in which such notices have been given, shall be entered 
on the paper of causes ; and no cause shall be heard unless so entered. 


49. In every case, where notice of any such intended motion shall be give 
the attorney who has given it, shall prosecute it to a decision, agreeably " 
his notice ; or the adverse attorney shall be at liberty to proceed in like - 
ner as if no notice had been given. And in case any cause shall be adjourn 
from one Court to the other, the same shall be prosecuted in the Coutt 7 
which it is adjourned, in like manner, at the next succeeding Court; other 
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wise the adverse attorney shall be at liberty to proceed in like manner, as if 
no notice had been given: Provided nevertheless, That in all cases in which 


; good and sufficient cause shall be shown, the Court may grant further time 
for hearing such motion. 
50, In all cases in which a party shall receive notice of a motion for anew 
trial, or in arrest of judgment, he shall have leave, notwithstanding, to enter 
ne up his judgment, and lodge his execution to bind property ; but if the mo- 
nd tion be sustained, the judgment and execution, shall be wholly set aside. 
at. 
: 51. When the Court is open, and sitting, no rule or order shall be granted, 
he or made, which can be obtained in course at the Clerk’s office, unless spe- 
on cially ordered by the Court; nor shall any paper be filed in Court, during the 
hours of the Court’s being open; and every rule or order made, and every 
filing of any paper, contrary to this rule, shail be void. 
52. No defendant, in the Court of Sessions, shall be at liberty to submit 
On, any affidavit to the Court, which goes to deny matters of fact, after a verdict 
hal against him ; but shall confine himseif to matters in extenuation, or mitigation 
rest only; and these affidavits shall be filed, so as to allow the Attorney General 
ng or Solicitor, a reasonable time to answer them, or they shall not be heard. 


53. On all rules to show cause, the party called on shall begin and end his 
cause; and on all special matters, either springing out of a cause at issue, or 
otherwise, the actor, or party submitting a point to the Court, shall in like 
manner begin and close ; and so shall a defendant, who admits the plaintiff’s 


bia, 
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each case, and takes upon himself the burden of the proof, have the like privi- 
a, 0! Hime lece. 

to be 

natty 54. Vo attorney of this Court, shall ever attempt to argue or explain a case, 
out alter having been fully heard, and the opinion of the Court has been fully pro- 


rea nounced, on pain of being considered in contempt. 
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55. Every motion made, for any rule or order, shall be submitted to the 
Court in writing, by the counsel who makes it; and if granted by the Court, 
shall be delivered to the Clerk. 


56. The Clerk of each Court shall keep a book, in which shall be entered 
the names of all persons who have been summoned as Jurors, or bound in re- 
cognizances, and have made default; and shall note, opposite to the name of 
the defauiter, whether he be fined or excused; and if fined, the amount of 
he fine ; or by whom and when excused; and the Clerk shall enter into this 
ook, the amount of fines laid, or incurred by law, by any other persons than 
“ose referred to in this rule, with the names of such persons as are fined, or 
rho incur them, in a column, showing when the fine was paid, or why it was 


give ot 
° matt Surveys. 
j 
oun’ HE 57. Surveys of lands in any quantity, of two hundred acres, or less, shall 


€ laid down by a scale of ten chains to the inch ; all over that quantity, by a 
other HECale of twenty chains to an inch. | 
117 
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58. Vo survey, made under a rule of Court, shall be received in evidence, 
unless it appears that, at least fifteen day’s notice of the time and Place of 
commencing such survey, was given to the opposite party, by the one who 
offers it in evidence. 


59. Lvery surveyor shall represent in his plat, as nearly as he can, the dif, 
ferent enclosures of the parties, and the extent or boundaries, within whic) 
each party may have exercised acts of ownership. 


60. Aftera cause has gone toa jury, and any evidence been heard j; 
it, neither party shall be allowed to make any objection to a rule of survey, 
made in the case, or the manner in which it may have been obtained, or ty 
survey executed. 


Commissions. 


61. Upon every Commission, returned by the post, one of the commissign. 
ers who examined the witness, shall endorse and sign a certificate, that the 
same was lodged by himself in the Post-Office ; or publication shall notte 
ordered. 


62. Commissions for examining witnesses, when executed, may be returne/ 
by post: Provided they be sealed up, directed to the Clerk of the Court fron 
which they issue, and deposited in the post-office by one of the commissioner 


Constitutional Court. 


63. Vo motion brought up by defendant from the Court of Sessions, in ay 
district, for a new trial, or in arrest of judgment, shall be heard by the Ca: 
stitutional Court, unless the defendant be present; and if he be not presen 
the motion shall be dismissed without argument, unless his absence be occ 
sioned by imprisonment or sickness, 


64. It having been decided by the Constitutional Court, at Columbia, tlit 
all motions to be brought before that Court, from any district on the eastem 
circuit, shall be heard in Charleston, no such motion shall hereafter be hea" 
any where else—all motions to be brought from any other district, shall 
heard at Columbia only. 


65. Every brief, served upon the Judges, shall be written upon a sheet! 
paper, of the size of Propatria paper; and shall be endorsed with the nam 
of the plaintiff and defendant, and of their attornies, with the district, tm 
and year, when, and the name of the Judge before whom the cause was trie 
with the nature of the motion, as for example : 


Lancaster, April, 1802. 


A. B. Plaintiff,) E. F. Plaintiff’s Attorney. ) Motion 
V8. for a 


C. B. Defend. } C. H. Detend.’s Attorney. ) new trial. 
Trial before Judge ——————= 
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nce, Juries and Jurors,and Venires. 


€ of 
who 66. The Sheriff, or his deputy, shall serve a written summons on each Ju- 


ror, expressing the day, hour, and Court, at which he is to appear, and the 
penalty for default ; and also, whether he is to serve as a grand juror, or petit 
dif. and common pleas juror; and if he neglect to comply with this rule, or any 
hich part of the 16th section of the old jury law, passed the 20th August, 1731, 
he shall be amerced according to the 17th and 25th sections of the said jury 
law. 


d in 

vey, 67. Within ten days after the adjournment of each Court, the Clerk thereof 

rth shail issue to the Sheriff, a writ, in nature of a scire facias, upon a recogni- 
zance, commanding him to summon each and every juror, noted for default at 
that Court, to show cause, by affidavit, at ten o’clock on the first day of the 
next term, why they should not be fined according to law, for failing to attend 

sion and serve as grand or common pleas and petit jurors, as the case may be. And 

at the the Sheriff of each district, upon the receipt of such writ, shall proceed to 

r0t be serve on each juror mentioned in the said writ, a notice, in writing, to appear 


accordingly ; which notice shall be either served personally, or left at his usual 
place of residence. And on the day prescribed by law, for the return of writs, 
urned the sheriff shall regularly make return of the said writ, and at the meeting of 
from HB the Court, the Clerk shall deliver all these writs to the Attorney-General, or 
oner’ Solicitor, who shall, on the second day of the term, move the Court for execu- 
tion on the same. 


68. After drawing every jury, the Clerk shall fold up the names of the ju- 


10 tt) MB rors drawn, in paper, and endorse thereon when they were drawn, and for what 
¢ CoRR term, 
resent, 


> OCC Constables. 














69. Jn each district, at least eighteen constables shall be appointed, and, at 
least that number shall be always kept up. Nine of them, in rotation, shall be 
summoned, in writing, by the Sheriff, to attend each Court. Those who do 
hot appear, according to their summons, shall be proceeded against by the 
Clerk, Sheriff, and Attorney-General, or Solicitor, in the manner prescribed 
against jurors who make default, unless tiie Court think fit to proceed more 
summarily against them. 


eastem 
e heart 


shall 


sheet 0 
> name 
st, term 
as tried 


70. Every Clerk shall keep a separate and accurate list of all the Consta- 
bles appointed, placing their names in one column, the dates of their qualifica- 
tons in another, and the dates of their deaths, or discharge, in a third. 


7. Every Sheriff shall always keep, at least nine staves, in good order, for 
‘ie Constables, on pain of being amerced. 


Sheriff’s Sales in Georgetown. 


*2, All Sheriff’s sales, in Georgetown, shall be made at the market. 
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Exemplifications. 







73. It shall not be necessary, hereafter, that the Clerk shall swear to any ex. 
emplification certified from his office. 








Rules. 





74, Every Clerk and Sheriff, who cannot produce all the rules of Cour, 
when required, shall be fined ten dollars for each default. 






Filing Papers. 










75. No declaration shall be filed, unless written crosswise upon a whole 
sheet of paper, of the size of Propatria paper, and folded and endorsed accord. 
ing to established customs; nor shall any plea, demurrer, or other pleading, 
be filed, unless written upon the declaration, or upon, at least a half sheet of 
paper of the same size. 










Motions at Chambers. 


























0 

t 

76. At Chambers, no motion for a rule to show cause, why any judgmen, ' 

or execution, should not be set aside for irregularity, or other cause ; or why 7 
the proceedings upon any judgment, or execution, should not be staid, shall 
ever be heard, unless the party intending to move for it, shall have previously 

given to the adverse party reasonable notice thereof, in writing, and shall alo a 

have served upon him copies of every affidavit, and office certificate, intended ii 
to be submitted to the Judge, so as to allow him sufficient time to answer the 
same by counter affidavits, and certificates, if necessary ; and the party about 

to make the motion, shall prove, by a sufficient affidavit, before he is heari, tr 

that he has complied with every particular required by this rule. m 

at 

77. No motion of the nature of those mentioned in the last rule, shall ever th 


be heard at Chambers, unless it shall appear, by a sufficient affidavit, that the br 
eround of such motion was unknown, or that it was never in the party’s pow? 
ta have made such motion in open Court, during any previous Court. 


Admissions. 
in 
78. In the absence of any party, or his attorncy, no admission shall be file 
ceived, in any case whatever, by the Court, unless such admission be produced it, 
in writing, and filed, or proved, according to the rules of evidence. ed 


79. A copy of the indictment, in cases of felony, shall be obtained by orde : 
of the Judge, before whom the cause was brought, before an action of mil the 
clgus prosecution shall be commenced. ing 


ae ; as | 
80. Vo person indicted, shall be tried, unless personally present. 


§ 
81. Jn all cases wherein no particular rules are herein before set dow?; th ven 


practice of the Court of Common Pleas, at Westminster, shall be pursue" 
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so far as the same be not repugnant, or contrary to the above rules, or the 
laws of this state. 


g2. Ai rules and orders heretofore made, for regulating the practice of this 
Court, shall be, and they are hereby wholly repealed. 


1814. Decemder 10. 


83. In all actions of trespass to try title, where the defendant shall set up 
a title to the land in question, or any part thereof, either by possession or 
otherwise, he shail be required to plead the same; and in his plea shall set 
out the land so qlaimed by him, by metes and bounds, with the same preci- 
sion as the plaintiff is required to do. 


84, In every case bronght before the Constitutional Court, where the mo- 
tion is to arrest the Judgment, or reverse a decision made on demurrer, it 
shall be the duty of the Counsel submitting the motion, to bring up a copy of 
the proceedings ; and to set forth in the briefs served on the Judges, so much 
of the record, or pleadings, as may be necessary to a clear understanding of 
the point or question of law intended to be discussed and determined; and 
also to point out particularly, the defect or defects meant to be insisted on by 
way of appeal. 


85. Mot more than two Counsel shall be heard on each side in any cause 
argued in the Constitutional Court, except in criminal causes, affecting the 
jife of a party. 


86. Whereas doubts have arisen, whether the Judge who presided at the 
trial below, should be served with a brief, or not: It is hereby Ruled, in fu- 
ture the attorney appealing shall deliver his brief to the Judge who presided 
at the trial in the Court below, on the first day of the meeting and sitting of 
the Constitutional Court next ensuing such trial below ; and shall deliver the 
briefs for the other Judges at the time that the cause is called. 


Additional Rules after December 10. 1814. 


87. That when an issue out of the Court of Equity is directed to be tried 
inthe Court of Common Pleas, that the Clerk of this Court shall give it 
place on the docket, from the time that application shall be made, so to docket 
it,and not to preter it to other causes, which shall have been previously insert- 
ed on said docket. 


88. That when a tenant is sued for land, of which he is in possession, that 
the real owner, or his agent, or attorney, may enter himself on the proceed- 
ings, as the defendant in the suit, and shall be entitled to make such defence 
as if he had been the original defendant in the action. 


89. In all actions, already commenced, or hereafter to be commenced by 
vendue masters, under the act of 17th March 1785, against purchasers at 
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their sales, or against vendue masters, under the act of the 15th of December, 
1815, who have failed to pay over the proceeds of sales, the plaintiff shall be 
at liberty to file his declaration immediately on the return of the writ, or as 
soon thereafter, as he shall think proper; and the Clerk shall sign a rule {oy 
the defendant to plead within ten days, upon application to him for that pur. 
pose—a copy of which shall be served on the defendant if he reside within 
the city of Charleston—if he reside without the said city, posting the same 
up at the door of the Court-house, shall be deemed sufficient service. And jf 
the defendant shall not plead within the time aforesaid, the plaintiff shall be 
entitled to his judgment by default ; and in all such cases the presiding judge 
shall assign a day of trial, at as early a period as may be convenient, without 
regard to the order in which they stand on the docket. 


90. That in every case, in which a new trial has been granted during the 
present Court, or in which a new trial shall be granted, at any future Court 
the costs shall abide the event of the suit, except where there is, or shall be, 


a special direction given respecting the costs. 


91. Wot more than two counsel shall hereafter be heard, on the same side, 
of any cause in the Court of Common Pleas or Sessions ; nor shall any assist- 
ant counsel be heard on the part of any prosecution in the Court of Sessions: 
Provided, however, that in capital criminal cases, the Court may, in its dis. 
cretion, allow assistant counsel on the part of the prosecution, on the applica- 
tion of the Attorney-General, Solicitor, or additional counsel on the part of the 


prisoner, on his application. 
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er, 
be 
as 
for IN DEX. 
ur. 
hin ‘To the Ruxes and Orpers in the Court of Equity. 
se see page 868: 4 
be | 
Ize = } 
out 
Amendment, 
for slip or mistake—on demurrer—terms of. + + 6 
the by consent—after demurrer admitted—when. - 7 
urt Answer, | 
ee, to facts charged—to be explicit—unless. - > 13 ae 
exceptions to—when to be put in and heard. - 14, 15 ' 
de on demurrer—or plea overruled—when to to be put in. 1} : 
wy amended on exceptions—do. - - - id. | 
as: of non residents—taken by commission—how. - 12 | 
lis sworn to—before what officers. ~ - - id. 
ee certified insufficient on exceptions—defend. to pay costs. 17 
the exceptions to, held sufficient—appeal allowed. - ib. 
reported good on exceptions—PItff. to pay costs. - 18 
Appearance, 
by solicitor—only. - - - - - 3 : 
warrant for—to be filed—where. - - - ib. tf 
Attachment, ' 
for not pleading or answering—when. - - Li ' 
to enforce decree— issuable and returnable—when. - 25 ‘ 








. 
Bill, , 
dismissed of course—on admission of demurrer—how. 7 ; 
net prosecuted—to be dismissed—unless. - - 22 i i 
dismission of—no bar to new bill. + - - 7,22 t 
decree frro confessoon—rules concerning - ll, 35, 42 4 
Briefs, ( Charleston. ) r 
to be delivered—or cause not heard &c. - - 30 : 
te whom and when. . ” - id. 
———( Country ) ia 
to be served—when. - - - . - 31 Bes 
Causes, (oa 
when and how docketed. . “ = - 29 Ae 
continuance of on docket, to be—secundum legem. - 38 . he 
Commission, i 
to examine—non resident witnesses. - . : 19 
may be taken out by either party——when. - - ib. ; | 
issued—by whom. - > : . ° i. | 


interrogatories on—by the partieshow. ib. 





- 
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executed by two or more commissioners—good. ib, 
to examine witnesses infirm &c,—how. 20 
how to be returned, opened &e. 2] 
Commissioners, ( See Masters. ) 

on references—how to proceed. 26, 27 
to transcribe reports into books—when. 37 
to make yearly reports of monies—and estates. 

to rule delinquent Ex’rs, Adm’rs, Guardians, Trustees. 


security for, by plaintiff non resident—how to be. 

on amendment of bill. = - - - - 

on plea or demurrer allowed. - - 

on do. do. overruled. - - 

on exceptions—allowed to answer. . 

on do. disallowed—agt. pltff. - 18 

on bill or petition &c, dismissed—how recovered. 33 

on appeals—court may direct payment of. - 40 
Continuance, 

of cause on docket—to be regulated by law. 38 
Decree, (See pro confesso. ) 

for want of plea, answer &c.—when to be. i 

where the plaintiff fails to prosecute—rule. 2 

where deindt. fails to defend—do. - 3 
to be enroled—when. - - ~ 24 
execution or attachment on—to issue—when. 25 
performed—-satisfaction to be entered—how. 32 
pre confesso—set aside—when—and terms of. 35, 36 
trial on—proof required. - ib. 
hearing defendt. on—as to what. iby 
in case of non resident—order for dissolyved—how 42 











Defence, 
defendt.—( after answer) making none—yet a day to be given. 25 
Demurrer, 
to express, the causes thereof. 
Dismission, 
of bill not prosecuted—unless. 
Docketing, 
of causes—when and how to be. 
Dress, 
of the bar—what to be. 
Exceptions, 
to answer—when to be put in. - - 
when to be heard—answer not being amended. 
certified sufficient—defdt. to pay costs. 
held insufficient—pltff to pay costs. - 
reported suflicient—defendant may appeal. 
Execution, (attachment.) 
on decree—when to issue. 








ONS, 


ib, 
20) 


5 7 
37 
4] 


ih, 


7,3 
BI 
1, 17 
18 
33 
40 


38 


15 
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where there is an appeal—when to issue. 











to be returnable—when. - - - . ib. 
for cost—on bill or petition dismissed—what. : 33 
fnjuniction, 
to stay proceedings at law—how served and filed. - 28 
Masters, ( See Commissioners. ) 
on references—how to proceed. - . - 96,97 
to make yéarly reports—of monies—estates &c. - 41 
to rule—delinquent accountants. - - - ib 
Non resident, 
plaintiff—to give security for costs—how. - - 4 
defendant—answer of—how to be taken. : - 12 
witness—examined on commission—how. - - 19 
defendant—order for decree pro confesso against—discharged 
—how. - - - - - - 42 
Oath, 
to pleas, answers, bills &c.—taken—before whom. - 12 
to be endorsed and subscribed—by defdt. &c. - ib. 
certified by officer taking—how. - - - ib. 
in what cases—necessary. - - - - 10 
Pleadings, (1) 
Amendment—for slip or mistake &c. = : - 6 
Annual report—of monies and estates &c. + - 41 
Answer, on plea or demurrer overruled—proceedings. 11 
on exceptions—allowed— do. - ib. 
do. of nonresident defdt.—how taken. - . 12 
do. to facts—positive—unless. - - - 13 
do. certified insufficient—proceedings, - > 17 
do. do. sufficient— do. * - - 16 
Appearance,—how to be entered. - - - S 
Bill—taken pro confesso—proceedings. - - $5, 86 
Briefs, service ol—when to be. - . - $1, 34 
Commissions—return and opening of—proceedings. 21 
Continuance of causes—how long. ~ - - 38 
Costs, on dismission of bill: Execution for. - - $ 
the court of appeal may order at discretion. - 40 
Decrees—enrolment of—in what time. . - 24 
Demurrer,—causes of to be expressed. - - 5 
——-——admitted—proceedings on. - - . 7 
or plea overruled,—answer &c. do. - . 1] 
Dismission of suit—pltff. not appearing. - - 22 


1) This is more properly a general alphabetical index to the subject matter 


otall the rules, than what the title indicates, It will be found, all the points 
pleading, strictly so called, are synopiticaily embraced under the afifropfiriate 
les: Indeed it is difficult to discriminate “ pleadings” from other matters, 


A 


’ @8 10 make it a separate head: 


Thave Siven therefore, under this description, a reference to the subject of 
"ach rule, as if all related to hleading ; this may frequently supersede the ne- 


cs Sei? 


" of recurring to any other head of this Index. Ed. 


115 
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do. defdt. do. - - . 93 
Docketed—causes when to be. - - 0 
Dress—of bar—what to be. - . és 
Exceptions to answer,—when to be put in and heard. 

do. additional,—not to be allowed. - 
Execution, on decrees—when to issue. - 
Injunction—to stay proceedings at law—service of. 
Non-resident pltff,—to secure costs. . - ° 
Oath to pleas,—answers,—bills &c. form of kc. . 
Officers,—authorised to take oaths &c. of parties—who. - 
Order agt. non-resident defdt to appear &c.—dissolyved—how. 
Plea or demurrer allowed,—proceedings. - ° 
do. do. overruled do. - o “ 
Plea—another suit depending_or former dismission— _ do, 
do. to the jurisdiction—or matter of record. do. - 
References—to Masters and Commissioners—proceedings 
before. . - - . - - 26,97 
Reports—to be transcribed into books—when. - 7 
Satisfaction —entering of on decree—how. - - 99 
Subpeena,—when to issue and service of. - - 1,3 
Suncays—included in calculations of time. - : 34 
Witnesses out of the state—examination of—proceedings. 19 
do. +sick—infirm &c.— do. do. : I) 
Pro confesso, 
decree—for want of plea, answer &c.—when to be. 
-( Charleston. ) on what terms set aside. 
———- made final—proofs required. - 
defendant may be heard on—as to what. 
——( Country.) do. do. do. - - 
in case of non resident—order for—dissolved—how. 
Reference. (for Charleston. ) 
to Master or Commissioner—proceedings—how to be. 
(for Country. ) how. - in ba 
Registers, to transcribe reports in books—when. ~ 
Reports, 
registers and commissioners—to transcribe in books—when. 
Masters and commissioners—to make—ot monies and estates 
—when. - - - - - ” 
Satisfaction, 
of decrees_to be entered—when and how. 
Sunday, 
to be included—in reckoning of time. 
Subpeena, 
not to issue till bill filed—except. 
ad respondendum—how to be served. 
Time, 


sunday—to be included in reckoning of. 
Witnesses, (see Commission, ) 
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26, 27 
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INDEX. 


1'o the Ruies oF THE Court or Sessions anpD Common PLEAS: 


see page 874. 
(Circuit Courts.) 

Admissions, 

to be in writing—when. - - - - 78 
Attorney, (officers.) 

| or other officer—not to be bail. - - - 8 

not to argue or explain—after decision. - - 54 

not more than 2 to be heard—when. - - - 85,91 
Award, (Umpirage. ) 

on return of—proceedings to judgment—how. : 40 
Briefs, ( See motion. ) 

in constitutional court—how to be. - 47, 65,84 
Circuit and Constitutional Courts. ( See, Motions. ) 
Commission, 

to take renunciation—execution of—how proved. - 15 

returned by post—how to be certified. - . - 61 
Constables, ) 

number of—to be in each district. - - - 69 

9, to be summoned by sheriff—to attend Court, - ib. 

making default—how proceeded against. - - ib. 

list of—to be kept by clk.—what to contain. - - 70 

staves for—sheriff to have 9, &c. - - - 71 
Contempt, 

for atty, to argue or explain—after decision. - - 54 
Continuance, 

by consent—cause how placed on docket. - - 20 

because of absent witness—oath for—what to contain. 25 
Costs, 

on new trial—to follow event—unless. —- - - 90 
Counsel, 

opening and concluding—order of. - - - 53 

in Const. Court, 2 only to be heard—except, on life. - 85 

in C. Pleas and Sess.—not more than 2. - ; 91 

assistant—for or against state in Sess.—when. . ib. 
Declaration, 

not to be taken from office—until. - - “ 41 

not filed before Ist day of 2d term—how then. - - 42 
Defaults, 


by jurors—recognizors and other persons—to be entered in 
a book. - ~ - - ~ ~ 56 
fines—recovered—hoy. - . - - 67 
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Dress, 


- 


of Judgments and executions—to be kept—how. b 


of Issues,—causes to be entered on—when. - in 
issues on—to be called and tried in order docketed. ° 
————-new trials—to beat head of. - ‘ - 
causes on—continued by consent—at foot of. - a 

called at 4 courts—nonsuit—unless. . - 


cause not to be entered on—till pleadings made up. . 
but by Clerk or his deputy. 
causes on—marked “plea withdrawn” or, “W. Inquiry” pro- 








ceedings. - - é - . 
continued for absence of witnesses—oath for—what to 
contain. - . - - - - 
to be preserved—as a record of court. - . 
causes on and the terms they have been at issue—to be num- 
bered. - - - . - - 
of Zraverses—to be prepared at each court—proceeded in— 
how. - - - - ~ - 
for the judges—not to be inspected by bar &c.—when. 
of writs of inguiry—or process—preference of—how. - 


of Writs of Inquiry to be executed—tobe kept. » 
causes on—when to be entered. . 
—not docketed—not to be executed. - 
precedence on—how to be. i . 
of Summary Process causes—to be kept. - . 
causes on—when to be entered—or dismissed. 
of causes noticed, at the constitutional court. . a 
when to be entered—there. - 
of issues out of equity—into Com. Pleas—how to be. - 

















of the bar—what to be—sheriff toenforce it. ‘ . 
of the clerk and sheriff—what. = ‘ : 


Errors and Appeals. ( See Motions. ) 
Executions, 


to be entered—in judgment docket. ™ i 
to be returned and filed—where. ” L a 
renewed—when—and how to issue. a ‘ 4 


Exemplifications, 


need not be sworn to—by clerk. “ é ‘ 


Filing, (files. ) 


of papers—not to be, during court hours. - - 
size of—writing—folding &c.—how to be. - 








Fines, 

of jurors—and collection of. - ; . 

do. clk. and sherifi—not producing rules. - . 
Foreclosure, 


of mortgages—proceedings—what. 
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Frivolous, : 

pleas—to be rejected on motion. - - - 5 
Insolvent, 

not moving his petition on the day—further notice required. 16 


[ssues, (See docket.) 
Judge at Chambers, 

motions before—what may be—proceedings on. 76,77 
not to be—where party could have moved court. 76. 
Judgment, ( judgments.) 














for want of a plea—entered—how to be. - - 2 
_ vacated—how. - - - ib. 
for want of replication &c—for pltff—or defdt. how, - 3 
vacated—how. - - - id. 
for frivolous or deceitful plea—how. - - - 5 
Docket of—to be kept by clerk. ¥ - - 9 
entries in—what to be. - - - id, 
satisfaction of—by whom and where to be entered. - id. 
not entered when obtained—how afterwards. - - 10 
obtained at a circuit C.—to be entered up—when. - 11 
of nonsuit after 4 terms—in what cases. - - 21 
where rule to plead expires during the term—proceeding. 33 
on award—when and how. - - - o 40 
on foreclosure of mortgage—how to be. ~ . 43 
to be entered as security—on mot. in arrest—or for N. T. 50 
Jurors, (Juries. ) 
summoned on venire—return of—how to be. = - 38 
fining of—for default, after impannelled—how. - - 39 
names of defaulters—and fines—to be entered ina book. 66 
scire facias against—for recovery of fines—how. - 67 
names of, drawn—how to be endorsed—by clerk. - 68 
Landlord and Tenant, 
owner or his agent—may defend. - - - 88 
Lib. Tenementum, 
in trespass—to be pleaded—and land set out &c. - 83 


Malicious prosecution, 

pitff. in—how to obtain copy of Indict. of felony. 
Mortgage, (Foreclosure.) 

bonds &c. secured by—judgment_to be entered. - 43 








foreclosing of_.what proceedings—to be. - - 43, 44 
Motion, (in practice. ) 
for any rule or order_to be in writing. - - 55 
if granted—to be delivered to clerk: - - - ib 
before judge at chambers—in what cases. . - 76,77 
notice of_copies &c. to be served. - ib. 
not to be—if party might have moved Court. 77 


ConsTITUTIONAL Court. 
Motions, (to be brought before Judges at Charleston and Columbia. ) 
against decision of a circuit court—rule. - - 46 
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notice of—and grounds of—to be given to atty,and judge—when. ij, 


briefs of—to be served on the judges at Charleston and Columbia, 47 











on the Ist day of Court, at Columbia. - - ib, 

3 days before the meeting of Court, at Charleston. ib, 

to be docketed—on the first day of judges meeeting. - ib, 

party failing to comply—motion or rule discharged. - ib, 

not to be heard—but upon the objections—in the notice and brief. ij, 

affidavits—in support of—how to be. - - ° ib, 

causes on—to be entered on the paper—Ist day of court. 48 

not to be heard—unless entered. - - ib. 

to be prosecuted by atty,to a decision. - - 49 
not prosecuted according to notice—adverse party to proceed 

as if ne notice—unless. - - - - ib. 


adjourned—from one court to the other—proceeding. ib, 





not to prevent judgment and execution—as security. - 50 
in the sessions—on argument, defdt to be present. - 63 
in cases on eastern circuit—to be heard at Charleston. 64 
briefs on for the judges—form of. - - é 65 
copy of proceedings—in certain cases—who to bring up. 84 

briefs on—in respect to points of Law to set forth the record 
and pleadings—how far. - ” “ 7 ib 
to state defects insisted on—by way ofappeal. ib, 

New Trial, 

cases of—how to be placed on docket. : - . 19 
costs on—to abide event of suit—unless. - - 99 


Nonsuit, 
on issues—writs of inquiry—and summary process—after 4 terms. 24 


Notice of trial, 


when issue made up—not required. - - - 26 
Opening and concluding, 

order of—in several cases. - - - - 5 
Oyer, (Copies. ) 

copy of demand declared on_to be filed_when. : 4 

of the original—demandable—when, - - “ ib, 

in sum. process causes—copy of the deed &c. to be annexed 

to process. - - - - ° 37 

Papers, 

filing—form of &c. ~ - - @ - 51,75 
Plea—Pleadings, 

rule for_to be posted. — - - - - - 1,7 

in default of_clerk to enter order for judgment. . - 

replicat. and subsequent pleadings—time allowed. - 3 

demand declared upon—copy to be filed—when. - 4 

oyer of original_demandable—when. _ - - - ib. 

frivolous or deceitful_rejected on motion. - - 5 
5 filene administravit_not admitted—unless acct. filed &c. 

to be made up—before entry on issue docket. - - 32 


possession of—party entitled to—which. - : 
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6. copies and inspection of_ezx debito. - - - ib. 
7 how to be written_folded—endorsed &c. ~ - 75 
b in trespass—where title set up—how to be. - - 83 
“ Posting, 
6. rules to plead, and to proceed in pleading—how to be. . 1, 7 
b Practice, 
" where no rule—that of C. P. of Westminster—to be. - 81 
- Renunciation, 
i of inheritance or dower__by commission—how. - 15 
‘ to be recorded &c. - - - - ‘ ib. 
9 
Repeal, 
of former rules. ° ‘ “ ° ‘ 32 
b 
Rules, , 
for pleading—to be posted—where. - - - 1,7 
: Rules and orders, 
. of course—not to be moved—while court is sitting. - 51 
" heretofore made (of practice)—repealed. - - 82 
5 Sales, 
4 of mortgaged premises_how to be. - - - 43, 44 
of lands—negroes—goods_by sheriff—how. - - 45 
ib at Georgetown—to be at the market. - - . 72 
b, proceeds of—how recovered by or against vendue masters. 89 
Sessions, 
9 business—to precede Com. Pleas—how. - : 31 
i) traverses in—a docket of—to be kept &c. - - 28 
party in—after verdict—not to deny facts by affidavit. 42 
4 affidavits in mitigation—how proceeded on. - - ib. 
Sheriffs, 
26 sales—how to be. - - - - - 45 
Summary Process, 
3 docket of—tobe kept. - - - - - 35 
causes to be entered on for trial—when. - ib. 
4 not entered—may be entered for dismission. ib. 
}. oath of parties—when required—how to proceed. - 36 
if absent—how procured. - - ib. 
af copy of the deed, note &c. (cause of action) to be annexed to 
is process. ~ - - - - - 37 
15 Surveys, 
on what scale—to be laid down. - - - 57 
7 under rule of court—notice of to be given &c. - 58 
) not to be given in evidence—unless. - - : ib. 
3 plats of—what to represent. - : . . 59 
4 not to be objected to—after cause gone to jury. - 60 
5. Tenant, 
; , sued—owner or agent—may defend. - - - 88 
; Traverse, : 
29 o- docket—to be prepared for each session—calling of. ° 28 
At Trial of issues, (see docket.) 
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where issue made up—trial next term—without notice. 96 
Vendue Masters, 

actions by—or against—for proceeds of sale—proceedings, 
Venire, 

return of—to be on oath of officer—what to contain. 
Writs of Inquiry, 

to be executed—dockct of to be kept. - 
to be entered in docket—when. 
may be executed—rule to plead expiring—same term. 
order of calling—-on the docket. - 





CORRECTION. 


Page 862. note 3. for “ cannon,” read, caro7 law. 
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No. f. STATE OFFICERS. 


4. Who is Governor of your state 
&c. 2 
A. Samuel Sprigg: title, * Gover- 
nor of Maryland,” and by courtesy 
“His Excellency the governor of 
Maryland :” term of office, one year: 
He can serve only 3 years succes- 
sively, and is not re-eligible until 
the expiration of 4 years after being 
out of that office. He is appointed 
by the joint vote of the senate and 
house of representatives. His sala- 
ry is 1.1000 currency, or $2666,66. 

2. Secretary of state &c. 2 
A. We have no secretary of state. 

An executive council consisting of 
5 persons, is annually appointed by 
both houses of the Legislature, to 
aid the governor, and in some in- 
stances to act an authoritative part 
in executive functions. 

All civil and military officers are 
appointed by the governor, with the 
advice and consent of the council, 
to whom the governor is now oblig- 
ed, to nominate the officers. 

The council now, is composed of 
Israel D. Maulsby; Thomas H. Wil- 
kinson; Nicholas Brewer; James 
Vabb and James Butcher. 

In the event ofthe death, resigna- 
tion, or removal from the state of a 
governor, the first named of his 
council acts as governor, until the 
next meeting of the legislature. 














Their title is, The Council tp 
the Governor of Maryland.” Theiy 
salary, is regulated annually, au 
is for this year $534 for each. 

Ninian Pinckney, is clerk to the 
council, with a salary of $1500, 
The council, appoint their clerk, ani 
his salary is determined by the le. 
gislature. 

3. Chief justice of the su. 

preme court of law, &c. ? 
A. Jeremiah Townly Chase, is chic! 
judge of the Court of appeals of this 
state, which is an apellate court oi 
law and equity, and the highest tr- 
bunal in our judiciary. He is a: 
pointed, by the governor and cou: 
cil. His residence, Annapolis ; ter! 
of office, during good behaviour; !- 
movable for misbehaviour, (as al 
our judges are) on conviction ii 
court of law. (1) Salary $2,200. 

4. Clerk of the superior! 

supreme court, &c. ? 
A. Thomas Harris, is clerk of tle 
court of appeals for its proceedings 
on the western shore of Marylant. 
He resides at Annapolis, and holt 
his office during good behaviour. 

As his office, is the principal 1 
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(1) He may also be removed by the 5% 
ernor upon an address of the general asset 
bly, two thirds of each house concurring: com 
This rule applies to all our judges who hol M: 
offices during good behaviour, and to the® ea 
torney general. ‘aa 
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pository of many records of various 
courts, and land records under an- 
cient laws, he may be considered as 
the principal clerical officer at law, 
in the state of Maryland. 

There is another clerk, (Mr.—— 
Parrot) for the sessions of the court 
of appeals on the eastern shore : his 
office is at Easton, where the ses- 
sions are held. 

5, —— Attorney General: &c. ? 
4. Thomas B. Dorsey: he resides in 
Ann Arundel county: term of office, 
during good behaviour : appointed, 
by the governor and council. He 
appoints his deputies, as conveni- 
ence may require. 

6. When, and where, is the annu- 
al meeting of the legislature ? 

4 Annapolis, is the seat of govern- 
ment; and the legislature assembles 


' there, on the first Monday of every 


December. 
UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 

J, Maryland constitutes only one 
(istrict, of which Theodorick Bland 
is judge ; he resides, in Baltimore. 

8. Clerk of the District court 
Kc. 2 
‘l. Philip Moore, is clerk of the dis- 
irict court, as well as of the circuit 
court, of the United States for Ma- 
ryland. 

9, —— District Attorney, &c. ? 

l, Elias Glenn: he resides at Balti- 
more. 

10, ———- Marshal,&c. ? 

‘I. Paul Bentalou :—residence, Balti- 
more. 

11. What Justice of the Su. court 
ofthe U.S. holds the circuit in your 
state, &c. 2 
‘. Gabriel Dweall, holds the circuit 
‘ourt of the U. States in this state : 


Maryland and Delaware, form his 
Crenit, 





STATE LAW AND REGULATIONS. 899 


12. At what times and places, are 
District courts of the U.S. held, &c.2 
A. The district courts of the United 
States, are held at Baltimore, on the 

jirst Tuesdays in March, June, Sep- 
tember, and December. 

13. Circuit courts &c. 2 
A. The circuit courts of the U. S. 
for the district of Maryland, are 
held at Baltimore, on the first day of 
May, and on the seventh day of Nv- 
vember, in each year. 





ELAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. 2 
4. The compilation, of the Laws 
of Maryland,” made under the aus- 
pices of the legislature, consists of 7 
volumes. 

These volumes, compose a regular 
successive series, containing all the 
laws at the time in force in this state, 
passed between the years 1692 and 
the year 1820, in which the session 
of the legislature of 1819, ended. (1) 

Besides this official publication of 
the laws of Maryland, we possess a 
compilation, ** by Virgil Maaxcy, in 
4 volumes,”’ of all the laws in force 
in this state among those passed 
from the year 1692 to the year 1809, 





(1) The first 2 volumes of this series, were 
compiled by William Kilty, the late Chancel- 
lor, the remaining 5, by William Kilty, Tho- 
mus ITarris, and F¥. N. Watkins. 

Those two first volumes, were published 
in Annapolis in the year 1800, and printed 
by Frederick Green; the latter five, were pub- 
lished at the same place in 1820; printed by 
Sfonus Green, printer to the state. 

There is only one edition, of each of the 
The titles, of all repealed and 
private acts are inserted in this compilation. 


publications. 


The two first volumes, are very scarce; price 











generally $15 for both; the other five, may 
be had for $30. 
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detailed in regular rotation. All 
private laws, are excluded from this 
compilation. (1) 

We have another and ancient cogi- 
pilation of the laws, now very rare, 
by the Reverend Thomas Bacon, 
printed at Annapolis in 1765 ; by 
Frederick Green, printer to the pro- 
vince ; it contains all the acts then 
in force, that had been passed be- 
tween the years 1637 and 1763. 

Another collection, (a sequel to 
that of Bacon,) and comprehending 
the laws in force of those passed be- 
tween 1765 and 1784, was published 
at Annapolis in 1787, printed by 
Frederick Green, printer to the state. 
This last compilation, was made by 
the Chaneellor, Alexander Contee 
Hanson. 

15. Can the publick laws in pam- 
phiets, be procured, &c? 

A. They can be had at Annapolis, 
of Jonas Green and Jehu Chandler, 
the alternate printers of the state as 
the several political parties have 
prevailed or failed, in the ascendan- 
cy of the government of the state. 
16.Isthere any Digest of the state 
laws &c? 
A. “Herty’s Digest; in which the 
laws are arranged, in the alphabeti- 
cal order of the subjects of them, from 
the earliest periods of the province of 
Maryland, to the year 1797. 1 vol. 
By Thomas Herty. Baltimore, print- 
ed 1799.” (2) 

17. Are there any Reports of cases 

in your state courts, &c. ? 


(1) The first mentioned compilation is 
quoted, by the name of “ Kilty’s Laws of Ma- 
ryland,”? as to the 2 first volumes; and as 
“« Kilty’s, Harris’, and Watkin’s Laws of Ma- 
ryland,”’ as to the remaining 5. In this collec- 
tion, the /and-/aws and the chancery-laws are 
compiled respectively, into distinct bodies. 

The other compilation is quoted, by the 
name of “* Maxcy’s Laws of Maryland.” 

(2) This book is searce; price $4. 


MARYLAND. 


STATE LAW, AND REGULATIO0y;. 


A. “Harris and M‘Henry’s Reports; 
being, a series of cases decided j; 
the provincial court, the genera 
court, (3) and the court of appeals 
Jrom the year 1700 to the year 1799, 
4 vols. By Thomas Harris, Clerk ij 
the court of appeals, and John JM. 
Henry, attorney at law.” (4) 

‘Harris and Johnson’s Reports, 
of cases argued and determined jy 
the general court, and court of appeals 
from the year 1800 to the year 180; 
1 vol. By Thomas Harris and Rew. 
dy Johnson, attorney at law. Annay. 
lis, printed 1821.” (5) 

There is no state reporter lev. 
All the reports hitherto published, 
were a matter of private enterprix 
only. (6) 

18. Is there any Digest of cases iy 
your state courts, &c. ? 

4. There is no digest, either extaii 
or in preparation. 

19. Are there any Treatises « 
the law, in your state &c.? 

A. * Hall’s Justice; entitled thei: 
Jice and authority of a Justice of tle 
Peace. 1 vol. By John E. Hall. Bul 
timore, printed 1815.” (7) 

The ** Magistrates Guide. 1 vil. 
edit. By J. B. Colvin. Georgetowi, 
printed 1819.” (8) 


9) 


ow 


(3) Both of which, have been abolished. 

(4) The first of these volumes, was pu): 
lished in the year 1809, at New York, by / 
Riley ; the last of them, was printed at A! 
napolis, by Sonas Green, in 1818. 

They are called, ‘‘ Maryland Reports.” 

(5) This is a continuation of Harris and 
M‘Henry’s Reports and the last of state de 
cisions, as yet published. 

Messrs. Harris and Sfobnson, will continue 
the series of reports, in t§e court of appeals. 

(6) The price of Harris’ and M‘Henry® 
Reports is $5, for each volume, and of Har 
ris’ and Johnson’s $6. 

(7) Price, $3. 

(8) Price, $3. 
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They both contain precedents as 
well as matter of treatise. 

‘“ Hall’s Admiralty ; containing 
the practice and jurisdiction of the 
court of admiralty. 1 vol. By John E. 
Hall. Baltimore, printed 1809.” (1) 

90. Foreign law books repub- 

lished in your state, &c. ? 
4. No foreign law books, {except a 
few English) have been republished 
here in their original language. ‘Two 
important foreign works, however, 
have been translated in Baltimore 
and published there with notes. 

1. * Laws of the Sea; with refer- 
ence to Maritime Commerce during 
peace and war. Translated from the 
German of Frederick J. Jacobson, 
Advocate of Altona, (Denmark.) 1 vol. 
By William Frick, (of Baltimore,) 
Counsellor at Law, with notes by the 
translator. Baltimore. 1818.”’ (2) 

2. * Essay on Maritime Loans ; 





: from the French of M. B. M. Emeri- 


gon, with notes; and with transla- 
lions from the Digest and Code of Jus- 
linan &e. 1 val. By John E. Hall. 
Baltimore. 1814.’’ (3) 

91. Reports of Cases in the 

district or circuit courts of the U.S. 
in your state, &c. ? 
4. There are no regular reports of 
cases in those courts ; a few of Judge 
Winchester’s decisions in the district 
court, are preserved in the notes of 
Peters’ (Pa.) Admiralty Reports, and 
Cranch’s Reports, S. Court U.S. 

22. Is there any Digest of cases 
in those courts, &c. ? 





(1) Price, $2 50. This work, is a transla- 
tion of “Clerks’ Praxis Curia Admiralitatis,” 
with notes by Mr. Hall, on the practice of the 
District Courts of the U. States ; and an his- 
torical dissertation by him, on the jurisdic- 
tion of the Admiralty; and ends, with a col- 
lection of admiralty precedents. 


(2) The original was published at Altona 


in 1815, and has been very ably translated. 
Price, $6 50, 


A. There is no digest of adjudged 
cases in either of those courts: The 
Circuit Court, has rules of practice, 
which have been collected and prin- 
ted, and accompany these answers. 
(4)! «of 

23. Have any books been compo- 
sed, in your State, Ac. ? 
4. Besides the works particularized 
in the preceding answers, the follow- 
ing books on law have been compos- 
ed in this state. 

1. * Hall’s Law Journal ; com- 
prising information on legal  sub- 
jects—cases adjudged in the supreme 
court of the U. States, and in the Fe- 
deral and state courts generally—Le- 
gal Essays—opinions of Council, and, 
in general being a repository for juris- 
prudene. 6 vols. By John E. Hall.’(5) 

2. ** Report of the English Sta- 
tutes; which existed at the time of 
the first emigration of the people of 
Maryland, and have been found appli- 
cable to their local and other circum- 
stances ; and of those made since that 
period, and introduced into the practice 
of our courts of law and equity ; and 
all such parts of the same as may be 
proper to be introduced into the statute 
law of Maryland. 1 vo]. By William 
Kilty, chancellor of Maryland. Anna- 
polis, printed 1811. By Jehu Chand- 
ler.”? (6) 

5S. American Clerk’s Maga- 
zine; being a collection of legal pre- 
cedents. 1 vol.” (7) 

4. Deputy Commissary’s Guide ; 
on the law and practice of the court 
for the probate of wills, and adminis- 


(3) Price, $5. 

(4) To be published under the ‘‘ Federal 
System.” See page 126, ante note 1. Ed. 

(5) The Ist series in 3 vols. and 2d. inS 
vols. commenced in 1808, and ended in 1817. 

(6) Price $5. This elaborate work, was 
executed under a resolution of the legislature, 
and is minute and satisfactory. 





(7) Price, $1 50. 
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tration of the estates of deceased per- 
sons. 1 vol. By Eli Valette. published 
before the revolution.” (1) 

5. ©The Landholders Assistant 
and Land Office Guide; being an 
exposition of the proprietary and state 
land titles of Maryland ; the rules and 
practice as established for acquiring 
land from the proprietary, and subse- 
quently, from the state; containing 
all the proprietary regulations, and 
instructions respecting the alienation 
of the soil of Maryland; and the 
laws enacted by the state on that 
subject; and in general, in rela- 
tion to its title to land ; comprising de- 
cisions by the chancellor as judge of 
the land office ; and particulars of the 
revenue system of the proprietary. 1vol. 
By John Kilty. Baltimore.” 1808.(2) 

6. “A Treatise, on the law of 
principal and agent and of sales by 
auction. 2 vols. By Samuel Liver- 
more, Counsellor at Law.” (3) 

7. * The revenue law of the Uni- 
ted States; being a compilation of 
all the commercial Laws of the United 
States passed from the institution of 
the government, to the year 1814. 1 
vol. By John Brice, Deputy Collector 
of the port of Baltimore. Baltimore, | 
Printed 1814.” (4) 

8. * A course of legal study; 1 
vol. By. David Hoffman, professor of 
law in the university of Maryland.” 
Baltimore. printed 1817. (5) 

(1) Price, $1 60. 

(2) It forms a complete history of the land 
ofice and a minute treatise on its practice, 
preceded by a historical view of the settle- 
ment of Maryland, and intermingled with 
sketches of provincial history. Mr. KXilty, 
(brother to the late chancellor) was former 
register of the land office, for the western 
shore of Maryland. This work is abundantly 
faithful to its title. Price, $5. 

(3) The frst edition of this valuable work, 
was in 1 vol. the second in 2 vols. and pub- | 
lished at Baltimore in 1818. Price, of the se- 
copd edition, $8. 
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9. ** A treatise on wills ; 1 vol, By 
James F. Brice, (of Annapolis,” ) 
(6) 

10. ‘Modern Entries ; adapied 
to the American Courts of Justice, be- 
ing a complete system of approved pre. 
cedents ; consisting of conveyancing, 
declarations, entries, pleas, replica. 
tions, &c. and writs, with an index 
to the principal work, and of reference 
to most of the ancient and modern en- 
tries. 2 vols. By Thomas Harris.” An- 
napolis. Printed 1801. (7) 

11. ** The ejectment law of Mary- 
land ; embracing within a narrow 
compass all the decisions of the courts 
of law of Maryland, deemed worthy 
of notice, relating to the title and loca- 
tion of land. 1 vol. By John M+Hen- 
ry, attorney at law, and one of the re- 
porters of the Maryland reports. Priv- 
ted at Fredericktown, Md. 1822,” (8) 

12. David H. Perine, of the Regis- 
ter of wills office of this county, is 
preparing a work on the * Testamer- 
tary system, and orphan’s court prac- 
lice,”’ of this state. 


ATTORNIES—~ COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel: 


‘lor, &c. ? 


A. There is no such distinction, in 
this state. 

25. By whom are attornies or 
counsellors admitted, &c. 2 
4. Attornies are admitted by the 
different courts upon examination in- 

(4) Price $5. 

(5) Price, $4 50. 

(6) Price, $1 50, 

(7) Price, $15. This is an elaborate ant 
able work, and particularly exemplifies the 
peculiar practice of the Maryland judicatur¢ 
Mr Harris, is now clerk of the court of ap 
peals of the western shore. 

(8) Price, $5. This work, comprehends 
only the peculiar doctrines of the Maryland 
land law, in reference to ejectment; it is ace 
cyrately and perspicuously written. 
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to their moral character and legal 
proficiency by two examiners, gen- 
tlemen of the bar, who are appoint- 
ed for the occasion. Attornies must 
pe actually admitted in each of the 
courts, for which they desire to be 
attornies. ‘Their names are regis- 
tered on the roll by their signatures 
on admission to the several oaths 
then administered to them, and their 
subscription to the declaration of 
their belief in the christian religion. 
[his roll is contained in a book ap- 
propriated to it. 

In Baltimore county court, a term 


of 3 years study, under the inspec- | 


tion of some attorney or judge of 
this state, is required. This terin of 
study, is required also in the district 
court of the United States of this 
state, and also, it is believed, in the 
different county courts of Maryland. 
Baltimore county court, is peculiar 
however in its requisition, that the 
applicant shall have resided at Jeast 
3 years immediately preceding his 
application, within the state of Ma- 
ryland. 

In the circuit court of the United 
States for this state, no applicant 
can be admitted as attorney, without 
having been for 2 years an admitted 
attorney of some one of the county 
courts of Maryland, or of the courts 
of another state. ‘The same rule ap- 
plies to the court of appeals, and to 
the court of chancery, of this state. 

26. On what conditions, &c. from 
other states, &c. 2 
4, They are admitted with the limi- 
tation just alluded to as to residence 
prescribed by Baltimore county 
court; and as to the term ofa previous 
attorneyship exacted, in the circuit 
court of the United States, the chan- 
cery court, and court of appeals. 


(1) The county and orphan’s courts, are 


described severally by the names of the coun- | as the case fs. 
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27. What are the names of the se- 
veral courts in your state, &c. ? 
4. The courts of ** Justices of the 
Peace.” The several ** County 
Courts.”? The * Orphan’s Courts,” 
of the several counties. The * Bal- 
timore City Court.” ‘The * High 
Court of Chancery.’ The ** Court 
of Appeals.” (1) 

28. Their style, &c. 2 
4. ** Judges of the court of appeals.” 
** Chief Judge and Associate Judges 
of (Baltimore) County Court.” (2) 
** Justices of the Orphan’s Court.” 
"The Chancellor of Maryland.” 
** Chief Judge and Associate Judges 
of Baltimore City Court.” * Justice 
of the Peace.” 

29. ‘The extent of their several ter- 
ritorial jurisdictions, &c. 2 

30. Which have original jurisdic- 
tion, &c. ? 

31. partly original, and part. 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, Ac. 2 

33. Which are courts of equity. 
and which of law, &c. 2 
I. The Court of a Justice of the 

Peace. 

A. Justices of the peace within their 
respective countics, have exclusive 








jurisdiction of all cases of debt where 


the debt and damages incident to-it, 
does not exceed 50 dollars ; and with- 
in that sum, have cognizance of con- 
tracts for the delivery of grain; and 
have also jurisdiction in cases of 
trespass “by cutting, destroying 
or carrying away timber or wood 
from any land’? where the damages 
do not exceed 50 doliars. The da- 


ties sas “ Baltimore County Court, or orphan’s 
court.” &c.” 
(2) Or “ Ann Arundel County Court, &c.’ 
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mages are to be assessed by “ twoor 
three freeholders’? appointed by the 
justice, 

He cannot take cognizance of the 
case, where the defendant shall on 
oath declare that he claims title to 
the land on which the timber or 
wood was growing or lying. From 
the decision of a justice of the peace, 
an appeal lies to the county court 
where the sum in question exceeds 
$2. 66, (or 100 lbs. tobacco.) Buta 
certiorari lies in all cases and for all 
amounts, from the county court to 
the justice of the peace. 

Whether, a case originally decid- 
ed by a justice and carried by appeal 
to the county court, can be further 
transferred to the court of appeals, 
has not yet been positively decided, 
though cases thus arising have been 
determined by that court. 

On appeal from the magistrate, 
the county court or a jury, as either 
party may desire, determines the 
case de novo and on equitable princi- 
ples. Cases are transmitted to the 
county court upon simple appeal ; 
the appellant then files a petition in 
the county court and summons the 
appellee by subpena to that court, to 
hear and abide its investigation. 

In order to stay execution, a bond 
with surety must be given to the ma- 
gistrate on appeal from his decision. 

IL. * The Baltimore City Court.” 

This court, (composed of a chief 


judge and two associates,) is a court 


of (exclusive) criminal jurisdiction, 
over all criminal cases arising with- 
in the limits of the city of Baltimore. 

Baltimore county court, has such 


jurisdiction without those limits. 


All appeals, too, from magis- 
trate’s judgments for fines and for- 
feitures exacted by the ordinances of 
the city of Baltimore, must be made 
to the Baltimore city court; and 
claims by the city, of fines and for- 
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cognizance of justices of the peace, 
must be prosecuted in this court. 

It also entertains jurisdiction cop. 
currently with Baltimore county 
court, of petitions for freedom, 
brought by negroes. 


Ill. * The Orphan’s Court.” 


A court under this denominatioy, 
is assigned to each county: It js 
composed of 3 Judges, who hold thei, 
offices at the pleasure of the gover. 
nor and council. 

These courts have exclusive origi- 
nal cognizance of the concerns of ¢e. 
ceased persons; and from their deci- 
sion an appeal lies to the court ol ap. 
peals ; or by consent of parties, to the 
county court of the same county. 
(See post. No. 65, for a more particu: 
lar account of this Court.) : 


IV. “ The County Court.” 

The state of Maryland, is divided 
into 6 judicial districts, each formed 
by two or more of the counties. 

To each district is assigned a chief 
justice, and two associate judges, who 
at two terms in every year holda 
court called “ county court” in each 
of the counties composing their dis- 
trict. 

The county courts, have within 
their respective counties unlimited 
cognizance of all cases at law not 
within the exclusive jurisdiction of 4 
justice of the peace, and consequent: 
ly, have jurisdiction of all matters 
involving more than 50 dollars, au! 
all other civil causes whatsoever. 

No defendant however can be ar 
rested on mesne process out of the 
county of his residence, until a wi"! 
be issued against him in that coun!) 
and returned non est. 

The county courts have also 
Equity side, in which department 
they have full chancery jurisdictio”. 





where the defendant or one of the 


STATE LAW, AND REGULATIOng, 


feitures whose amount exceeds the 





de 
or 
la 
po 









> mi 
mi 
' co 










| pr 
to 
V, 


’ 











> the 
; | 
an 
rin 
2 
the 
ble 
tim 
in 
I 
the 
olli 
gin 
wes 
apy 
the 
if 
Cou 
cast 
pur 
Ori 
; and 
esta 
H 
' inte 
prie 
pers 
| tute 




































(1 
jUrisc 
out { 


City 


(3) 
and ( 











1821, 2.] 


defendants resides within the county, 
or isa nonresident, and in all particu- 
lars exercise the equitable judicial 
powers of the chancellor. 

The county courts, (except Balti- 
more county) (1) have unlimited cri- 
minal jurisdiction throughout their 


» counties. 


From this tribunal, an appeal is 
provided in cases of law and equity 
to the court of appeals. 

Vv. “« The High Court of Chancery.” 

This is a court administered, by 
the « Chancellor of Maryland.” 

He is appointed by the governor 
and council, and holds his office du- 
ring good behaviour. 

His judicial cognizance is over 
the whole state, and is solely equita- 
ble & concurrently so,as has been in- 
timated, with the county courts with- 
in the sphere of their counties, 

He is keeper of the great seal, and 
the judge in all questions in the land 
ollice of the state, (2) being the ori- 
ginal tribunal in such cases for the 


| western shore of Maryland, and the 


appellate judge of such causes from 
the eastern shore. 

He has concurrently with the 
county courts, cognizance in the 
cases of lunatics and ideots for the 
purpose of establishing the lunacy 
or ideocy by the English procedure, 
and committing, the care of their 


' estates, 


He has the superintendance of the 


interests of infants, as to the pro- 


priety of selling their real estate or 
personalty, &c. as prescribed by sta- 


tute, though without the power of 


(1) Which appears to have such criminal 
jurisdiction over the county of Baltimore, with- 


out the city limits. (See ante “ Baltimore 
City Court.”) Ed. 


(2) See answer, to No. 140. post. 
(3) The General Court,(which had appellate 
end original powers) was at liberty to retain 
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guardianship as assumed by the En- 
glish Chancery. 

From his decisions, an appeal lies 
to the court of appeals. 

‘The chancery sits twice, annually 
on each shore of Maryland. ‘Lhe 
stated terms are, on the 2d Tuesdays 
of March and July; the 4th Tuesday 
of September and the 1st Tuesday in 
December. 

Vi. “The Court of Appeals. 

This court is composed of 6 judg- 
es, being, the chief judges of the se- 
veral judicial districts of the state: 
The chief judge of the district in 
which Annapolis is situate, is styled 


.by the Judiciary Law “the chief 


judge of the court of appeals.’’ 

The chief judge of the court below 
which has rendered the judgment in 
the case, does not act in it on the ap- 
peal. 

The court of appeals is empower- 
ed to render the judgment, which it 
thinks that the court below should 
have pronounced, and may issue ex- 
ecution ; and it has unqualified dis- 
cretion to remit the case by proceden- 
do, to the original court for further 
ascertainment and trial, or decide it 
peremtorily. (3) 

To this court, civil causes may be 
transferred for error, either by ap- 
peal or by writ of error issued from 
chancery. Ineither case, bond with 
sureties must be given to fulfil the 
final judgdment; otherwise execu- 
tion is not stayed by the removal of 
the cause. 

No appeal or writ of error on any 
judgment or decree can be sued, af- 








for trial by jury, the causes which were 
brought to it by appeal. The Court of ap- 
peals of the former judiciary system, had al- 
so this privilege; but this discretion is consid- 
ered as virtually withdrawn from it, by the 
more recent Law, and no trial by jury can 
now take placein this court. 
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ter 3 years have elapsed from the 
time of rendering the judgment or 
decree. 

The procedure by appeal, is al- 
most always used. 

Criminal cases, are transferred 
by writ of error, (though anciently, | 
a bill of exceptions lay in criminal | 
cases as well of felonies as misde- 
meanours:) and where the writ of 
error is in any case adopted, there is 
no formality of *‘allowance”’ of the 
writ, asin England. 

This is the ultimate court of le- 
gal and equitable jurisdiction, an ap- 
peal to it lying in all cases, from the 
decisions of the court of chancery. 

The terms, are in June and De- 
tember ; but arguments are heard 
only in June; the other term is ap- 
propriated to entries, in disputed 





cases, 
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$4. What methods are used 
carry up judgments &c. ? 
A. Seeante. Our proceedings in equ. 
ty are by bill and subpeena, and gey. 
erally formed and regulated as tig 
english procedure is. [tis proper ty 
notice an important peculiarity 9) 
this head, which is, that the defey. 
dant, (asin admiralty practice) may 
call on the complainant to answer 9, 
oath, allegations and _ interrogato. 
ries propounded and charged in the 
defendant’s answer. 


MISCELLANEOUS. 


55. Who is State Printer, &c.? 
A. John Chandler ; he resides at Av: 
napolis. 

36. Who is the principal Booksell:i 
at the seat of Government 2 
A. George Shaw. 
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No. 1. CONVEYANCE BY DEED, &c. 
1. What is the kind of Deed most 
‘,use in your state &c. is it that of 
bargain and sale? 
4. The deed of bargain and sale is 
most in use in this state; the con- 
yeyance by lease and release is some- 
times adopted. 

9. Does the legal possession pass 

without livery, &c. ? 
4. The legal possession, passes to 
ihe grantee by the operation solely 
of the statute of uses without livery 
of seizen or any other act of either 
party. (1) We have however a law 
of 1715, enacting that “ all sales and 
erants of land’ by deed indented 
and enroled, shall avail without li- 
very of seizen. 

3. In the creation of estates in fee, 

or fee tail, are technical words ne- 
cessary, &c. ? 
4. Technical words are necessary, 
asin England; the term * heirs” is 
requisite to create a fee simple es- 
tate, and “heirs of the body” an 
estate in tail. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, dc. ? 


1, By the rules of the common law. 

5. Are attesting witnesses &c. re- 
uired to conveyances ? 

6. Must the deed be sealed ? 

7. Is a scroll sufficient? 

4. Attesting witnesses are not ne- 
ressary to the perfection of a deed ; 
all deeds must be sealed, but a scroll 
sutlices for a seal. 

(1) As to how far an actual peaceful seizen 
of land is necessary to make it the object of 
“conveyance by bargain and sale, it is to be 
observed, that the common law as to buying 
and selling pretended titles is received in 
Maryland, and the statute of 32 H. viii. c. 9. 
on that point is in force here ; not however, 
the statute of 1 R. ii. c. 9. It has nevertheless 
been decided, that a bargain and sale of an 
entire tract is valid to the extent purported by 
the deed, although part of the tract be dis- 
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8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
A. The common law requisites for 
the constitution of a deed are not dis- 
pensed with, except in one instance 
relative to the character of the deed, 
that is, that actual indenting is not 
necessary to constitute an indenture 
of conveyance of land. 

9, Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
A. Deeds conveying any estate of in- 
heritance or freehold, or any estate 
for above 7 years, or declaring or li- 
miting any use, must be acknow- 
ledged by the grantor when made in 
this state, before two justices of the 
peace of the county where the land 
lies, or where the grantor resides, (2) 
or before a judge of the county court 
of the county where the land is situ- 
ate ; and must be recorded among the 
records of the county where the land 
lies, within 6 calender months (3) af- 
ter the date of the deed. The clerk 
of the county court is the recorder 
for this purpose. 

The acknowledgment and record- 
ing, are essential to give validity to 
the deed even as between the parties 
and their heirs. 


puted and adversely possessed against the 
grantor; and the statute has not been extend- 





ed here, to prevent alienation of disputed 
chattels real. 

(2) Where one, not a resident of this state, 
only sojourns in a county, or even has visited 
it for the sole purpose of acknowledging the 
deed, that county is considered guoad this law, 
his residence. There is a decision to this effect. 

(3) The time of recording the deed, is es- 
teemed to be matter of fact for the jury, and 
long possession may, as has been decided 
here, raise a presumption of due enrolment 
of the conveyance, as it may also, that a deed 
of bargain and sale has been made, 
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Where, however, adeed has with- 
out fraud, been omitted to be record- 
ed, on bill filed in chancery, and up- 
on notice in the public prints of the 
substance of the bill, for such time 
as the court may think proper, the 
deed will be admitted to record and 
avail, as if duly recorded originally, 
except as to subsequent creditors 
and subsequent innocent purchasers, 
and provided the deed be recorded 
within 6 months 


ed the right of reviewing the decree. 
by bill within 18 calender months_ 
from the time of making the decree. | 


The acknowledgment and also the 
recording, have relation to the date 
of the deed, except where there are 
two deeds with acknowledgments of 


different dates, in such a case, the se- | 


nior acknowledgment will prevail 
without regard to the relative dates 
of the deeds. 


This last position has not been ex- 


pressly enacted by our statute, nor 
has it yet been decided by our highest 
court of law, but is sanctioned by 
the decision of an inferior judicature, 
and the sentiment of the bar. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 


riod: in what office: will notice of 


the prior title, though unrecorded, 
bar the second incumbrancer ? 

A. The deed, as has already been in- 
timated, if not recorded, is void 
against all persons in every capacity, 
with the reservation of the right of 
restoring it, as stated, by bill in 
equity : 

Notice of title under a prior unre- 
eorded deed, has no legal effect what- 
ever. 

11. May a feme eovert convey 
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estate held in her own right, and hep 
dower in the husband’s estate, &c2 

12. Is this done by joining wii, 
him in the conveyance, &c. ? 

13. Is a private examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. ? 
A. A feme covert, may convey oy 
mortgage lands held in her oyyp 





after the decree |‘ ; 
° . . . . | 2 é . ‘ 
which thus admits it to registration, |‘ “ deed of bargain and sale, and 


and reserving to the persons interest- making the acknowledgment and in. 


right, by uniting with her husband 


curring the private examinatioy 
which shall presently be mentioned, 

‘Vo convey her dower interest, she 
need not unite in the deed by signing 
and sealing it; if she makes the ac. 
knowledgment and is examined pri- 
vately, it is suflicient in that case. 

The acknowledgment of the deed 
here alluded to, must be made by the 
husband and wife before the authori- 
ties mentioned in the answer to tle 
9th question, as competent to take 
acknowledgments : 

After the husband and wife have 
so acknowledged the deed, the per- 
sons who have received the acknow- 
ledgment must examine the feme cv- 
vert “ apart from and out of the hear- 
ing” and presence of her husband 
‘** whether she has made her said ac- 
knowledgment willingly and freely, 
and without being induced thereto 
by fear or threats of or ill usage by 
her said husband or fear of his dis- 
pleasure.” 

15. What is the form of a cer 
tificate by the officer, where a fen 
covert acknowledges the executiot 
&c ? 

4. The following is the form recog: 
nized by the decision of our highest 
court. (Supposed to be taken b) 
two justices of the peace in thi 
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« Maryland ! 
_—— County, to wit: 

Be it remembered that o 
day of &¢- before the subscribers 
two justices, &c. of the state Sc. in 
ani for said county, personally appear 
J. B. and his wife C. B. and ac- 
knvwledge the foregoing, &c. to be 
their act and deeds and the said C. 
B. being by us privately examined se- 
porate and apart from and out of the 
heaving of her said husband did de- 
cre, that she made her said acknow- 
ledgment willingly and freely and 
without being induced thereto by fear, 
or threats of. or tl usage by her said 
husband, or fear of his displeasure. 

E. F. 
G. HH.” 

16. To bar the feme of dower in 
ihe husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. As has been mentioned, the feme 
covert, to be barred of dower, must 
make the acknowledgment just reci- 
ted and submit to the examination, 
but need not join in the deed ; and 
this is the law too in cases of execu- 
tion of the husband’s land whether 
for his own or his wife’s debts, and 
also, where they are non-residents. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

1. ‘The common law regulates dow- 
er in this state with this only varia- 
tion, that a widow, by anact of our 
legislature passed a few years ago, 
is now endowable of a trust estate. 

18. What Officers in your State are 
authorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
4. This question has been already 
answered, (No. 9.) to repeat, how- 
ever, any two justices of the peace 
and each of the judges of the county 
courts, are so authorised ; it may be 
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added, that the Mayor of the city of 
Annapolis has also to this effect, the 
power of the justices of the peace and 
the judges of the county courts with- 
in .dnne Arundel county. 

19. What is the form of a certifi- 
cate by such ofticer, when the gran- 
tor acknowledges the execution ? 

A. Maryland ! 
County, to wit: 

Be it remembered that on this 
day of fc. 4. B. personally ap- 
pears before the subscribers two justi- 
ces of the state &c. and acknowledges 
the foregoing indenture of bargain and 
sale &c. ** to be his act and deed.” 

C. D. 
EK. F.” 

Acknowledging the land conveyed 
to be * the right and interest &c.” of 
the grantee will suffice, by the spe- 
cial indulgence of an act of assembly 
passed to that effect; but it is advi- 
sable to adopt the first mentioned 
terms of acknowledgment. 











20. What is the form when the ex- 

ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
4. No deed by our law can be au- 
thenticated by the deposition of wit- 
nesses, aS a substitution for the ac- 
knowledgment of the grantor. Only 
letters of attorney by non-residents 
for the conveyance of land, may be 
thus verified, as will hereafter be 
shown. 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

A. The grantor, need not subscribe 
the acknowledgment: where a wit- 


a letter of attorney above referred 
to, it is the practice to obtain his 
signature to the certificate of the de- 





| demanded by the statute. 





position, although it is not expressly 


(And the 


ness attests on oath the execution of 
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signature of the deponent, by the 
English decisions, seems not essen- 
tial to perfect a deposition.) 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
A. 4n no case where an acknowledg- 
ment is taken within this state, is it 
necessary to affix a seal to the offi- 
cer’s signature, except, perhaps, 
where the Mayor of Annapolis re- 
ceives an acknowledgment, in which 
case the corporate seal of the city 
ought in caution to be annexed to his 
certificate. When an acknowledg- 
ment is made in a county in this 
state where the land does not tie, 
but where the party resides, the 
clerk of the county court must certi- 
fy under his hand and the seal of 
the court, the official capacity of 
the justices or judge who receives 
the acknowledgment. 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
4. Where a quaker is called to at- 
test in this state, he is required to 
“solemnly, sincerely and truly de- 
clare and affirm ;” and all persons 
who are scrupulous of taking an oath 
are permitted thus to affirm, and 
their affirmation avails as an oath. 
Until the year 1807, this privilege 
was confined to Quakers, Nicholites, 
Tunkers and Mennonists. 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
Ac. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
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immediate deed or secondly, by let, 
ter of attorney. 

1. When agrantor who resides oy 
is out of this state, shall execute op 
be about to execute a deed for the 
conveyance of Jand or heredita. 
ments or the limitation of any use iy 
them, the intended grantee may ap. 


nly to the clerk of the county cou 


uf the county where the lands, tene. 
ments or hereditaments lie, who up: 
on having produced to him the as. 
sent thereto in writing of the grant. 
or, Shall issue a commission to two 
or more commissioners resident iy 
the place where the grantor resides 
or may be, authorising them or any 
two of them to take the acknowl. 
edgment of the grantor; which must 
be certified under their hands and 
seals: This certificate and the con- 
mission must, together with the deed, 
be returned to the county court which 
issues the commission ; and where, 
the encive proceeding and convey- 
ance must then be recorded within 
6 calendar months after the execu- 
tion of the deed, as stated in an- 
swer to question Vo. 9. 

2. Or the party may execute a 
deed, and by letter of attorney author- 
ize it to be acknowledged in his 
name, before the authorities in this 
state, qualified to receive the ac- 
knowledgment of deeds generally. 

The letter of attorney, may be 
incorporated with the conveyance 
or annexed to it. In either case the 
mode of proof of the letter of attorney 
will be the same and as follows: 
the subscribing witnesses to it or 
‘any of them,” (understood to mean 
any one of them) may prove its exe: 
cution by their oath, before any 


4. Our law on this subject, is re- | county court of the county where t 


plete with detail. 
A non-resident may convey land 
situate in this state either first by 








ty; or before any one of the judges 


land may be situale; or before an) 
two justices of the peace of that coun- 
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of some one of the judicial districts 
of this state; or it may be proved 
by the subscribing witnesses or any of 
them before the governor or chief 
magistrate, mayor of some corpora- 
tion, or notary publick, a court of 
justice, or judge or justice thereof of 
the state, place or country, where 
any such letter of attorney shall 
have been executed. 

If the deposition be taken before 
the governor or chief magistrate as 
above mentioned, he must ce. tify 
the same under his hand, ana tie 
seal of the state, place or country 
where the letter of attorney shall 
have been executed : The deposition 
mustbe certified under the hand of 
ithe mayor and seal of the corporation 
when taken before him; under the 
hand and notarial seal of the notary 
if he shall take it; under the seal of 
the court if taken before it; and un- 
der the hand of the judge or justice 
thereof and the seal of his court if 
taken before such judge or justice ; 
the certificate will thus be sufficient- 
ly verified. 

It is proper to subjoin the pro- 
visions of formality, where a feme co- 
vert out of this state has to impart 
any interest inland whether of dow- 
eror of property in her own right. 

1. She may perfect her convey- 
ance or relinquishment of dower, by 
an acknowledgment before commis- 
stoners appointed in the manner a- 
bove detailed as to grantors gener- 
ally, and the examination must be 
inthe terms mentioned in the an- 
swer to questions Vo. 11, 12, 13, 
14, and take place in the same man- 
ner, apart from and out of the hear- 
ing of her husband. 

3. Or, the acknowledgment and 
the examination of the feme covert 
may take place, by a justice of the 
Supreme or circuit court of the U. 
States; or by the governor or chief 
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magistrate, the mayor of some cor- 
poration, or court of justice or judge 
thereof, of the state or country where 
such deed ‘may be acknowledged.” 

The acknowledgment, is certified 
and authenticated, as mentioned in 
the first part of this answer respect- 
ing proof of letters of attorney. 

Where the feme covert does thus 
acknowledge a deed by which she 
conveys any interest, her husband 
may acknowledge the deed before 
the same authorities who receive her 
acknowledgment. But the law has 
not explicitly allowed this privilege 
to the husband, where the feme re- 
linquishes her dower by mere ac- 
knowledgment and examination and 
without joining in the deed, as she 
may omit to do according to the pro- 
vision to which I have referred in 
my answer to queries Vo. 11, 12, 
13, and 14. 

Itis not so clear, that in sucha 
case the husband may acknowledge 
the deed in the manner above men- 
tioned before those who take the 
wife’s acknowledgment, since it 
might be urged that a mere acknowl- 
edgment and submission to exami- 
nation by the wife, is not within the 
special letter of the law, a convey- 
ance, but only a bar, estoppel or pre- 
clusion. 

To enable the husband to make 
his acknowledgment before the same 
officers who take his wife’s acknowl- 
edgment and examination, when 
she has but a dower-interest, it will 
be advisable for her to join in the 
deed and thus perform the act of 
“conveying.” Otherwise, the hus- 
band may (perhaps) be obliged to 
have recourse to acknowiedgment 
by letter of attorney, or before cem- 
missioners as heretofore stated. 
The act of assembly just noticed 
was passed buta few vears ago, and 
no adjudication upon it has yet oc- 
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curred. It has now been thought | ning with the words * this inden, 


necessary, however, to advert to 
its apparent incompleteness in this | 
one particular. | 

All these deeds of non residents | 
&c, must be recorded within 6 months 
from their date, in the office of the | 
county court of the county where 
the land may be situate. 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found; is there any provision 
in those cases for secondary proofs, 
&c. 2 
. No secondary proofs, are admit- 
ted to perfect a deed or introduce it 
as evidence on trial. Long posses- 
sion may create a legal presumption 
of a deed, and evenof its due enrol- 
ment, where even a defective deed 
has been exhibited in evidence, but 
nothing else is admitted as supple- 
tory to these strict ceremonies for 
the completion of deeds, which have 
been stated. 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. This question it is conceived has 
been answered: See answers Vo. 
94,and 25; also answer .Vo. 20. 

28. Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
A. Copies of the record of deeds and 
mortgages are received in evidence, 
but not by any express provision ; 
by the construction however of com- 
mon law on the point, they ought to 
beand are admitted ; ‘They must be 
certified under the hand of the clerk 
ofthe county court, who is eax officio 
Recorder, and under the seal of that 
court. 

When actual indenting was requi- 
red here to constitute an indenture, 





the copy of arecord of a deed begin- 


ture’? was received as proof of tip 
indenting, if the original deed woy 
not produced. 

Where a power of attorney in je. 
lation to.the conveyance is inCorpo. 
rated with the deed, a copy of th 
record of the entire instrument als) 
proves the power of attorney, as has 
been decided. 

29. In what order, do mortgage 
take preference of each other ? 

4. By priority of execution. 

30. Is any time allowed after ey. 

cution, within which the morigay 
being recorded, a subsequent mort. 
gage gains no priority by first r. 
gistering ? 
A. Six months, is the term in this 
state within which a mortgage may 
be recorded (see Answer No. 9.) aut 
if so recorded, a subsequent mort- 
gage does not gain precedence by 
prior registration. 

31. May deeds of mortgage, be 
acknowledged and prvoved in like 
manner in and out of the state, re- 
corded and have like competency iv 
evidence, as absolute deeds &c? 
A. Deeds of mortgage are subject: 
ed to the same rules of authentic 
tion, and registration, and are tl 
every point of evidence treated, a 
absolute deeds. 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2 
A. Nothing material suggests itsell 
to be added, to the observations al: 
ready made on this article. 

A widow is entitled to dower 6! 
an equitable estate, but not to opt 
rate to the prejudice of any lien & 
equitable claims upon the land. 

On a husband’s conviction of po 
lygamy, the wife is endowed of one 
third of his real estate, and is alse 
entitled to one third of his person! 
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estate ; and in such case, the husband 
forfeits his right as tenant by the 
curtesy, and also his right to all es- 
tate personal or mixed, which he 
may have in right of his wife. 

For this offence by the woman, 
she forfeits her right to dower, and 
her distributory share of the hus- 
band’s personal property. 

Jlien females, are entitled to dow- 
er on intermarriage with citizens of 
the United States, if they shall re- 
side in the United States after such 


intermarriage. 


We have adopted the English law 
of tenancy by curtesy. In the case of 
a division of land by sale as above 
referred to, the tenant by curtesy 
receives a proportion of the proceeds, 
determined as in the case of dower. 

The common law of dower and of 
curtesy, is not further qualified by 
our statutes: But, we have settled a 
point full of question upon circum- 
stances, in the English system, in 
enacting **that every devise of land 
or any estate therein, or bequest of 
personal estate, to the wife of the 
iestator [by the testator] shall be con- 
strued to be intended in bar of her 
dower in lands, or share of the per- 
sonal estate respectively, unless it be 
otherwise expressed in the will. 

Ifa part of both realty and person- 
alty be devised, she may be debar- 


red of her share as widow in both. 


She may however within 90 days 
after probate of the will, renounce 
the devise or bequest and thus be re- 


Stored to her rights as widow. 


No. 101. JUDGMENT, (EXECUTION) 


&c. 


53. Do judgments bind real pro- 
perty, and may it be sold on execu- 
ion in Your state 2 
l. Judgments, do bind real proper- 
'y, and it may be sold on execution. 
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This liability, is created by con- 
struction of the stat. 5. Geo. ti. c. 7. 
which has been variously interpre- 
ted in the several states, but in this, 
was understood as placing lands in 
point of execution, on the same foot- 
ing as goods and chattels. 


Since the year 1810, equitable es- 
tates in land and hereditaments may 
be sold under a writ of fieri facias, 
in Maryland. But it is doubtful, 
whether a judgment is a lien on an 
equitable estate. Ithink it is not; 
but that the interpretation should 
probably be, as of that part of the 
statute 29 Car. ii. c. 3. wuich speaks 
of execution of lands owned by one 
in the name of another. (See, Powell, 
on Mortgages, 339.) 

34. From what time is a judgment 

(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 
4. From the actual signing: The 
state however by special law, ob- 
tains at the commencement of suit, a 
lien on all the lands of its debtors. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

A. By priority of judgment. 

This, has been conclusively decid- 
ed in this state: Though a decision 
is to be found which incidentally de- 
clares the contrary, and would place 
lands of freehold, in this respect, un- 
der the same rule as personal chattels. 

$6. Does a judgment bind, after 

acquired land ? 
A. This point has not been judicial- 
ly determined ; but it is the preva- 
lent opinion, agreeably to the law of 
England as to judgments, statutes 
merchant, and recognizances, that 
after purchased land is bound by a 
judgment. (See Sugden’s Vendors, 
306.) 





421 


37. In respect of chattels, has the. 
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first judgment, or first execution de- 
livered, the preference ? 

A. In this case, the first execution 
delivered has the preference both as 
to chattels real ‘as is generally un- 
derstood), and chattels personal. 

38. In respect of chattels, may the 

debtor alienate, before execution de- 
livered ? 
4. On this subject, the stat. 29 Car. 
ii. c. 3. 8 16. is in force here, by 
which chattel property is held bound 
by the judgment only, from the time 
of the delivery of the writ of execu- 
tion to the sheriff, not from the teste 
of the writ as at common law. In 
England, a sale in market overt even 
after the delivery of the writ would 
be recognized ; but we do not ac- 
knowledge the principle of market 
overt in this state, and such a sale 
would therefore, probably, not be 
sanctioned here. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

A. We have but one inferior court, in 
the meaning of this question, and that 
is, the tribunal of a justice of the 
peace. It may be safely said, that 


his judgments have not the force of 


liens, not being courts of record: 
direct recourse to the property of the 
defendant is not necessarily incident 
to their judgments at common law, 
since such inferior jurisdictions en- 
forced their judgments only through 
distress, and our statutes give no 
express obligation as lien to these 
judgments. Besides, the whole doc- 
trine of lien in this particular, is 
derived from the statutes of Edward 
de mercatoribus and of elegit, which 
refer only to courts of record. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 


| 
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and execution may issue on suc) 
judgment into any county in ji, 
state, the writ being issued by thy 
court rendering the judgment ay 
directed to the sheriff of the foreigy 
county, returnable to the county 
court of the county, where the execy. 
tion is to act. Where an exccutio, 
is thus transferred to a new county, 
a short copy of the judgment acco. 
panies the writ; each county cou 
taking judicial notice, by our consti. 
tutional provision, of the seals of the 
county courts of other counties. 
41. Can execution be taken out x 
once, in every county, &c. 2 
4. Upon return of nulla bona to; 
writ of execution on a judgment iy 
the county where it was recovered, 
execution may issue into the sever 
counties, but they must be executel 
successively and cannot issue 4 
once ; but the lien is not lost by sub. 
sequent judgments aud executions. 
2. Can execution issue immedi. 
ately after judgment, against rel 
estate of the debtor, and that be sold 
without any previous appraismeil 
&c. and on what conditions as to pay- 
ment ? 
4. Within 60 days after a judgmen 
rendered in the county court, tle 
party who is to satisfy it may,\) 
confessing judgment before two Jl 
tices of the peace or one judge of thi 
county court. and furnishing tw 
sureties, obtain a stay of executiol 
for 6 months from the time of suc! 
confession ; any execution sued oil 
within that period of 60 days the 
becomes superseded, whether it bt 
against land or personalty ; whetlt! 
an execution against the body is tht 
superseded, is undecided. (1) 


(1) Our statutes of supersedeas profess" 
avert executions of “ goods and chattels 


4. A judgment entered in a coun- | without expressing lands: but land is pract: 


ty court will have that effect, 


cally at least, within their meaning, and th 
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Advertisement of the sale of real 
estate and of slaves by exccution, 
must be made for 20 days, and of 
personalty 10 days before the sale 
takes place : 

No appraisement previous to the 
sale is now legally requisite: in 
practice however it occurs, and the 
sheriff does not sell on the fiert facias 
ifthe amount of the appraisement be 
yot offered. ‘The sale under execu- 
tions, is for ready money. 

A mode is also enacted, for ob- 
iaining a stay on judgments render- 
ed by justices of the peace, by giving 
iwo sureties to be approved by the 
justice, for the final payment of the 
debt: The stay in this case is for 6 
months on judgments for sums not a- 
bove 101. currency or $26.66, and 12 
months on judgments for sums above 
that amount: at the expiration of 
the stay of judgments, whether ren- 
dered in the county court or by a jus- 
tice of the peace, execution may im- 
mediately issue against the principal 
and sureties (1) 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid; Iffraud or irregularity, 
is there any summary redress ? 

‘l. No confirmation by the court of 
sales under executions, is prescribed 
by our statutes; nor have we any 





ay be defended on the construction of the stat. 
Geo. iis which declares, that lands shall be sub- 
ected to execution as if they were goods and 
chattels; hence although our law of attach- 
inent of 1715 comprehends in its expression on- 
‘Y “goods and credits” yet after the statute of 
Geo. i, which is subsequent to that law, was 
passed, lands also were brought within the 
scope of the law of 1715. 

(1) I presume no proceeding is further al- 


} . 
‘owed on the first judgment, after the stay 
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other than the common law modes 
of redress, where fraud or irregulari- 
ty has occurred in the procedure. 

A deed from the officer to the pur- 
chaser under the execution, is not 
considered necessary ; his return of 
the sale giving to the purchaser’s 
right, a record assurance, and thus a 
higher manifestation than the offi- 
cer’s deed. (2) 


It is only where an equitable es- 
tate is sold by execution, that a con- 
veyance is by the law of the state 
expressly required from the sheriff. 


44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 
4A. No such regulation exists, in this 
state. 


45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
4. Writs of elegit and of extent, have 
been used in this state, and the sta- 
tutes allowing them, and_ those 
granting, and connected with the 
assurance of recognizance, statute 
merchant, and staple, are in force. 

The writ of elegit, has not been 
used since 1732; and no procedure 
upon the assurances just referred to 
has taken place, since about the year 
1715. 

The writ of levari facias is author- 
ized, but our writ of fieri_facias, en- 
larged as it has been by the statute 
of Geo. ii. to which reference has been 
made, has superseded it. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 


(2) This was not pointedly decided until 
June T. 1821, of our Court of Appeals, 





mm the county court. But on this the MS. is 


but it had been implicitly recognized previ- 
ously, in several cases in our superior Courts. 
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straining the creditor to receive oth- 
ev than lawful money &c. ? 


A. There was recently a law, sus- 
pending execution upon surety for 
the debt and fixing payment of it by 
instalments ; no appraisement was 
required, nor any discrimination as 
to the amount which was to entitle 


judgments to this stay of execution.! 9) Tyjc question is already answer 


This law has expired. No other) 


laws deferring the ordinary rights 
of piaintiffs, or otherwise dictating 
any limitation, are in force, except 
that regulation noticed in the answer 
No. 42. 

47.‘ What security is required, 
that the property shall not be wasted, 
apd be forth coming ? 

A. his question being a sequel to 
the iast,is already answered. 

48. May the debtor redeem land 
sold on execution, &c. 2? 

4. No right of redemption is sanc- 
tioned, in such a case. 

49. May judgments on warrant 

of attorney, be entered in vaca- 
tion ? 
A. They may not be at any time con- 
fessed. An act of assembly of this 
state passed in 1743, prohibits attor- 
nies from confessing judgment by 
virtue of powers of attorney, whether 
they be separate or contained in in- 
struments commonly called judg- 
ment bonds. 

This enactment relates to what 
this question points to, and what in 
England is known by confession on 
warrant of attorney, and does not 
refer to confessions of judgment 
made by a defendant after suit and 
in the process of that suit. In the 
course of suits, judgments may be 
entered by confession or non swm in- 
formatus, during vacation, by direc- 
tion of either of the judges to the 
clerk of the court. 

50. Can judgments be entered on 


MARYLAND. 
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warrant of atty. before the debt; 
payable ? 
4. No such judgment is authorized, 
by our law. ) 
51. In such case, is the judgmey; 
anincumbrance, against a subsequey; 
judgment for debts due, and folloy. 
ed by immediate execution 2 


ed, by the preceding reply. 

52. If after sale and conveyance 
of land on execution, the judgmentis 
reversed ; does the estate revert, &¢,! 
4. Weacknowledge the common lay 
principle in such an event, and refey 
the party to the creditor under tle 
action for money had and received, 
or to the writ of restitution for the 
amount of sales. 

53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerate 
by surrender of the principal? 
A. The ca. sa. is allowed to the cre: 
ditor at his discretion, in the first in- 
stance. ‘The bail, are exonerated 
by surrender of the principal. 4s 
to the period permitted for surrer 
der, the English rule, as expandel 
by modern practice, may be cons 
dered as ours generally, though some 
what qualified in certain judicial 
districts of this state. A surrender 
of bail to the action, can be mate 
only in open court, and cannot take 
place effectually at the judge’s chati- 
bers. 

54. May the debtor be imprisont! 
for any sum ; are none exempted, Ac: 
4A. No sum, age or sex, gives immu 
nity from imprisonment for debt 
Maryland. 


55. Is the Ca. Sa. regulated by 
the common law, gc. ? 
A. In reference to theca. sa. oursta: 
tutes have effected a variance troll 
the common law in two particula'’. 
Where a party has been arrested 
by ca sa. and the opposite pal! 
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thinks proper to release him from 
the detention, he may, with con- 
sent of the party so taken, elect * not 
io call” the execution at the term to 
which it is returnable, that is, to 
take no order whatever in relation 
to the writ. This election and con- 
sent being entered on the docket, 
(and it is briefly done by the words 
«not called by consent,’*) the party 
entitled to execution may at any 
time after the return-day sue forth a 
new execution againt his adversary, 
and so, toties quoties. 

The other statutory change on 
this head is, that the sheriff is not 
obliged under a ca. sa. to keep the 
person in continual arrest, but may 
suffer him to be at large and retake 
him, so as to produce him at the re- 
turn of the writ. ‘The statute un- 
questionably authorises the sheriff 
to retake the prisoner, but whether 
the sheriff is innocent of an Escape 
as to the plaintiff by thus enlarging 
the defendant, the statute does not 
explicitly decide. ‘There is very lit- 
tle doubt, however, that it was the 
design of the legislature to consider 
the production of the defendant at 
the return of the writ, as a perfect 
compliance with it, notwithstanding 
any intermediate suspension of cus- 
tody. 

56. Are any kinds of personal es- 
tate exempt from execution ? 


4. By an act of assembly of the year | 


1715, (by a recent law repealed 
through a substituted provision, but 
how revived by the repeal of the re- 
pealing law,) it is declared, that the 
goods of no inhabitants shall be * so 
far seized and taken as to deprive 
them of all livelihood for the future, 
but that corn for necessary mainten- 
ance, bedding, gun, axe, pot, and la- 
bourer’s necessary tools, and such 
like household implements and am- 
munition for subsistence, shall be 
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protected from all attachments and 
executions whatsoever.”? Maryland, 
has no other enactments on this sub- 
ject, 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it 2 


A. There is such a general perma- 
nent insolvent law in this state. 


Persons imprisoned for fines due 
to the state, cannot be released by it. 

It professes not only to release the 
person, but absolutely to discharge 
the obligation of the debts, on sur- 
render of the debtor’s property.(1) 

Under the present constitutional 
interpretation, it must be considered 
vand our state tribunals have recog- 
nized the construction,) as a law of 
mere personal liberty. 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 
4. A residence of 2 years in the 
state of Maryland, immediately pre- 
ceding the application for the bene- 
fit of the insolvent law, is required 
for obtaining that benefit: The pro- 
cedure of obtaining the discharge un- 
der the law, cannot occupy a less 
fime than 3 months. 'To answer the 
latter section of the question it is ne- 
cessary to premise, that the debtor 
upon his application, and the sur- 
render on his oath, of his estate, and 
giving security for appearance, im- 
mediately obtains a so called * per- 


(1) That is I believe where two thirds of 
the creditors in amount assent to the dis- 
charge; unless the discharge be in Baltimore 
city or county and there it would seem, the 
obligation is discharged without any such as- 
sent. Ed. 
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sonal discharge,” or provisional im- 
munity, exempting his person from 
arrest, until the county court shall a- 
ward to him the “final discharge.”(1) 


(1) Any person imprisoned on mesne pro- 
cess or process of execution for debt or dama- 
ges, may obtain this temporary discharge im- 
mediately, by presenting his petition with a 
schedule of his property annexed to it and a 
list of his creditors, to the county court, or to 
any judge of that court in vacation, or to any 
judge of the orphan’s court, on which such 
court or judge by order, directs the officer in 
whose custody he is to bring him before such 
court or judge at a time and place appointed. 
The court or judge then administers the oath 
prescribed, and appoints a time when the 
debtor shall appear before the county court to 
answer the interroratories which his creditors 
may propose, on not less than 3 months no- 
tice to creditors in the manner the act pre- 
scribes ; the court then discharges the debtor 
from imprisonment, he giving bond in such 
penalty and security as the court or judge 
directs for his personal appearance at such 
time or times as said court or judge prescribes, 
to answer the allegations of his creditors ; 
and if he does not enter into such bond he is 
to remain in prison till his application is deci- 
ded on. 

At the time appointed for the hearing of 
the allegations of creditors before the county 
court, any of them may file their allegations 
in writing, of fraud, deceit,*or other legal ob- 
jection to his discharge, which allegations at 
the election of the creditor may be determin- 
ed on interrogatories propounded to the debt- 
or and any other persons, to be answered on 
oath or affirmation, or by an issue or issues 
in a summary way to be tried by a jury ; and 
if the verdict be against the debtor, finding 
him guilty of any fraud &c. he is forever af- 
‘ter barred of any benefit of the act. 

A debtor who thuscomplies with the terms 
and conditions of the law, is entitled to a per- 
sonal release from all arrest or execution pro- 
cess on account of any debt or contract incur- 
red or entered into before his application. 
And if he obtains the assent of two thirds in 
amount of his creditors to his discharge be- 
fore his final hearing, he is then exonerated 
from the debt. 
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This final discharge may be pre. 
vented by allegations of fraud and 
mal-practice, as particularized jy 
the law, if the allegations be filed 
within the time prescribed by law.(2) 





tt 


An assenting creditor, must make oath or 
affirmation that the debror is bona fide inde}y. 
ed to him in the sum claimed, before sone 
justice of the peace of Maryland, or notary 
public in the U. S. Foreign creditors not be 
ving agents or attornies within the U. §, em. 
powered to act, are not to be considered cre: 
ditors within the act. There is a proviso 
however, that any property afterwards acquj. 
red by gift, descent, or in his own right by be. 
quest, devise, or distribution, shall be liable to 
the payment of said debts. Where no such 
assent is given, I understand the person only 
of the debtor is discharged, and all property 
however acquired is liable to execntion. 


The appointment by the court of the trus- 
tee, without any conveyance from the debtor, 
ipso fucto vests all his property in the trustee, 
who may sue, &c. in hisewn rame. 


I have added thus much as further explan- 
atory of the insolvent law of Maryland, con 
sisting of no less than 13 acts of assembly, 
and like most other laws on this suvject, 
drawn with little skill and difficult to be un- 
derstood or executed: When will all insolvent 
laws, bankrupt laws and all the process which 
leads to them be abolished, and creditors be at 
liberty to pursue the property of debtors ad libs 
itum and at all times, and legislatures mere: 
ly employ themselves, instead of finding gadls 
for debtors, and increasing frauds and perju- 
ries, in framing laws by which creditors m3) 
reach property if there be any ? Ed. 


(2) The MS, here relative to the time of 
filing the allegations of creditors, is not quite 
intelligible, but I understand it to be, that 
where the petition comes before any county 


| court, other than for the city and county of 


Baltimore, the allegations must be filed on or 
before the day appointed to hear creditors: 
and if it comes before the Baltimore city n¢ 
county court, 10 days before the day fixed : 
but that in either case, such allegations may 
be made at any time within two years from 


the discharge. Ed, 
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These allegations may be tried by 
q jury, or determined by the oath of 
the debtor responsive to them. 

The court grants or denies the fi- 
yal release, as may be the verdict of 
the jury or the result on the debtor’s 
answer. Until the determination of 
the allegations, the ** personal dis- 
charge,” protects the debtor’s body 
from arrest. Allegations may how- 
ever be filed after the debtor’s final 
discharge, Within two years from his 
personal discharge, and the release 
may be thus avoided if the objec- 
tions be sustained: It is unnecessa- 
ry to state the details and limita- 
tions of this particular prosecution, 
except that the insolvent is brought 
io answer by summons, and an issue 
is directed instanter as of course and 
without the forms of an action. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit-of the law, at any time &c. ? 
4. The act of assembly requires, 
that the debtor shall be * actually 
imprisoned in the county,” the cus- 
tody of the sheriff’ is esteemed an 
imprisonment to satisfy the provi- 
sion, and of course a momentary or 
ceremonial custody suflices. A suit 
must always be brought, consequent- 
ly, before an application can be 
founded. 

60. Is there any thing peculiar in 
your insolvent law 2 
4. There is no peculiarity in it of 
suflicient interest, to be here de- 
tailed. 


No. v. witts, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
Son of his children or issue &c. 2 
4. The testator may devise at his 
Pleasure, all the lands and freehold 
interests of which he has a disposing 
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power. He is not, in other words, 
hound to make any provision for 
his children or issue. A male at 
the age of 21, and a female (unmar- 
ried) at the age of 18 years, may de- 
vise real estate. 

62. What formalities of execution, 
are essential te a will of lands &c ? 
/l. ‘Three or four credible witnesses 
are required, to the execution of a va- 
lid will of ** lands or tenements devis- 
able by law,” and the witnesses must 
subscribe and attest the execution in 
the presence of the devisor ; it must 
be signed by the devisor, or by some 
other person in his presence and by 
his direction. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. A willof * lands or tenements de- 
visable by law” may be revoked only 
by burnimg, cancelling, tearing or 
obliterating, or by altering the will 
by some other will or codicil, or 
other writing of the testator, signed 
in the presence of three or four wit- 
nesses. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. The statute of Charles ii. on that 
point of it, is supplanted by our act 
of assembly. 

65. Before what court, or officer, 
are Wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

4. Before tribunals denominated 
‘¢* Orphan’s Courts,” of which one is 
assigned to each county, and who 
have exclusive original cognizance 
of the concerns of deceased per- 
sons.(1) They succeeded to that au- 


(1) From every decision of the orphan’s 
court in relation to a will, an appeal may be 
made to the court of appeals; or by consent 


of parties vouched by writing and filed, the 
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thority in the administration of the 
estates of the deceased, which was 
conjointly possessed by an officer cal- 
led the Commissary General and his 
deputies, and the county courts. (1) 
And the commissary general, (by 
act of assembly of 1715) had authori- 
ty to take the probate of wills of re- 
alty as well as personalty ; or rather 
on the words of the act ** to take pro- 
bate of, or cause to be proved any last 
will and testament, although the same 
concerns titles of land ;”’ and such pro- 
bates of ancient devises of real es- 
tate, have been read frequently as 
evidence in our courts. 

Wills of real estate thus proved, 





appeal may be taken to the county court of 
the county where the orphan’s court acts. 
Where either party to a contest in the or- 
phan’s court desires it, the court may direct a 
plenary proceeding by bill or petition, to 
which an answer on oath (or affimation) may 
be enforced by attachment of person and of 
property and sequestration. The depositions 
on such plenary proceeding must be in writing 
and are required to be recorded and, at the in- 
stance of either party, the orphan’s court may 
direct any issue tobe made up and to be tried in 
any court of law, under all circumstances, the 
most convenient for trying it. The orphan’s 
court may decree upon the bill and answer or 
upon bill, answer, depositions, or finding of 
the jury. 

From any “ judgment, decree, decision, or or 
der’ of the orphan’s court, an appeal now lies 
to the court of appeals within 50 days after 
the judgment &c. pronounced. Until the year 
1818, (when the law was changed) an appeal 
was provided in such case, either to the court 
of chancery or to the county court, to which 
last court appeal, by consent of parties, may 
be yet made. The orphan’s court, may award 
costs to the party in their opinion entitled to 
them, and compel payment “ by attachment 
of the body and fine, or attachment and se- 
questration of the property.” 


(1) The registers of wills, in the recess of 
the orphan’s courts may take the probate of 
wills of personalty where no contest has been 
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have as [conceive an authenticity jy 
some degree analagous to that of pro. 
bates of wills of personalty in Eng. 
land: but the analogy is not entirely 
parallel, since in England as to be. 
quests of personal estate no subscyi. 
bing witnesses are required as is en. 
acted here in relation to devises of 
realty. Therefore after a probate 
of devise of real estate, the compe. 
tency of the witnesses may on trial 
in asuit be disputed and forgery or 
fraud may be shown, but the probate 
gives at least a prima facie verity 
to the alleged devise of the real es. 
tate. (2) 

The probate of a will of person- 
alty is, in all points, as conclusive 


instituted ; but if after such probate a cavect 








shall be interposed, no letters testamentary 
may be granted until the question on the ca 
veat be decided. The registers of wills, in 
the recess of the orphan’s courts may also 
grant letters of administration, and take the 
probate of claims against the estates of de- 
ceased persons: Of this last probate, some 
particulars will hereafter be stated, 

(2) On this particular point of the effet of 
a probate of a will of real estate, no explicit 
decision has taken place, though several cases 
seem to admit the force of the probate as! 
state it. There is much obscurity in the words 
of the act of assembly on the subject, which 
I have just quoted, They might be interpre 
ted only todeclare ‘“ that the probate of the 
will as to the personalty should be so mate 
and have effect, although the personal be 
quest might be associated inthe will with de- 
vises of realty,and merely to settle the com 
missary’s jurisdiction in that special case, 0” 
which the power of the ecclesiastical courts 
in England wasat one time much questioned 
I think, however, that the act should be con 
strued to have extended the commissary’s 
power over devises of real estate. The words 
are universal ** any will,” and no part of the 
statute limits his province to personalty, and 
the terms “ cause to be proved” are used inad- 
dition to those ‘to take probate,” which last 


might have been supposed perhaps to have a 


quired a technical reference to only wills ° 
personalty. 
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as the probate of such a will before 
the ordinary would be in England. 

66. Is theexecution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 
4A. The execution of all devises of 
land must be proved by ‘the subscrib- 
ing witnesses, asin England: 

With regard to wills of personal 
estate, the act of assembly on the 
subject dispenses with the necessity 
of proving them by all the witnesses 
“unless they voluntarily attend,” 
but declares that “the probate may 
he made on such proof as shall be 
sufficient to give eflicacy toa will 
or codicil, for passing personal pro- 
perty.”” It will be presently seen 
what is necessary, to constitute such 
efficacy in this state. ‘The executor 
or other person, exhibiting a will 
may be examined on oath “whether 
he knows of any other will or codi- 
cil, and in what manner the will or 
codicil exhibited came to his hands.” 

67. In what office is the will and 
inventory registered: are oflice co- 
pies evidence ? 

4. In the office of the register of 
wills, which is attendant upon, and 

annexed to, the orphan’s court, and 

where all their procedings are re- 
corded. Otlice copies of wills thus 
registered are evidence. 

68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
Witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c 2 
‘l. We have no provisions on this 
subject, varying the law of England 
upon it. 

We have a law after the English 
Statute, as to nuncupative wills 
Which declares, that if they bequeath 
an interest exceeding in value $300 
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the oaths of 3 witnesses at least, who 
must have been requested by the de- 
ceased to bear witness to his bequest, 
and unless such will has been made 
in the time of the last sickness of the 
deceased and in the dwelling where 
the deceased shall have been resi- 
dent at least 10 days before the ma- 
king of the will, * except where 
such person was surprised or taken 
sick, being absent from home, and 
has died before he returned to the 
place of his dwelling.” 

Six months after the speaking the 
testamentary words, no testimony 
shall be received to prove a will 
nuncupative, unless the said testi- 
mony or the substance of it be redu- 
ced to writing within 6 days after 
making the will. 

Soldiers in actual military ser- 
vice, and mariners or seamen at sea, 
may dispose of their moveables, wa- 
ges, and personal estate, without be- 
ing subjected to these provisions re- 
specting nuncupative wills. 

It is proper to mention here also, 
that a will ** in writing concerning 
any goods or chattels or personal 
estate”? cannot be revoked nor alter- 
ed in any clause, devise or bequest 
of it, by word of mouth only, * ex- 
cept the revocation or alteration be 
in the lifetime of the testator com- 
mitted to writing, and after the 
writing thereof, read unto the 
testator and allowed by him and 
proved to be so done by 3 witnesses 
at least.”” The Act of Assembly in 
this particular, is a copy of the stat, 
29 Car. ii. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

71. If not, what is to be done to 
enable them to sue 2 

A. They may not, but must receive 
letters testamentary or of adminis- 





they are not valid. unless proved by 


122 


tration. from qn orphan’s court ef 










































GSES Sais Ley: ~ SHES OE 
SS ae 








922 [1821, 2.] 


some one of the counties of this 
state where the real estate devised or 
part thereof lies, or the greater part 
of the personal estate may be sup- 
posed to be, or lastly, where the de- 
cedent may have resided at his 
death. 

72. Are exemplifications of wills 
and testaments, by the proper offli- 
cer in other states, evidence in your 
courts &c ? 

A. Exemplifications, are received as 
evidence. 

73. How are foreign wills and 
testaments proved in your state, &c? 
4. We receive as authentick testi- 
mony, the copy of the record of ‘*any 
deed, will, or other instrument of 
writing which the laws of the state 
or country where the same may be 
executed *? require to be recorded in 
order to give validity to it, and 
which has been recorded agreeably 
to such laws. 

The copy, must be certified under 
the hand of the keeper of the record 
and the seal of the court or office in 
which such record has been made ; 
‘ora copy of any deed, will or other 
instrument of writing lodged for safe 
keeping, in any office or court agree- 
ably to the laws of the state or coun- 
try as aforesaid and certified as afore- 
said, shall be good and sufficient evi- 
dence in any court of this state to 
prove such deed, will, or other in- 
strument of writing.” (i) 

Where to any will, bond, bill, 
note or other instrument of writing, 
executed in a sister state, or a for- 
eign country, recording or rcgister- 
ing is not necesary to give it validi- 
ty, proof may be made to the execu- 
tion of the same by the oath or affir- 


(1) The certificate ought I think to state, 
that the deed &c. was duly recorded (or duly 
lodged for safe keeping ) according to the laws 
of the country; the office being also describ- 
ed according to its particular constitution. 
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mation, (as the case may be) of thy 
subscribing witnesses to the same 
or any of them, before any cout, 
judge, justice, or other officer of 
the state or country, where the jp. 
strument has been executed, hay. 
ing authority to administer an oath 
or affirmation ; and this proof yi 
be complete if the governor, chic 
magistrate, or a notary publick, of 
such state or country annex theret 
a certificate under seal,that the court, 
judge, justice, or officer, administer. 
ing the oath or affirmation, has av. 
thority to administer it, and “ tha 
the oath or affirmation has been duly 
made before such court &c. or off. 
cer.” 

And, ifall the subscribing witnesses 
to any such instrument of writing 
shall have died before its execution be 
proved as aforesaid, then proof may 
be made to the hand writing of the 
party to the instrument by a * cred- 
ible witness’’ or, to the hand writing 
of the subscribing witnesses or any 
of them ; and this proof is to be mate 
as just mentioned, and certified by 
the seal of the same authorities in 
like manner, as aforesaid. 

If suit be brought on any such in- 
strument of writing, to recover any 
sum of money or other valuable thing 
therein specified to be due, the par- 
ty bringing such suit shall at or be- 
fore the first imparlance court make 
oath or affirmation, (as the case ma) 
be) before some judge or justice 0! 
this state, or before some cout, 
judge, or justice, or officer of the 
state or country where such instr 
ment of writing shall have been exe 
cuted, having authority to adminis- 
ter an oath as aforesaid, and to be 
certified as aforesaid, “that the 1- 
strument of writing was duly exect 
ted by the person therein mentioned 
to have executed it, and that the debt 
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ye due by it, or any part thereof, 
except What may be credited, has 
not been paid or in any manner sat- 
isfied by discount, account in bar, 
or otherwise to the knowledge or 
pelief of the party bringing such 
suit, but that the same remains un- 
paid to the best of the knowledge 
and belief of that party. 

This statutory provision, does not 


' affect the law regalating conveyan- 


ces of lands lying in this state by 
persons being without its limits ; nor 
does it affect the mode and form of 
probate which the creditor of a de- 
ceased, or the executor or adminis- 
trator of such creditor must adopt 
on suit brought. 

It may be proper to mention, that 
insuch a case of claim against the 
estate of a deceased person, it will be 
necessary to use in the oath the 
terms, “that no part of the money, 
intended to be secured by any such 
instrument, hath been received, or 
any satisfaction or security giv- 
en for the same except what (if any) 
is credited.”? 

These words apply where the 


| creditor himself swears; but if his 


executor or administrator wishes to 


) verify the demand by his oath he 
| lust state ** that the creditor (to 
» ihe knowledge of the executor or 


alministrator, nor by any book, 
writing, or other thing appear- 


ing to such executor or administra- 
tor) did not receive any part or 


parcel of the debt more than is men- 
tioned in such oath or affirmation, 
and likewise that he [the executor or 
administrator] * hath not received 
any part of the debt, or any thing 
else towards satisfaction thereof, 
hore than he gives an account of.” 

The only provision of our statute, 
Which may be interpreted as refer- 
fing to the authentication of judg- 
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as follows: ‘The exemplification of 
the record under the hand of the 
keeper of the same, and the seal of 
the court or office where such re- 
cord may be made, shall be good and 
sufficient evidence &c. &c. to prove 
any debt of record made or entered 
in any other of the United States, 
or any foreign country whatever.” 

As to judgments in sister states, 
we are of course governed by the 
act of congress, however, the act 
which has been cited may apply 
to judgments obtained in foreign 
countries: (1) In all other respects, 
this point of testimony is left to the 
regulation of common law. 

Before I leave this article of the 
inquiries, f will mention a peculi- 
ar provision of our statutes, viz, 
that no devise, legacy, or bequest, 
shall lapse or fail of taking effect by 
reason of the death of the devisee or 
legatee in the lifetime of the testa- 
tor, but such devises or bequests 
shall have the same effect and be 
construed as if the devisee or legatee 
had survived the testator. 


No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 
77. Does the common law prevail 
on descents, in any cases, and what ? 
4. It is more convenient to present 
our scheme of descents, in one com- 
bined answer to these four questions, 
than to disjoint it in several replies. 
I will premise that our first act of 
assembly departing from the Eng- 
lish law of descent, (which, until 


(i) For these acts&c, see ‘Zemnessec” page 





ments obtained out of this state, is 


41d. ante. Ed. 
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then, had been the rule of this state) 
was passed in the year 1786, and 
took effect January 1, 1788. 

Recently (Feb. 14, 1821,) the le- 
gislature enacted into one code the 
various scattered laws respecting 
the division of descended estates, 
and also, with some slight varia- 
tions, the law declaring the order 
of descent. 

I shall therefore detail the law of 
descent as passed Feby. 14, 1821, 
which may be considered as the law 
of this state since January 1, 1788, 
with the exception of some enlarge- 
ment and some explanatory clauses, 
that the first act did not contain and 
which will be hereafter particulari- 
zed. 

The law of descents, then, as to 
estates in fee simple, fee simple con- 
ditional heretofore or hereafter ac- 
quired, or in fee tail general created 
or acquired since Feby. 14, 1821, 
(or Jany. 1, 1788) is as follows: 

If the estate descended on the part 

of the FATHER. 

I. The estate descends, first to 
the children of the intestate and their 
descendants equally : 

If no child or descendant, and the 
estate descended to the intestate on 
the part of the father, then to the 
father : 

If no father living, then to the 
brothers and sisters of the intestate 
of the blood of the father, and their 
descendants equally. 

II. If there be no brother or sis- 
ter, or descendant from them, then 
to the grand father on the part of 
the father : 

If no such grand father living, 
then to the descendants of such 
grandfather, and their descendants 
in equal degree, equally. 

If no descendants of such grand- 
father, then to the father of such 
grandfather ; 
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If none such living, then to th 
descendants of the father of sy) 
grandfather in equal degree, and sy 
on, passing to the next lineal ma); 
paternal ancestor, and if none suc, 
to his descendants in equal degree 
without end. 

Il. And if no paternal ancestop 
or descendant from such ancestoy, 
then to the mother of the intestate: 

If no mother living, then to he 
descendants in equal degree, equally: 

If no mother living and no ¢e. 
scendants from her, then to the ny. 
ternal ancestors and their descen(. 
ants inthe same manner as is above 
detailed, as to the paternal ancestoy 
and their descendants. 

If the estate descended on the par' 

of the MOTHER. 

IV.If the estate descended to the iv. 
testate on the part of the mother, 
and the intestate shall die without 
any child or descendant as aforesaid, 
then the estate shall go to the m- 
ther : 

If no mother living, then to ihe 
brothers and sisters of the intestate 
of the blood of the mother, and thei 
descendants in equal degree, equal- 
ly. 

VY. And if no such brother or sis- 
ter or descendant from them, then to 
the grandfather on the part of the 
mother : 

If none such, then to the descent: 
ants of such grandfather, and so 01, 
to the maternal ancestry and thei 
descendants as above prescribed a 
to the paternal ancestry and its de- 
scendants : 

On failure of that materna] ances- 
try and their descendants, then to 
the father: If none, then to his de 
scendants in equal degree, equally: 

If no father living or descendants 
from such father, then to the pater 
nal ancestors and their desendants 
in the same manner as is above 4 
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rected, as to the maternal ances- 
tor's. 

If the estate be vested by PUR- 
cuask or any other manner than here- 
in before mentioned. 

VI. And if the estate be vested in 
ihe intestate by purchase, or shall 
descend to or vest in him in any o- 
ther manner than as herein before 
mentioned, and there be no child or 
descendant of such intestate, then 
the estate shall descend to the bro- 
thers and sisters of the intestate of 
the whole blood and their descend- 
ants in equal degree, equally: 

Ifno brother or sister of the whole 
blood or descendant from them, then 
to the brothers and sisters of the 
half blood and their descendants, in 
equal degree, equally. 

VII. And if no brother or sister 
of the whole or the half blood or 
any descendant from them, then to 
the father : 

If no father living, then to the mo- 
ther : 

If no mother living, then to the 
grandfather on the part of the fa- 
ther: ifnosuch grandfather living, 
then to the descendants of such grand- 
lather, in equal degree, equally: 

ifno such grandfather or any de- 
scendant from him, then to the 
grandfather on the part of the mo- 
ther: Ifno such grandfather, then 
to his descendants in equal degree, 
equally; and soon, without end, al- 
ternating the next male paternal 
ancestor and his descendants, and 
the next male maternal ancestor and 
his descendants, and giving prefer- 
ence to the paternal ancestor and his 
descendants. 

Where there are no DESCEND- 
_ANTS Or KINDRED Of the intestate. 
VIII. And ifthere be no descendants 
or kindred of the intestate as afore- 
sald to take the estate, then it shall 
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go to the husband or wife as the case 


may be: 


Ifthe husband or wife be dead, 
then to his or her kindred in the like 
course as if such husband or wife 
had survived the intestate, and then 
had died entitled to the estate by 


purchase : 


If the intestate has had more hus- 
bands or wives than one, and all 
shall die before such intestate, then 
the estate shall be equally divided 
among the kindred of the several hus- 


bands or wives in equal degree. 
PARTICULAR PROVISIONS. 
1. Heirs—in esse and after-born. 


No right in the inheritance, shall 
accrue to or vest in any person 
other than children of the intestate 
and their descendants, unless such 
person is in being, and capable in 
law to take as heir at the time of the 
intestate’s death, but any child or 
descendant of the intestate, born af- 
ter the death of the intestate, shall 
have the same right of inheritance 


as if born before the intestate’s 
death. 
2. Whole-blood and Half-blood. 
Where the estate has descended 
from the part of the father, there 
shall be no distinction between bro- 
thers and sisters of the whole and 


half blood, all being descendants of 


the same father; and so, as to bro- 
thers and sisters of the whole and 


half blood, all being descendants of 


the same mother, where the estate 


shall have descended on the part of 


the mother. 
3. Representation, among ascend- 
ants and collaterals. 
In the ascending or collateral line, 
if any father or mother be dead, the 
child or children shall, by represen- 


tation, be considered in the degree of 
the father or mother, and take a share 
of the estate per stirpes; but norepre- 
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sentation is admitted among collat-| 2. The other point of difference he. 
erals after brother’s and sister’s chil- | tween the two laws is that Clause 
dren. which, in the last law, declares tha 
This system of descent, differs} with regard to descended estates, 
from that which took effect January | there shall be no distinction betwee, 
1, 1788 only in two particulars. | the brothers and sisters of the whole 
1. The third section of the scheme | and half blood of the father or mo. 
which has just been specified, refers | ther. 
to estates vested in the intestate by} ‘is ig an explanatory clause: 
purchase or in any other manner | put the position was, I think, ™ 
than befor © mentioned ; but the Cor-| plied in the words of the primitive 
responding section of the ancient} jaw « brothers and sisters of the in- 
law, referred only to estates vested | tectate of the blood of the father” and 
by purchase. mother, since brothers and sisters of 


The present law is more compre- | the half blood descended of the same 
hensive and excludes all doubt as to father, are brothers and sisters of 


the character of the intestate’s es-} ine blood of the father as mucha 
tate, in reference to the proper | 4 oce of the whole blood. 


course of descent. These remarks, are made in sup 
, , Sy F 
In(7 Cranch 456) this clause of port of the impression that the lav 


the previous law came in question . 
ca a diaiianien. on th es and “ of 1786, must be viewed as the same 
with that passed in 1821, and that 


Sh In Rees Ae an Cee the latter has in effect been the rule 
ance by one brother from another, |. Jan. 1, 1788 

of an estate purchased by that other. anced rekon: ae —— 
This could not be deemed a descent} 78- Is ther e any thing peculiar in 
from the ancestor, since it is settled | YOUr law of descents ? 

in England that one brother takes |2. There is no peculiarity, except 
by immediate descent from the oth- | What the preceding detail involves. 
er; nor could it bea purchase, and 
hence the court considered the case | NO. Vit. DISTRIBUTION ON INTES- 
before them as an omitted one. But TACY, (OF PERSONALTY.) 
probably the law intended the words 
‘‘on the part” or the phrase **descend- 79. Upon intestacy, how is the 
edon the part of the father,” as ap- | Surplusage of personal property dis: 
plying to such acase. (1) tributed ? 


80. How among collaterals ? 
(1) The words ‘‘on the part of the father 


&c,” cannot be construed as ‘‘from the father To the widow, the whole. 


&c,” but rather as “dy,” “through,” and “by | 9. 1 If the intestate leave a widow 
ert bel , . 
means of.” Giving it this enlarged artes and no child, parent, grandchild, 
relieves the law from a strange absurdity eather at citee.ae Gh child of 2 
which otherwise attaches toit; for it will be cadians os eiatind ' the widow shall be 
, . > S - a 


observed, that the estate which is supposed . . re 
to descend on the part of the father is given to entitled to the whole of the distribu 


him, if the intestate have no children &c. | tive surplus of the intestates persol 


The law must then be interpreted to revive al estate. 
the father, if ‘ on the part of ” mean only . 
“from ;” for how can the estate descend To the widow, one third. 


fom him and afterwards revert to him ? I. If there be a child or childrev 
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or descendants (1) of a child, the 
widow shall have one third. 


To the widow, one half. 

Ill. If there be no child, or de- 
scendants of the intestate, but if he 
shall leave a father or mother, or 
prother or sister, or child of a bro- 
ther or sister, the widow shall have 
one half. 


T children and descendants. Advance- 
ment. 

IV. The surplus, (exclusive of the 
widow’s share, or the whole surplus 
if there be no widow) shall be equal- 
ly divided amongst the children, if 
there be no other descendant; and 
the children of tke intestate’s chil- 
dren and his descendants, shall 
share with his children per stirpes. 

Any advancement by the intestate 
by settlement or portion, shall be ta- 
ken into account in determining the 
share of any child or descendant. 

To the father. To brothers and sis- 
ters. 

V. Next to children and descend- 
ants of the intestate, the father suc- 
ceeds, 


If there be no father, then the 


| brothers and sisters of the whole and 


half blood indiscriminately and chil- 
dren or descendants of such bro- 


| thers and sisters per stirpes, take the 


surplus. (See neat Rule.) 


| To the mother : To the mother and bro- 


thers and sisters: 
VI. The mother is next in the or- 


(1) The term “ descendants” in this arti- 


| “¢ would seem to extend no further than to 


grandchildren, if we consider the first article, 
Which, in the absence of a “ grandchild,” pa- 
rent, Kc, gives the entire estate to the widow: 
But the fourth speaks of the surplus exclusive 
of the widow's share, and afterwards in the 
‘ame, and also Sth article, descendants” of a 
child are referred to without limitation, and 


of course as entitled even where a widow 
Cxisty, 
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der of succession to the whole sur- 
plus: 

But the law further declares “ that 
if there be no father, a mother shall 
have an equal share with the brothers 
and sisters of the deceased and their 
children and descendants.” 

To collaterals, other than brothers and 
sisters. 

VII. All collateral relations in 
equal degree, next take; (2) but 
no representation amongst them 
is allowed; and no distinction ob- 
served, between the whole and half 
blood. 

To a Grandfather. 

VIII. If there be no collaterals 
(intitled) a grandfather may take, 
and if there be two grandfathers 
they shall both take alike; and a 
grandmother in case of the death of 
her husband, (the grandfather) shall 
take as he might have done. 

Posthumous Children. 

IX. Posthumous children of intes- 
tates, take as if they had been born 
before the intestate’s decease. But 
no other posthumous relation is con- 
sidered as entitled to distribution, in 
his own right. 

To the State. 

X. If there be no relations of the 
intestate within the fifth degree, 
‘* which degree is reckoned by count- 
ing down from the common ances- 
tor to the more remote”? [of the two 
viz. the decedent—and the relation, } 
the whole surplus shall belong to the 
state. (3) 

Distributee, dying before distribution. 

XI. If any person entitled to dis- 
tribution shall die before it is made, 


(2) On this rule, if there be but one relation 
nearest in degree he will exclude all others in 
a remoter degree. Ed. 

(3) This escheated fund, has been appro- 
priated to the public schools of the state in 
general cases, and in case of sailoré, to the 
Marine Society of Baltimore. 
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his share shall go to his representa- 
tives. 

81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
A. These statutes of Charles, are su- 
perseded here by an act of our as- 
sembly and in every respect it is be- 
lieved ; but if there be in our positive 
law a casus omissus, it would be sup- 
plied from the terms of those sta- 
tutes. 

A testator cannot deprive his wi- 
dow, of the third of his chuttel estate: 

On this subject we have adopted 
the ancient law of England and the 
more modern customary law of York 
and London(1) as tothe pars ratin- 
abilis. 

This has been decided by construc- 
tion of common law, and not on any 
particular statute provision ; though 
an argument in its favour has been 
drawn, from the implications of an 
act of assembly, of 1715. 

It is considered, that the emi- 
grants hither brought that rule with 
them as part of the common law, and 
then prevalent in England, and that 
this particular rule there in favour 
of widows, expired throughout 
that country, (with the exception of 
York and London) by desuetude 
or rather disregard, not by any par- 
liamentary regulation either express 
or implied. It probably declined un- 
der the practice of the ordinary, in 
relation to the personalty belonging 
to intestates. 

No. vill. ENTAILS, DOWER, CUR- 
TESsY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 


(1) Now abrogated in those places by act 





the same incidents, in respect af 
being barred; dower;  curtesy. 
waste &c. ? ' 

83. Are entails abolished ;_ ¢,), 
verted into fees ; or otherwise mo 
fied &c? 

84. How barred by the tenant? 
4. Entails may be created in {hj 
state. 

But any estate tail in posses. 
Session, reversion, or remainder” pay 
be conveyed and barred by the per 
son seized thereof, by means of any 
conveyance or assurance proper fr 
granting, bargaining and selling 
and conveying an estate in fee sim. 
ple. 

The first law to this effect, wa 
temporary and passed in 1773; 4 
permanent law was enacted in 178), 

By the judicial interpretation of 
the act of assembly just referred to, 
and by the express terms of our sub: 
sequent testamentary law, no bard 
an estate tail can be effected by a te. 
vise. By our law of descents, how: 
ever, as already detailed, estates in 
tail general of which intestates shall 
die seized and which have been crea 
ted or acquired since January |, 
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1788, shall descend as estates in {et 8 
simple. The words of the act of de He's 
scents * of which the party shall di by 
intestate’? would seem to imply tha! d. 
the person seized of the estate tail this 
general, might effectually dispose o law 
that estate by devise. i 
The law of this state, however, & U 
pressly prohibits the devise of “ al) He dese 
estate tail.” o~ 
The conclusion, therefore, {rol ran 
these united acts of assembly is, tha! " , 
an estate in * tail general” mus! al- ” 
ways be transmitted in a course? (1 
fee simple descent, if the person sei” Ti forec 
ed, do not dispose of it during hs ba 
life time by some conveyance; the 2 
law giving to the person seized of al BBB c. 5, 





of Parliament. 





estate tail, the same power over it 






rom MEI2 2] MARYLAND. 





























Ct of 


tesy , fee simple interest, and as if it were 


, fee simple estate. ‘The statute de 
jonis is however, in force in this 
state, so far as it is not silenced by 
he act of assembly to which I have 
eferred. ‘This circumstance may be 
of important consideration, if a case 
should occur where a person seized 
of an estate tail special should, in his 
jife time, dispose of only a limited es- 
ate in the land, and where, conse- 
uently, a question might arise as to 


CO). 





mod 


it? 
1 this 


08505. 
* may 
» per: 
P any 
1 for 
ling, 
sim- 


he residuary estate, after the expi- 
ration of the limited estate, since, the 
onveyance of the limited estate being 
authorised, the mere act of creating 
such an estate would not per se (pro- 
bably) raise a reversion. (1) ‘They 
(estates tail) are in every respect 
subject to common law incidents. 


Was 
te 


70d 
4 One 


mn of 


d to, 

stb. The doctrine of waste is adopted 
of Mae this state ; and the different an- 
» dee cient English statutes on the subject 
OW are here recognized. (2) 

$ in Fines and common recoveries are 
hall not practised now, but are legal as- 
ea: surances here, and have frequently 
fr heen adopted ; but not since 1773. 

fee 85. Is the widow entitled to dow- 


de Mie? and the husband to curtesy ; as 
dit He by the common law 2 

hat 4. The widow is entitled to dower in 
tail fe this state according to the common 


6 law, and may enforce her right by 
writ of dower, or by bill in equity. 
a B® Under our law for the division of 


ny descended estates, the land is, under 

Some circumstances, sold, in which 
om J ‘se the widow receives a portion of 
pal J ‘he proceeds, according to the valua- 
al: # "n of her interest by the judgment 


of 
(1) A mortgage of an estate tail, and a 


i2- 

4 foreclosure, have been, it is said, decided to 
ls perate as a dissolution of the entail. 

‘he (2) 52 Hen. iii. ¢. 23. 13. Ed. i. c. 14 and c. 


ne "tans the statute of Gloucester 6. Ed. i. 


lisposal as he can have of conveying 


the transmission or appropriation of 





os 
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of the county court in its fractional 
proportion to the whole estate, tak- 
ing into view the age and health of 
the widow: The proportion award- 
ed varies according to age and 
health, from 1-7th to 1-10th. (See 
Chancery Rules 30.) 

A widow is entitled to dower of 
an equitable estate, but not to oper- 
ate to the prejudice of any lien or 
equitable claims upon the land. 

On a husband’s conviction of po- 
lygamy, the wife is endowed of one 
third of his real estate, and is also 
entitled to one third of his personal 
estate ; and in such case, the hus- 
band forfeits his right as tenant by 
the curtesy, and also his right to all 
estate personal or mixed, which he 
may have in right of his wife. 

For this offence by the woman, she 
forfeits her right to dower, and her 
distributive share of the husband’s 
personal property. 

Alien females, are entitled to dow- 
er on intermarriage with citizens of 
the United States, if they shall re- 
side in the United States after such 
intermarriage. 

We have adopted the English 
law of tenancy by curtesy. In the 
case of a division of land by sale as 
above referred to, the tenant by cur- 
tesy receives a proportion of the 
proceeds, determined as in the case 
of dower. 

The common law of dower and of 
custesy, is not further qualified by 
our statutes: but, we have settled a 
point full of question upon circum- 
stances, in the English system, in 
enacting ‘that every devise of land 
or any estate therein, or bequest of 
personal estate, to the wife of the 
testator (by the testator) shall be 
construed to be intended in bar of 
her dower in lands, or share of the 
personal estate respectively, unless it 


123 
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be otherwise expressed in the will.” 

Ifa part of both realty and person- 
alty be devised, she may be debarred 
of her share as widow in both. 

She may however within 90 days 
after probat of the will, renounce the 
devise or bequest and thus be resto- 
red to her rights as widow. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 

session of lands is a bar &c? 
A. Twenty years adverse possession, 
is a bar here under the statute 21 
Jac. i. c. 16. which, on this subject, 
is in force in this state. 

The 2d section of the stat. of Lim. 
of 32. H. viii. c, 2. is not in force. 

The late general court of this state, 
(which was of the grade of our pre- 
sent county court in the relative 
character of its decisions) frequent- 
ly determined, that actual enclosure 
of land was essentially necessary to 
the constitution of * adverse posses- 
sion.”” The same position, has been 
decided in New York. 

87. What savings kc? 

4. The savings recited in the stat. 
of 21 Jac. i. c. 16, the usual excep- 
tions of coverture, infancy, impris- 
onment, mental incapacity, and be- 
ing beyond seas. 

It has been decided here, that a 
sister state is within the meaning of 
this reservation of the statute “ be- 
yond seas,” as Scotland was inter- 
preted to be as to England, before 
the union, and the decision princi- 
pally rested on that analogy. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. This question has been answered, 
by the preceding reply. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 


MARYLAND. 
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A. They are. 

Under sanction of this questioy it 
may be mentioned, that it does yo; 
appear yet to have been decided jy 
this state, whether the statute of lin), 
tations of the state where the cop, 
tract is made, is a bar to an actio, 
on it here. 

Where a personal action abate 
by the death of the defendant, th 
plaintiff is not barred by lapse of 
time, if the suit be recommenced 
against the representatives of thet. 
ceased without delay after letters tes. 
tamentary are granted, although the 
period for barring such an actioy 
shall have accumulated, before suc) 
letters are granted. 

90. Is there any thing peculiar i 


your state on this head? 
91. What length of time bars. 


covery &c. in personal actions? 

92. What savings ? 

93. Are there any in favour of ¢i 

tizens of other states, or foreigi- 
ers ? 
A. By the act of assembly 1715,«. 
25, actions of account; upon the case: 
or simple contract; or book debi a 
account; and of debt not on special 
ty ; detinue and replevin for taking 
away goods and chattels ; and tres 
pass quare clausum fregit ; must le 
brought within 3 years ensuing tle 
cause of action and not after : 

Other actions of trespass, of & 
sault, battery, wounding and impr 
sonment, within 1 year from tle 
time of the cause of action accruilf: 

From these provisions are ext}! 
ed however, such accounts as Col 
cern the trade of merchandize be 
tween merchant and merchant the! 
factors and servants “ which arem! 
resident within this [province] state 

This statute also enacts, that 1 
bill, bond, judgment, or recog! 
nance, statute merchant or of the 
staple, or other specialty whatsocvels 
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(except such as shall be taken in the 
name or for the use of our sovereign 
the king, &c.) shall be * good and 
pleadable or admitted in evidence.” 

against any person of this | province] 
sate, after the principal debtor and 
creditor have both been dead 12 
years, or the debt or thing in action 
above 12 years standing. 

But this section of the statute, 
saves to all persons under the impe- 
diments of infancy, coverture, insa- 


| nity, imprisonment, or being beyond 


sea, the right of prosecuting such 
bills, bonds, judgments &c. within 
5 years after the removal of the im- 
pediment. 

That usual saving of infancy, be- 
yond seas, &c. exists as to the other 


' sections of the statute, if the action 
be prosecuted within such period af- 


ter the removal of the impediments, 


_asis in those sections specified for 


bringing the action after its cause 
occurs. The saving of “ beyond 
seas” in the statute, includes citi- 
zens of other states while out of this 
state, (as well as) foreigners abroad. 
Persons absenting themselves from 
the state, or removing from county 
to county *‘ after the debt contract- 
ed” are expressly denied the benefit 
of this act : 

And persons absent from this state 
at the time of the accrual of the cause 


(1) It is not to be understood, I think, that 
‘his law has repealed the provision in favour 
f “accounts between merchant and mer- 
‘hant &c. which are not residents within this 
state,” although on the other hand that pro- 
vision is an exception, and not only savings 
but exceptions are within the repealing law, 
and although ‘ beyond seas” is equivalent to 
“ without the limits of the state.” I know no 
decision on the particular provision of mer- 
chants’ accounts; but it seems to refer to ca- 
8€S where doth parties. are non-residents of the 
‘tates if otherwise, the repealing law would 


10 doubt, be construed to embrace them. 
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of action, are (by a subsequent act) 
denied the privilege of computing 
the absence as part of tle lapsed 
time since the cause of action shall 
have arisen, but the persons having 
the cause of action may prosecute 
** the same after the presence in this 
| province] state of the persons liable 
thereto, within the time or times li- 
mited” by the acts of limitation as 
to the particular actions. 

It is also provided by our statutes, 
that actions on testamentary and ad- 
ministration bonds, shall be commen- 
ced within 12 years from the passing 
(or date) of such bonds, with the 
usual savings, in favour of cover- 
ture, &c. (See act of 1729 c. 24.) 

By the law of 1729 c. 25, actions 
on sheriff’s bonds, must be brought 
within 5 years after their date, and 
the usual savings are also here pro- 
vided for. 

In February 1819, the legislature 
(incited by the decision of the su- 
preme court of the United States de- 
claring the unconstitutionality in cer- 
tain respects, of insolvent laws of 
the states) passed an act repealing 
** the exceptions or savings in favour 
of persons beyond seas’? contained in 
the several acts of which I have pre- 
sented a summary. 

This repealing law was declared, 
however, by a special clause, to have 
no effect on suits then pending. (1) 





On the point, whether the Lord Proprietary 
of the province of Maryland was bound by 
the statute of limitations as to his right to 
land, there are contradictory decisions. The 
better opinion is, that he enjoyed a preroga- 
tive immunity in this respect, as to all intru- 
sions on his vacant land; but where an act in 
pais was to be performed by him to revest a 
title to land, as in case of escheat, there his 
neglect would conclude him as a private in- 
dividual. So where he was tenant in com- 
mon of land, ouster and lapse of time would 
bar him as any other person, 
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No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

A. Lands may be sold for the pay- 
ment of taxes, and absentees have no 
privilege. 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice ? 

97. In what manner &c. 

A. Such notice is always given. 
The taxation of each county, is ad- 
ministered by its respective ‘* com- 
missioners of the tax’? composed 
of 5 persons. 

Where personal property of the 
party cannot be found to satisfy his 





As to possession of land, it is to be observed 
that we have no statute of limitation enacted 
by the state, but are governed by the statute 
of ames already referred to. 

The lord proprietary, was affected by those 
statutes of limitation passed by the state, of 
which I have given an abstract. To the state 
of Maryland however the maxim applies 
**nullum tempus occurrit &c.” but as to land it 
has, by an act of assembly (passed Sanuary, 
1819,) subjected itself to the same rule of li- 
mitation which governs private individuals. 


As to the construction of the statutes of li- 
mitation here, I will add, that it has been de- 
cided, that the act is a bar to an action of as- 
sumpsit brought within a year after a former 
action had been struck off, and that such a 
case is not within the provision of the statute 
of Fames as to the recommencement of suits 
arrested or determined, where the period of 
limitations shall before their being recom- 
menced, have occurred. 


Although our act of assembly asserts, that 
no bond, judgment, &c. shall be pleaded or 
“* given in evidence” after 12 years &c. yet the 
defendant, to avail himself of this enactment 
must plead it, and cannot obtain the benefit 
by merely objecting to the bond when addu- 


* ced in ewidence : 


It has also been decided, that if the suit be 
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tax, these commissioners adyertig 
for 30 days, (generally in a long lis, 
of such cases) the name of the tayy. 
ble person, the amount due and tip 
extent and the name, (if it has any) ¢f 
the property charged; and the aj. 
vertisement declares, that if withiy 
the 30 days the tax be not paid, » 
much of the land as shall be neces. 
sary forthe purpose, shall be sold jj 
discharge the demand. 

At the end of the 30 days the qj. 
lector gives notice, that the sale of 
such land will take place in 20 days, 
This notice is required to be givey 
at the court house door, and at the 
**most public places of the county.” 

There is a distinct board of con- 
missioners for the city of Baltimore, 
subject to the same regulations a 











commenced before the 12 years have elap. 
sed, the bond, &c. may be ‘given in evidence” 
although at the time of so exhibiting it as tes 
timony, the 12 years shall have expired. 

We have no law declaring, that ejectment 
shall be the only mode of trying the title to 
lands. 

The writ of right, however, was not practi: 
sed in this state, and but one instance is found 
of an assize of novel disseisin, and none of 4 
writ of mort d’ancestor. Writs of “ Forme 
don” were once in use, 

The statute of limitations as to real actions 
of 32 A wiii. c. 2, may be considered as i1- 
applicable to this state, though only the 2nd. 
section has as yet been judicially denied to 
the law here. 

It is probable and seems to be understood 
that no promise to pay a bond, or acknow- 
ledgement of it, after the period of limitation 
shall have occurred, would be considered as ¢ 
restoration of it, and to this effect, the exclu 
sion of such bonds from being given in evie 
dence, would have forcible bearing. Our sta 
tute of limitation has not superseded the pre 
sumption that a bond of twenty years stand: 
ing,(without acknowledgment that it is unpaid 
or payment of interest &c.) has been paid. 
This has been decided, in Baltimore county 
court, 
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[1821, 2] MARYLAND. 
are the commissioners of the coun- 
ties. The law prescribes, that the 
collector shall not sell more land 
than will be sufficient to discharge 
the tax and legal costs; except in 
case of lots of ground in a town or 
city which may be sold entirely, if 
in the opinion of the commissioners 
of the tax they will not * admit of 
division without material injury,” 
and then the commissioners must ex- 
pressly authorize the collector to 
sell the whole lot, and an entry of 
such authority must be made in the 
records of the commissioners. ‘The 
surplus of the money of such sales is 
deposited for the original owner of 
the ground, in the hands of the clerk 
of the county. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
4. An absolute deed is given by the 
collector. The sales are noted in 
the offices of the several boards of 
commissioners. ‘The collector is re- 
quired to “ transfer” the land sold 
“by deed of bargain and sale,” and 
such deed must, as I infer from this 
specified mode of transfer, be acknow- 
ledged and recorded as by law is re- 


(1) The observations made on taxes, have 
reference to the pudlick taxes of the state of 
Maryland, which are apportioned on the se- 
veral counties according to a valuation of the 
real and personal property which is made at 
different periods, occasionally determined by 
the legislature. But besides this branch of 
taxation, there is another upon all the property, 
and to support the immediate expenses of 
the several counties. This imposition is rated 
and controuled by the Levy Court of the seve- 
ral counties composed of 7 members, except 
in the case of Baltimore county whose levy 
court has 11 members, 4 from the city, and 
the remainder from the part of the county 
without the city’s limits, 
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quired, where the owner himself con- 
veys. 

T’o make it valid, all the formali- 
ties to subject the land to sale, &c. 
ought scrupulously to be observed, 
and on trial of the title under this 
deed, to be shown. No redemption 
is allowed. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed 2 
4. ‘They do not in any case, vest in 
the state. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 


prudent for him to do ? 
4. It is not advisable to rely upon 


the mindfulness of the collectors of 
the taxes, who are the direct agents 
of the taxation. It is therefore pru- 
dent to constitute an agent for the 
purpose of discharging the taxes.(1) 


No. xI. MISCELLANEOUS. 
BAIL, &c. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 





The city of Baltimore, for its municipal 


supplies, does every year subject the real and 
personal property of the city to a certain tax, 
which applies to a space within the limits of 
the city of Baltimore pointed out by law, and 
which is the most fully inhabited. 

The taxes of the city of Baltimore are en- 
forced by distress, and action of debt and at- 
tachment, in which no imparlance is allow- 
ed. 

No summary sale however is authorized 
for the city or county rate, as is in the case of 
the public taxes to which the previous de- 
tails refer. They, therefore, are not so direct- 
ly within the scope of the questions on tax 
sales, 
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A. We have no process of attachment, 
for thus restraining debtors. (2) 


On the subject of Bail, we have a 
practice somewhat peculiar, and 
have not adopted the English stat- 


utes regulating bail. The defend- 
ant, without any preliminary affida- 


vit as required in England, may be 
held to bail below, in all actions in- 
discriminately, under the single sta- 


tutory limitation, that in actions of 


trespass on the case, the sheriff shall 
not exact bail beyond a penalty of 
50 pounds currency, unless a decla- 
ration be sent with the writ, in 
which case he usually fixes the pen- 
alty of the bond at double the amount 
laid in the declaration. 

With regard to special bail, the 
law is, (not however, by any special 
act of our legislature) that single 
bonds and bills, (or with condition) 
for payment of money, promissory 


(2) In such a predicament the interposition 
of chancery by injunction is not regulated by 
any statute of this state: Against non-residents, 
such interposition would no doubt, generally 
be sanctioned. Analagously to that interpo- 
Sition which chancery, previous to the statutes 
on the subject, was in the habit of exercising 
as to set-off. 


In any other case, it would probably be con 
sidered necessary here, for the creditor plains 
tiff to show some special equitable connexion 
between his demand and theproperty about 
to be, or in danger of being, alienated. 


An attempt has been made in one case to 
appropriate to a creditor, property about to 
be sold by the debtor, and which was alleged 
to have been purchased with the creditor's 
funds, and for which funds, the creditor’s 
Suit was then pending. An injunction was 
obtained to prevent the sale, but the result of 
the case is not known. 


English decisions, discountenance the at- 
tempt just mentioned; and on the present 
question of restraining debtors, we are guided 
in this state by the principles of the English 
chancery. 





notes, and bills of exchange, are, 
per se, causes of special bail withou; 
any affidavit whatever. 

On bonds with collateral condj- 
tions, generally an affidavit must be 
adduced to authorise special bail. 

In trover and detinue, on the plain. 
tiff’s affidavit, or other evidence, of 
his cause of action, shown to the 
court, special bail will be required, 
In the construction of affidavits to 
hold to bail, our courts are not s¢ 
technically precise as the Britis) 
courts, and interpret them in con. 
nexion with the declarations in the 
cause, wherever that recourse can 
tend to sustain the affidavit. 

In other respects our rule as to ex. 
acting special bail, is the same as the 
English : 

As to bail to the sheriff, our sys- 
tem is not as friendly to civil liberty 
as the English rule, but barbarously 
defective, since in every case it sub- 
jects defendants to imprisonment or 
the necessity of giving bail on mesne 
process, without the oath of the 
plaintiff in support of his suit, and 
without reference to the character of 
the demand, whether it be specific 
and definite or only conjectural and 
speculative. 

A writ of habeas corpus, gives n0 
relief here to a prisoner under this 
tyrannical practice ; but he must ¢n- 
dure the jail at least until the ensu- 
ing session of the court, if he be not 
able to furnish bail to the sheriff. 

In the vacation of the county cour' 
special bail may be taken by two Jus: 
tices of the peace, and they returt 
the recognizance to that court. 

Where a debtor is imprisoned 0 
ca. sa. or committed for want of spe- 
cial bail, the creditor is by acts o 
assembly passed in 1819 and 182); 
obliged to furnish the sheriff with 
12 1-2 cents per diem, for the mat 
tenance of the debtor. The debtor 
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will in default of making this allow- 
ance, be discharged from imprison- 
ment. The expense of allowance be- 
comes an addition to the debt. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ¢ 
4. Our law furnishes nothing more 
to be detailed, than what has been 
stated under the article ‘ convey- 
ance,” and in answer No. 73. 

Letters of attorney, may be inclu- 
ded within the phrase “ other instru- 
ments of writing,’? mentioned in that 
answer. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

4. Aliens, are debarred in this state 
from taking land by descent or by 
purchase. 

Itis a popular and, in some de- 
gree, a professional impression, how- 
ever, that they may be lessees. But 
upon the authority of the English 
law, and the implication of one of 
our decisions, I believe this idea to 
be incorrect. (1) 

Aliens, who emigrated to this state 
hefore the adoption of the constitu- 
tion of the U. States, are, by act of 
assembly, entitled to hold, take and 
transmit real estate as citizens. 


(1) It has been decided here, that only the 
state can take advantage of the alien’s disa- 
bility to hold land; and so even after the 
death of the alien holder of it : This agrees 


with several decisions in the supreme court 
of the U. States, 





And persons emigrating since the 
adoption of that constitution acquir- 
ing real estate, and afterwards be- 
coming naturalized are, by another 
law, (it would seem an unnecessary 
one) entitled to hold and transmit as 
citizens the land obtained prior to 
the naturalization. This last law 
was passed in 1814. 


In 1791, the legislature enacted, 
that aliens might take and transmit 
land in the part of the present Dis- 
trict of Columbia, then within the li- 
mits of this state. 


In answer to Vo. 85, the privileges 
of an alien married woman have been 
stated. 

Aliens cannot be executors nor ad- 
ministrators. 

They may be mortgagees for money 
lent, and enforce their mortgages as 
citizens may. 

On criminal prosecutions, aliens 
are not entitled to have a jury half 
(or in any part) composed of fo- 
reigners. 

It may be proper to mention, as re- 
lated to this article, that by an actin 
1753,(1) all conveyances by any 
person residing out of this state, of 
goods, debts, lands, or any interests 
whatever are void, unless the grantee 
shall give his bond with penalty and 
security to be fixed and approved by 
the chancellor, for the satisfaction of 
all the grantor’s debts owing in this 
state. 

This law, as has been decided, does 
not embrace a conveyance by a non- 
resident to a creditor, being a citi- 
zen of this state. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 


(1) Perpetuated in 1763. 
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tf 
Edw. iii. c. 11. and 21 H. viii.c. 5.{ Ifan infant to whom land shalj 
or by local acts 2 descend or be devised, or who may * 
A. By local acts. acquire it by gift or purchase, oy» . 
A widow and child have an equal | who may be entitled to a distri). * 
right to administration, which in| utive share of personal estate, op _ 
such case is granted to either at the} to a legacy or a bequest, or may rf 
court’s discretion. The right to ad- | obtain personal property by gift o JR °° 
minister then follows in this succes- {| purchase, shall have no testamen. dh 
sion: 1. Grandchild. 2. Father. 3.| tary or natural guardian, the Oy. th 
Brothers and sisters. 4. Mother. 5.| phan’s Court may assign a guar. 
Next of kin. dian, for the male until 21 yeas JR 4, 
The whole blood, is preferred to | of age and for the female until16. 7% ,,, 
the half blood. Males to females. | If the mother be guardian and inter. Bir; 
A feme sole to a feme covert. Among | marry with the executor or admin - 
collaterals, the descending shall be | istrator, the orphan’s court may ap. 7 ,q 
preferred to the ascending line. point a new guardian to the infant Sst: 
No relations are preferred in the | who, if above the age of 14 years, ad 
ascending line, beyond a father, nor | may choose his guardian, if he be up- 
in the descending below a grand- | der that age the court appoints one. ” 
child. ‘Testamentary and natural guar. - 
A creditor, may receive letters of | dians, (as well as those necessarily ” 
administration ; but the widow and] must, who are named by the orphan’s 7 si 


child and those included in the four | court) are obliged under the control 
first above stated classes are to be} of the court on application by the 7 
first summoned and decline, or must! infant or his friends, to give bond 
refuse to appear. Other relations,| with surety for their faithful con- 
to preclude creditors or others from | duct. And guardians, as_ well : 
administering, must apply to admin-| as executors and administrators, ry 
ister and are not entitled to notice. | may by the orphan’s court be requi- ex 
Where a feme covert’s claim to | ed to furnish new surety, where tle A. 
administer is admitted, the letters | first becomes defective, and in de- je 
issue to her and her husband. fault of giving it, they will be dis 
Applications for administration by placed. pa 
persons not certainly entitled to it They may lease the ward’s real af 
as relatives, remain undecided for at! estate for a term not exceeding 5 cl 
least 8 days after they are made; years ; or cultivate it for the benelit | De 
and the court in some instances at | of their ward with his slaves, stock, 
discretion, publickly advertises the | and utensils; or on their own ac- ad 
fact of application, to give to such | count, rendering an annual value to 
unknown relatives an opportunity | to the ward, to be ascertained and WI 
ef interposing. imposed by the court. th 
106. May guardians be appoint-| [he leasehold estate and person 
ed by will: does the common law alty genexally of the ward may, with | 
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remuate &c? - 
4. Guardians, may be appointed by | pen yequives 2 witnesses et least where the mt 
will as in England. (1) appointment is by will; where the appoint: ha; 
ment is by deed, two witnesses perhaps are ent 

(1) And (I presume) by deed also. The] not necessary in England. The appoint: aft 
stat. 12 Car. ii. c. 24. seems to be followed | ment may be until the ward is 21, or for 4"/ Ib 


in most of the states. The act of parliae lesser time. Ed, *§ 
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the approbation of the orphan’s court, 
pe sold by the guardian, and any 
‘other part of the real estate may 
‘ne sold with joint consent of the 
court of chancery and the orphan’s 
> court. 
; "At the expiration of the gurdian- 
: ship, the orphan’s court may order 
’ the ward’s estate to be delivered. 
Itis to be observed, that all the or- 


- ders of that court may be summarily 


enforced by attachment and seques- 
tration, and the court ea-officio, in 
case of guardians, executors and 
- administrators, enforces accounts at 
stated periods of their respective 
administrations. 

_ These, are some of the special fea- 
_ tures of our provisions on the subject 
_ of guardians; in defect of all statuto- 
ry provisions in any case, the com- 


mon law governs here. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
' gard to the order of paying debts by 
'ex’rs and adm’rs, in force &c? 
4. The law of England on this sub- 
_ ject, is not in force here. 

Judgments and decrees are to be 


| paid in the first instance: (1) and 


after their satisfaction, all other 


claims are to be proportionally 
' paid. 


The creditors may be required to 
adduce their claims within one year 


_ lo the executor or administrator, 


Which are to be duly sanctioned by 
the orphan’s court upon the particu- 


(1) A Judgment in favour of the state, of 
Prior date to one obtained by an_ individual, 
must be paid in preference to the latter, as 
has been decided. It is probable, that it is 
entitled to equal preference if obtained even 
after that of an individual; but this has not, 
I believe, been yet decided, or at all judicially 
agitated. 


124 
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lar probate of them, as mentioned) 


hereafter. 

In order to limit creditors in this 
manner, the ex’or oradm’r must at 
least 6 months before distribution 
of assets, notify them (by advertise* 
ment in such papers &c. as the or- 
phan’s court shall appoint) (2) to 
produce their demands authenticated 
before the orphan’s court in a certain 
period, of at least 6 months, and 
within the year. 

The ex,or or adm’r, is not bound 
to take notice of judgments or de- 
crees, but they must be notified to 
him as any other demands. 

After the year, (or rather at the 
end of the 13 months) the ex’or 
or adm’r may conclude his admin- 
istration and divide the surplus a- 
mong the representatives of the de- 
ceased. He may however, with the 
consent of the orphans court retain 
an amount to satisfy claims not for- 
mally exhibited, but which he knows 
are held or asserted against the es- 
tate ; and where such claims are of 
controversial nature, the court deter- 
mines the amount which the ex’ors 
or adm’rs may reserve for meeting 
them, as it does in undecided cases 
of claims sued for. 


The ex’or or adm’r can discharge 
no claim, unless it be admitted by 
the orphan’s court granting the ad- 
ministration. 

A claim on judgment, to be thus 
passed by the court, is to be vouch- 
ed, by a copy of the judgment attest- 
ed by the clerk of the court, which 
rendered it, certifying too, that there 


(2) By an act of 1785, the executor &c 
was absolutely required to advertise notifica- 
tion to creditors in all the places in the Uni- 
ted States, where they should be supposed 
to reside; This rule is considered supersed- 
ed, by the regulation te which I have refer- 
red above, 
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is no entry of satisfaction of it on the 
record. 

This voucher must be accompani- 
ed by the ailidavit of the creditor, 
made since the debtor’s decease, that 
the judgment has not been satis- 
fied except as to such part (if any) 
as is credited. 

In case of a bill of exchange, the 
protest or other documents which 
would be required if the deceased 
were alive, must be exhibited. 

Claims on open account, are pro- 
ved by the oath of the creditor and 
a disinterested witness before some 
officer, (as in the above instances) 
authorised to administer an oath. 

The creditor swears, that the de- 
mand remains unsatisfied, except so 
far as payment has been acknow- 
ledged in the account presented. 

If the claim, whether on bond, bill 
of exchange, note or open account, 
be acquired by a creditor, not a 
resident of the state, having a factor 
init, the factor’s oath may suflicient- 
ly attest the demand. Affidavits in 
such case taken out of the state, may 
be made before a notary publick, 
or before some other officer compe- 
tent to administer an oath, and so 
certified to be by the governor, may- 
or, or chief magistrate, clerk of any 
court of record, or notary publick of 
the place, under their respective 
seals. 

If the factor of the creditor have 
thus attested the account &c. even 
before the death of the intestate or 
testate debtor, and shall not be alive 
to prove the same after the debtor’s 
death, or shall be then out of this 
state, the succeeding factor of the 
creditor may annex to the account, 
thus proved, an oath, that it came 
into his hands as factor of the credi- 
tor, that he believes the claim as sta- 
ted to be true, full and just, and that 





no security or satisfaction has been 
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received except what (if any) |,,, 
been credited. 

But an ex’or or adm’r, even af 
ter such authentication of claims, \ 
not bound to discharge them, )jy; 
may oblige them to be prosecute 
and determined by suit against hin, 

108. May ex’rs and adm’rs give, 

preference by confessing judgments: 
Are lands sold on judgment agains 
ex’rs or adm’rs ? 
A. Since the executor and adminis. 
trator is obliged to pay all claims jp 
their order in proportional equality, 
such preference cannot be securely 
given by him. He may indeed cop. 
fess judgment without limiting tle 
plaintiff to his proportional part ¢ 
the assets, who will thus seize 
property of the intestate to the ful 
extent of his claim, although by the 
legal distribution of the assets, be 
would be entitled to but a portion i 
the demand. By permitting an w- 
qualified judgment, however, in sic 
a case the executor or administra. 
tor would no doubt be guilty of a &- 
vastavit. (1) 


(1) Until the year 1798 our law, on the 
point of confessing judgment by executors, 
was as that of England is. Then, however, 
the courts were directed, upon any verdict! 
rendered against an executor or administre 
tor, to make an estimate themselves, 
through an auditor, of the assets of the ¢ 
tate and decree a proportional part to be paid 
to the plaintiff, to be levied either of the ¢! 
fects of the intestate or of those of the de: 
fendant, with a further judgment of assets 
quando acciderent, if necessary ; and the ext 
cutor or administrator was not, in such Case, 
obliged to plead plene administravit ; nor could 
judgment be rendered against him, until the 
expiration of the period for adjusting his 3 
count of the estate before the orphan’s cout 

This act appears to have been mandatory, 
and it is probable that, without an inquiry ® 
above mentioned into the assets, no judgme™ 
could have been pronounced by the court U» 
on a verdict against executors or administ 
tors, though too, the investigation might 
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Except chattel interests, and es- 
tates pur autre vie, if not specially 
jimited to the deceased and his heirs, 
no realty can be sold on judgment 
against executors or administrators. 

And although other real estate of 
higher degree, may be devised to the 
executors for the payment of debts, 
it cannot be brought, it is believed, 
within their capacity strictly as exe- 
cutors, &c. and be subjected to judg- 
ments against them, as such. 

The crop, growing on the land of 
the deceased at the time of his death, 
except where the land is devised, is 
assets in the executor’s hands. 

By bill in chancery, the real estate 
of a deceased debtor may be subject- 
el to the payment of his debts, and 
this by our acts of assembly. 

The first law, affected lands devi- 
sed or descended to persons resident 
out of the state, or descending or de- 
vised to infant heirs, or idiots and 
lunatics: But the court of chancery, 
without the aid of the statute, did, 
subsequently to it make lands liable 
in the hands of heirs of full age, 
vithin or out of the state ; and ano- 
ther law has since that decision been 





doubtless have been moved by the plaintiff 
ii such case,as well as at the defendant’s in- 
stance. 

In 1801, this law was repealed; and now 
where an executor, &c. apprehends that the 
assets will not enable him fully to satisfy the 
claim in suit ** he may plead the fact,” and 
he jury shall determine the plaintiff’s distri- 
butive share of the assets, and judgment will 
be rendered for a sum accordingly, witha fur- 
ther judgment of assets quando acciderent, if the 
Present assets shall not be adequate. 

The judgment thus rendered may be execu- 
ted as well on the defendant’s effects as on those 
of the deceased.* 


Viewing this latter provision as to the exe- 


ee 
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enacted, expressly declaring that 
they shall be so liable. 

So where owners of land die with- 
out heirs, in consequence of which it 
becomes escheatable, on petition in 
chancery by the creditors, where the 
personalty is deficient, the land may 
be sold to discharge their demands. 

It has not yet been decided, how 
far a judgment against an executor 
or administrator, is evidence of the 
ancestor’s debt against the heir, ina 
proceeding for the sale of the real 
estate by the creditor. (1) 

While on the subject of assets, it 
may be proper to state, that the 
naming an executor in a will does 
not operate here, to extinguish 
any just claim of the deceased 
against him, but he must report the 
amount due by him as part of the es- 
tate; and if he fail thus to report 
the claim in the inventory, or deny 
it in part, the orphan’s court, at the 
relation of any person interested 
may, with consent of parties, deter- 
mine the propriety of the claim, or 
at the instance of either party, may 
direct an issue on the point to be 





cution, and the whole virtue of the law, it 
seems a necessary consequence thatif the de- 
fendant executor or administrator confesses 
judgment, without instituting the examina- 
tion into the assets, 4/s effects as well as those 
of the deceased will be subject to the judg- 
ment ; and “‘ may plead” in the phrase quo- 
ted, will, according to the common law rule, 
be construed “ must plead,” as the word 
“may” has been interpreted in the stat. 8 and 
9 W’. iii, cb. xi. in relation to damages on bonds 
with collateral conditions. 

(1) Though land may, as I have said, be 
made responsible for the payment of debts 
where the personalty is inadequate, yet it de- 
scends to the heir or vests in the devisee under 
that liability. 





; 7 Judgment, by consent and courtesy, are 
‘requently received * to dind assets”’ of the es- 
page of the deceased ; that is, entitling the 
Paintil to share in proportion to his demand 
% such assets (as) may at the time of ren- 











dering the judgment be, or there after shall 
be, in the executor’s, &c, hands: a scire fa- 
cias, suggesting assets, is necessary upon this 
kind of judgment, to obtain a substantial 
benefit from it. 
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tried in the county court of the coun- 
ty where the orphan’s court acts, and 
the verdict thereon will establish the 
question. 


The same law prevails, as to the 
failure of an administrator to avow 
any claim in which he may be lia- 
ble. 


As the executor or administrator 
has 13 months after receiving his iet- 
ters, to ascertain the debts of the de- 
ceased, judgment, cannot if is con- 
ceived, (unless by confession) be en- 
tered against him until that period 
has expired; though a suit may at 
any antecedent time be instituted 
against him: ‘This is generally to be 
understood, from the implications of 
our testamentary system. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. ‘The common law regulates joint- 
tenancy in this state. An unsuccess- 
ful attempt was made two years ago 
in the legislature, to abolish the cha- 
racteristick incident of survivorship 
in such tenancy. 


SEALS. 


110. Isthe common law, inregard 





Our law does not declare what mode of 
proof of the ancestor’s or testator’s debt shall 
conclude the heir or devisee, where recourse 
is had tothe realty for satisfaction of the 
claim. I consider, however, a judgment 
against the personal representative effectual 
evidence of the claim when the real estate is 
so to be charged. 

In order to make the real estate liable, it is 
not usual to procure judgments upon the de- 
mands which are to be satisfied out of it; One 
or more of the creditors, exhibits the bill in 
chancery, and if the deficiency of personal es- 
tate is manifested to the court, a reference is 
made to the auditor of the court to ascertain 
all the claims against the deceased entitled to 
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to the effect of instruments sealed, 
and not under seal, in force ? 
A. The common law, is in force jy 
these particulars. 

111. Is ascroll &c. equivalent ty 
wax &c ? 
A. It is so, as to ail instruments yp. 
quired to be sealed. 


BASTARDS. 


112. Are bastards subject to com. 
mon law disabilities ? 
A. ‘They are. 

113. Are antinuptial children, |e. 

gitimated by marriage of thie pa. 
rents ? 
A. Such children, if acknowledzel 
by the husband, shall by the tar. 
riage and acknowledgment be legiti- 
mated, and capable to imherit aid 
transmit inheritance, as if born in 
wedlock. 


ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. We have but two decisions ci 
this subject, which rest however ou 
the principles of common law, aut 
that law may be considered as the 
rule here on this point. 
participate in the benefit; he is always satisied 
with that degree of probate which passes 2 
claim before the orphan’s court, and of which 
I have already spoken. His report has been 
habitually confirmed, when his proceedings 
have been founded upon that principle of tes: 
timony. 





Perhaps even in such cases, exceptions 
might be supported against claims only thus 
proved. But the question as to the appropri 
ate testimony will accrue most strikingly, 
where one creditor alone remains to be satist: 
ed and sues for the contribution from the 
realty. 


The 3. and 4 W. and M.c. 14. making heirs 
and devisees liable for certain debts, is * 
force in this state. 
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FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
fows and reflows, &c entitled to se- 
veral fishery in front of his land 2 

116.1s this so by statute, or usage? 
4, The owner of such land, has no 
right of several fishery. 

The rights of fishery, are adver- 
ted to in the charters of the propri- 
etary of Maryland, and his sover- 
sient in this particular, was re- 
stricted by that instrument. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
J. Those statutes are in force in this 
state. Besides these, we have an 
act of assembly in prevention of 
fraud which declares, that **no trans- 
fer of goods or chattels of which the 
vendor, mortgagor, or donor shall 
remain in possession, shall be effec- 
tual, unless it be in writing, acknow- 
ledged by the grantor before a jus- 
tice of the peace, and be within 20 
days, recorded among the records of 
the county.” 


STATUTE OF FRAUDS. 


118. Is the 29. Car. it. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4, The statute of frauds is in force 
in this state, although never formal- 
ly published, which, (in its provin- 
cial periods) was a necessary preli- 


iiary to the adoption of any En- | 


glish statute passed after the emi- 
gration to this territory. 

_ All the clauses of this statute are 
in force here, except where they 
have been superseded by our testa- 
lientary laws, as explained in pre- 


Nous answers, and except the part! 
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relative to ecclesiastical courts, 
which is inapplicabie to this state. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

120. Is the English law of uses 
and trusts, in force 2 
A. The statute of 27 H. viii. as to 
uses and dower, is in force here, as 
is the English law of uses and trusts. 
(See the answer to No. 9. as to the 
necessity of recording limitations of 
uses of an estate in land.) 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

4. The common law of baron and 
feme, prevails here. 

There ts, however, one statutory 
provision which deserves notice: 

Our testamentary system declares, 
that ifthe intestate be a married wo- 
man, it shall not be necessary for her 
surviving husband to take out let- 
ters of administration, but all her 
choses inaction shall devolve on him, 
as if he had taken out such letters ; 
but if he shall not in his life time re- 
duce them into possession, or obtain 
judgment for them, they shall de- 
volve on hex representatives, and 
administration will be granted ac- 
cordingly. (1) 

(1) This act, as understood and properly con- 
strued, gives to the husband the entire interest at 
the wife’s death in her choses in action, though 
not so expressly stated; this interest however as 
appears will be defeated, if the husband omit fully 
to appropriate it to himself. This defeasance, 
and being the on/y one expressed, of itself raises 
the inference, that @nder all ocher circumstances 
the property of the chose in action passes entirely 
to the husband: However, without the aid of this 
induction, the law would probably have been 
doubtful, particularly as the positions, on this sub- 
ject are not firmly settled in England, to. which 


we would have partially appealed to elucidate the 
question. 
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USURY. INTEREST. 

122. What is the rate of interest ? 
A. Six per centum, per annum. 

123. What provisions against usu- 

ry? 
A. No person may directly or in- 
directly exact or take more than six 
per centum per annum for the loan of 
any money, or wares, merchandize 
or other commodities, to be paid in 
money; nor more than eight per cen- 
tum of tobacco, where tobacco, 
wares, merchandize or other com- 
modities are had on loan, to be paid 
in tobacco. 

All bonds, contracts, and assuran- 
ces whatsoever reserving more than 
those rates in such cases, are decla- 
red void, and a penalty of treble the 
value of the money or thing lent is 
imposed on those, who *‘take, accept 
or receive”’ a higher sum of interest 
than those rates permit the lender 
to receive. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 

in your state: for what things fur- 
nished &c ? 
4. A book account, can in no in- 
stance (except where the demand 
does not exceed ten pounds curren- 
cy) be proved by the creditor’s 
oath. 

The statute of Jumes i. c. 12. as to 
shop books is supposed to have been 
in force here, but as it is very ob- 
scure, no knowledge as to the earli- 
er practice of this state in regard to 
this question, can be inferred from 
the authoritative existence of that 
statute here. 

In 1729 an act of assembly pass- 
ed, authorising accounts to be pro- 
ved by the plaintifi’s oath, but that 
act was repealed by another in 1785, 
which is now in force and declares 
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‘that the payment or delivery , 
any money, and the delivery ay 
sale of any goods, wares, oy me). 
chandize, chattels or effects what. 
soever, by any merchant, or perso, 
carrying on commerce, or using ,) 
carrying on any trade whatsoeye 
by buying and selling, or manuf. 
turing for sale, and being an inh). 
itant of any other of the U. States « 
of any foreign country, shall be suff. 
ciently proved by the oath, or atl. 
mation, (as the case may be) of any 
disinterested credible witness to tig 
delivery of the goods, payment oj 
the money &c, made and certified 
before and by the authorities neces. 
sary to authenticate any bond, nox 
gc. or other instrument, not requir. 
ed to be recorded in the foreign 
country. (1) 

Such accounts, of persons of the a. 
bove vocation residing within this 
state may be proved by the oath o/ 
any clerk, store keeper, or disinter- 
ested credible witness, taken before 
any judge or justice, or court of this 
state, provided it be so proved, witl- 
in 12 months from the date “ of the 
articles or monies respectively pail 
or delivered.” 

In both cases, however, as well 
of the non-resident. as of the res- 
dent trader, there must be added 
to the account, the plaintiff’s oatl 
or affirmation taken at or before the 
first imparlance court, that. the 
goods, money &c. were delivere! 
&c. as charged ; that he has receive! 
no payment or satisfaction therelor 
more than is accredited ; nor aly 
security for the same, and that tlie 
balance charged and claimed isjust- 
ly due according to his knowleds’ 


and belief. 


(1) For the ‘authorities’? who may '* 
such proof and certify &c. See answer /° 
73. ante. 
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The non-resident’s oath, must be 
taken and certified by the same au- 
‘horities taking and certifying that 


of the witness; and the resident’s 
' oath may be made before any judge 


or justice of this state. 
These regulations, respect all 


gums exceeding ten pounds, or $26, 


66. 
Claims of that amount, may be 
verified by the plaintiff’s oath, and 


are within a magistrate’s jurisdic- 


tion. 
In all these cases of probate of 


accounts, the defendant is at liberty 
to controvert the demand, by any 


testimony admissible at common 


law. 

In other respects, as to the proof of 
books of accounts, we observe the 
English rules of evidence. 

It has been decided, that if any 
articleof an account proved ac- 
cording to the form stated above be 
disproved by the defendant, the 
whole probate is invalidated as to 
all the articles of the account. (1) 

In regard to accounts, a law of 
ihis state enacts, that in all actions 
¢rouncded on an account and in which 
it may be necessary to examine ac- 
counts between the parties, the 
court may order the accounts and 
dealings to be audited and stated by 
an auditor appointed by the court, 
and such proceedings shall take 
place, as in actions of account. 

125. [fs interest recoverable on 
hook debt 2 
4. With regard to interest on de- 
mands, we profess to conform to 
the English law which denies it, on 
goods bargained and sold, and on 
accounts stated, though it grants it 
on money lent and paid, promissory 
notes &c. 


(1) This would seem a hard rule if it admits 


of ho exception, such as mistake shown, or other 
evidence of innocent error, Ed. 
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In practice, it is allowed on al- 
most all demands in this state. We 
have no statute regulating this sub- 
ject nor am I aware of any decision 
on it. 

There is however an act of assem- 
bly, which requires the judges to en- 
ter such judgment upon all verdicts 
and judgments by default * as will 
carry interest on the same, until 
payment of the damages assessed by 
the jury giving such verdict.’’ 

The usual entry of judgment in 
such case is, for the amount laid in 
the declaration, with “stipulation,” 
that it is **to be released on payment 
of the sum assessed to be payable by 
the jury, or ascertained upon the 
judgment by default, with interest 
on the sum until paid.’’ 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 

of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England 2? 
4. They are: The statute of 3 & 4. 
Ann. c. 9. on promissory notes and 
the law merchant generally of En- 
gland, govern this subject here. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover ? 

4. Such demand must be made, and 
notice given. 

128. Is a protest for non-accep- 
tance or non-payment necessary, to 
inland bills and promissory notes 2 
A. On promissory notes, a protest is 
usual, although a private demand 
and notice would suffice : 

With regard to inland bills of ex- 
change, the 9 and 10 of WW. iit. c. 17 
and 3 and 4. of .4nn. c. 9. are In force 
in this state, so far as they are not 
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superseded or qualified by our act 
of 1785. 

That act, respects bills or orders 
drawn by persons in this state upon 
persons in another of the U. States, 
and considers such bills &c, as in- 
land. =, 

It directs that where such bill &c. 
shall be protested according to the 
laws ofthe place where it is paya- 
ble. the holder shall recover eight 
per cent damages upon the value of 
the sum mentioned in the bill, to- 
gether with interest on that value 
from the time of protest. 

The case of a bill drawn by a re- 
sident of the state upon another re- 
sident of it, is not included in this 
act. 

129. Isthere any peculiar practice 
in your state, on this subject ? 

130. What damages are recovera- 

ble.ion the protest of foreign bills 
of exchange ? 
A. On foreign bills of exchange, 
(that is, bills drawn in this state 
upon any but a sister state,) re- 
gularly protested, the holder shall 
receive such sum “ as will purchase 
a good bill of exchange of the same 
time of payment, and upon the same 
place. at the current exchange of 
such bills, and fifteen per cent dama- 
ges upon the value of the principal 
sum mentioned in the bill, with in- 
terest on that value trom the time of 
protest. 

If,in the case of an inland or a 


(1) The earliest of the acts of assembly now in 
torce, is that of 1715. 

Under this act, where two non ests are return- 
ed to a writ against a resident, proof of cause of 
action being made to the court, they pronounce 
a judgment of attachment against the effects, 
lands, credits &c. of the defendant. This judg. 
ment may be pronounced in the ease of a non- 
resident, where only one non est is returned on 2 
writagainst him: In the latter case, the writ must 
be accom panied with a declaration or a short note 
expressing the plaintiff’s cause of action, to be 
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foreign bill of exchange, an endors. 
er pay the principal, damages, and 
interest duc on the bill, he may reco. 
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ver the amount from the drawer 9 
any one liable upon the bill to th He ° 
endorser. _— 
We have no other provision ep. 9 vo 
acted by the state, on this head. ; . 
DIVORCE. ‘ 
3 stat 
131. Are Divorces, a vinculis HB *' 
granted in your state &c ? ee 
4. No court has authority in this Baws 
state to grant any degree of divorce, are 
B bee 








The legislature has the sole power 
in this particular, but seldom exer. I, 
cise it, except to grant a divorce ¢ - 
mensa et thoro. 
Our court of chancery and ow 
county courts sitting in chancery, a 
have the same power as the ecclesi- Hi the 
astical courts of England to decree Hi P* 
alimony, and exercise it in cases of 
desertion by the husband, his cr» BB 4, 
elty &c. 
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132. Do foreign and domestick t- 














. . ns 
tachments issue in your state, de 
gainst absent, or foreign debtors? “} 
4. We have no process of domestic ~ 

. elt 
attachment, understanding that : 
be a procedure for the distributive ss 
benefit of all creditors ; but we have ab 
a system of foreign attachment enact: as 
ed by this state. See the note - 
low. (1) fF on 

ee 
left at his last abode if he has had any here, o to 
with his attorney if he has one, or if he has ot," edi 
is usual to set up a copy of the note at the court ; th 
house door. 

Upon this attachment, the rule as to the mode st 
and period of its dissolution, is, as that under the vt 
custom of foreign attachment in London. This a en 
tachment is not limited to liquidated demands m 
but the law is general in its terms as to the ext ee 
gency to which the process may be applied. The te 
court however, it is presumed, would requit’ th 
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LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
fenant, in regard to distress for 


rent, similar to the English law ? 
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4. Our law is the same as the Eng- 
lish. 
With regard to distress for rent, 


we have only one regulation, which 
exempts from it stoves, looms, and 





re 


- where the demand is unliquidated, and would 
- otherwise refuse this process, and on this princi- 


ple it has been refused in a case of claim on bond 
with a collateral condition. 
In 1794 it was enacted, that when lands in this 


gate descend or are devised to one not residing 


in it, and the ancestor or devisor is indebted and 
suit has been instituted against his heir or 
devisee, the court in possession of the suit may 


award an attachment against those lands, as they 


are granted under the act of 1715, which has just 
been explained. 

Creditors, who are “ citizens of this state or of 
any other of the United States” have a further 
and prompter remedy by attachment under an 


' act of 1795, against persons “ not citizens of this 


state and not residing herein,” and against per- 


sons who have “actually run away, absconded, or 
fled from justice,” or, ‘* secretly removed from 
their place of abode,” ¢* with intent to evade the 
payment of their just debts.” 

To obtain this attachment, the creditor must, 
before any judge of the county court, or justice of 
the peace, of this state, make oath, or affirm, (as 
the case may be) that the defendant is dona fide 
indebted to him in the sum of over and 
above all discounts and, at the same time, he 
must produce to the officer, administering the 
oath, the bond, promissory note &c. or other 
instrument of writing, or account, by which the 
defendant is indebted; and further swear, that 
“he is credibly informed and verily believes” or 
that he does know,” that “ the debtor is not a 
citizen of this state and does not reside herein,” 
pr (as the case may be) “ has actually run away 
or fled from justice, or removed from his place of 
abode with intent to injure and defraud his credi- 
tor or creditors.” 

The officer, then certifies the taking of the 
oath and exl@bition of the instrument, or account 
on which the claim rests, and aunexes that to the 
eertificate, and thereupon he issues his warrant 
to the clerk of the county court authorizing and 
directing him to issue a writ of attachment against 
the debtor’s lands, effects, credits, &c. 

Where the affidavit &c. is made out of the 
state, it may be taken before a “ judge of any 
ther of the United States,” and the clerk of the 
wont of which he is judge, or the governor, chief 
hagistrate, or a notary public of such state must 
*cruily, that the judge has “ authority to adminis- 
‘er the oath or affirmation.” The certificate of 
the affidavit is then presented to a judge or jus- 
“ee of the peace here, together with the instra- 





ment of writing or account on which the claim is 
made, and a warrant is then issued for a writ of 
attachment. 

The certificate of the affidavit must precisely 
state the character of the plaintiff, as, that he isa 
citizen of some one of the states &c. or the whole 
proceeding will be quashed. 

The quality and circumstances of the parties 
must be as speciaiiy set cut, as those circumstances 
are required to be which exclusively give jurisdic- 
tion to inferior courts. 

With the writ of attachment, a capias ad 
respondendum issues against the defendant. 

The garnishee may, by the provision of this 
law, (and not contained in that of 1715,*) plead 
all such pleas as the defendant could plead; and 
he may be called upon to answer interrogatories 
on oath touching the question of assets; and, on 
oath of the creditor that the garnishee is about to 


depart and remove from the county where he re- 


sides, the clerk may insert in the writ of attach- 
ment a clause of capias ad respondendum against 
the garnishee, The law, however, does not pro- 
vide for such a proceeding, in any court subse- 
quent to the writ of attachment. 

In all cases of attachment here, if the garnishee 
do not appear during the term and after sum- 
mons, judgment of condemnation for the amount 
of debt may be pronounced against him, and exe- 
cution issue against him or his property, the 
plaintiff first giving security to refund, if within a 
year and a day the defendant (or debtor) shall 
appear and contest and defeat the plaintiff’s pre- 
tension. To obtain the attachment, no such se- 
curity is required if condemnation is asked, when 
a year and a day (shall) have elapsed after the 
suing it out. 

Under the act of 1715, the plaintiff need not be 
acitizen of this state or any of the United States, 
as he must be under the act of 1795. 

The latter statute, is confined to liquidated 
claims (it would seem ;) the terms of the oath be- 
ing positively specifick, and using the word “ in- 
debted,’” which implies certainty, though the act 





* But it has been supposed that since the act 
of 1795, such pleas may now be used under that 
of 1715; perhups, because the former act is styl- 
ed a supplement to the latter ; but there are limit- 
ed expressions in the act (of 1794) which seem ta 
confine the privilege to cases occuring peculiarly 
under the act (of 1794.) The MS. refers here to 
the “act of 1794.” But quere, if “1795” is not 
intended? Fd. 
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spinning wheels hired to the tenant. 
To protect the stoves the hiring must 
be evidenced by writing, which must 
be acknowledged before a justice 
of the peace, and be recorded 
among the county records within 20 
days. (1) 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

A. The statutes of Geo. ii. (2) on this 
subject, are not in force here. 

In 1729, the year in which the 
first of those statutes was passed, a 
law on the subject was enacted here. 

That law has been repealed, and 
an act of 1785 is now in force, which 
declares, that to any demand in suit 
upon a judgment, a bond, or other 
writing under seal, and in all cases 
of suits upon simple contracts, the 
defendant may plead in discount any 
claim upon any judgment, bond, or 
other sealed instrument, or upon 
note, agreement or assumpsit, or ac- 





is evtitled a “supplement” to that of 1715, 
which last does not require the demand to be spe- 
cifick, and precisely ascertained by its own nature. 

The remedy, of the act of 1795 is instantaneous, 
while that of the law of 1715 is deferred, by pre- 
liminary process. 

In av interpretation of this process, we advert 
tothe English principles of attachment. There was 
an act of 1729, which authorized attachment 
against persons about to abscond or remove: 
This was repeuled by a temporary law, which has 
since expired; but I do not consider the act of 
1729 as revived, by that expiration. 

Under the act of 1715, we have also a process 
of attachment in the nature of execution upon a 
judgment: 

After judgment, execution may be had upon it 
by attachment of the lands, goods and credits of 
the defendant in the hands of the plaintiff or of 
any other person, and the same proceedings take 
place as in ordinary cases of attachment. 

Judgments in attachment here have prefer- 
ence, according to the order of the periods of lay- 
ing the attachments. In England it has been said, 
that they shall take precedence according to the 
dates of the judgments. 
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count proved (according to the qj. 
rections stated in the answer to No. 
124) or otherwise substantiated ; o 
in lieu of a formal plea of discount, 
he may file the account, when thys 
proved, in bar. 

If by such discount or set off, the 
plaintiff’s claim be reduced to ap 
amount beneath the courts establish. 
ed jurisdiction, his case is dismiss. 
ed. 

We adopt the English principle as 
to the nature of the pretended sct off 
and the distinctions as to its jointo 
several character. (3) 


CHOSES IN ACTION. 


135. Are choses in action assigi. 
able: may the assignee sue in his 
own name: is there any liability o 
the assignor over, unless stipulated: 

136. Is the common law in respect 
of choses in action, adopted 2 
4. By act of assembly, bonds may 
be assigned under hand and seal; 

and the assignee may maintain a 
action in why own name against the 
obligor. ‘The assignee tee, shall 
recover the amount due on the bon 
from the obligee, if the obligor sul 
be * unable to pay it,”’ or ‘shall not 
be found in the place or county dl 
his usual abode, or if * any oil! 
thing or casualty shall happen 


(1) In 1820, a law passed protecting from de 
tress for rent, as well as execution to the extell 
of 50 dollars, the bedding &c. wearing apps! 
and necessary “articles of house keeping” of th 
tenant or debtor. But this law was repealet 4 
the last session of our legislature, as sorely un 
pular. 

(2) 2 
504. 305. 

(3) It is questionable, whether under plea oi 
payment, a claim of any kind can be offered 
discount although notice be given of the intended 
set off. This is allowed however in Baltimot 
county court. In assumpsit for money had aid 
received, the defendant may give in evidence ® 
account in bar, without pleading it in discount 
filing it. An account, cannot be filed in bar or® 
off to a breach of a special agreement. 


Geo. ii. c. 22. 8 Gen. ii. c. 24.3 Bl. 6 
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whereby the assignee shall not re- 
ceive or recover his debt from such 
obligor.” But if the debt be lost by 
the negligence of the assignee, the 
«assignor’ is exonerated. If the 
assignee be a surety, he has not this 
recourse against the obligee. 

The assignee cannot in his own 
name, maintain an action upon any 
such assignment ** wherein the obli- 
gee may be liable upon default of 
the obligor,’ unless the assignor 
shall make oath or affirmation, (to 


* be endorsed on the bond) * that he 


has received no part of the sum men- 
tioned in the obligation (but such 
part as shall be mentioned in such 


gath or aflirmation,) at the time of 
_ making the assignment.” (1) 


Where the surety * on a bond, or 


' other obligation for the payment of 
_ money, tobacco or other goods,” or 
| “the endorser’’(2) of any bill of ex- 
' change which shall be protested, 
shall pay or tender what shall be 


due on such instrument, the obligee 
or endorsee * shall be obliged to assign 


_ to him such bond &c.” and the as- 
' signee may 
_ lis own name against the principal 
F debtor. 


maintain an action in 


50, where a judgment is recovered 
against the principal debtor and 
surety, if the surety satisfy it, the 
plaintiff, (the law declares) * shall 


(1) What means shall be used, or what evi- 
dence be exhibited, to determine the eventual iia- 
ulity of the obligee in the cases mentioned in the 
act, this law does not detail, nor have we any re- 
ported decisions on that point. On this head, 
however, under a similar statute provision, there 
“re several decisions in the Virginia Reports. By 
this act the assignee is, probably, answerable over 
: hie assignee, even by analogy to the iuterpre- 
‘aulon of promissory notes in England, before the 

atute of Ann, as to the relation of endorser to 
his immediate endorsee. And I consider too, 
that the obligee is answerable to any remote as- 
‘ignee, not only because the terms * assigns” is a 


ep 
> *resnant one, and ineludes any indefinite succes- 


Sic 
m of assignees, but because the last recited 


. clause of the act, On the subject of the oath, seems 
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be obliged to assign the Judgment to 
him, and the assignee, shall in his 
own name as assignee have such exe- 
cution against the principal debtor 
as the original plaintiff could have 
had, the assignment being first re- 
corded in the court wherein the 
judgment shall have been endors- 
ed. (3) 

So, where one surety satisfies a 
judgment obtained against himself 
and co-sureties, he shall be entitled 
to an assignment of the judgment 
and to prosecute it against each co- 


surety for his proportional part of 


the amount of the judgment. 

The surety in the latter provision, 
is not expressly authorized to prosc- 
cute in his own name, nor is the as- 
signment required to be recorded. 

By an act of assembly of 1778 
persons interested, are euthanleel 
to sue in their own names upon sher- 
iff’s, testamentary, administration, 
and other publick bonds; but it is 
questionable, whether this act did 
not merely relate to bonds of that 
character taken, before the establish- 
ment of the state, and during the pro- 
prietary government. 

The practice in such Case is, to 
gue in the name of the state *‘to the 
use of” the party concerned. 

The court will not prevent the le- 
gal plaintiff, from discontinuing an 


to have referred to the claim of such ulterior as- 
signee against the obligee. 

(2) In the MS. apparently, 
quere. Ed. 

(3) The recording of the assignment seems to 
be required to enable the assignee to prosecute in 
his own name: It seems to be understood how- 
ever now, though a contrary opinion was once 
held, that a surety may, in the name of the origi- 


* endorsee :” Sed 


nal plaintiff, prosecute the judgment which he has 
satisfied, and the defendant cannot plead the satis- 
faction in bar: [n such a case, recording of the 
assignment, does not appear to be essential; 
though it is certainly advisable, to pursue the 


judgment in the name of the assignee, and thus be 


unembarrassed by the death &c. of the original 
plaintiff 
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action brought for another’s use as 
expressed on the record, unless an 
assignment be exhibited to the court 
of the chose in action. 

The plea of non est factum, must 
always be verified by the affidavit of 
the party pleading it; except where 
the defendant is heir, executor or ad- 
ministrator, when he may, upon 
leave from the court, put in such 
plea without aflidavit. 

We have in no other particulars 
limited or qualified the common law 
of choses in action, except in this, 
that all bonds or specialties taken 
and used by attornies and clerks of 
county courts, must have endorsed 
on them the cause or consideration 
for which or why, they are given; 
and they are, otherwise, void. 


LIFE ESTATES &C. 


137. Are tenants for life, years, &c. 

entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 
A. We have no provision of State 
reguiation on this subject, except, as 
to the obligation of tenants for years 
or at will, to leave the premises occu- 
pied by them at the expiration of 
their term. 

When such tenant shall, upon one 
monti’s notice, (1) refuse or fail up- 
on the expiration of his term to 
leave the land or house held by him, 
two justices of the peace upon com- 
plaint by the lessor, his heirs, execu- 
tors or assigns, may issue a warrant 


(14) This statute, does not supersede the necessity 
for giving the customary notice for determining a 
tenancy from year to year. In such a ease of ten- 
ancy 52.7 months notice must be given to quit, and 
at the end of that period, if another month’s no- 
tice be given, recourse may be had to this stat- 
ute; for until the end of the six months, (which 
is our customary period of notice) the term can- 
not be considered as haying expired. 
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to the sheriff to summon the tenant 
and also 12 men, which twelye oy 
their oath shall inquire into the fact, 
and if they shall find that the alleged 
tenant was really the tenant of thy 
complainant, that his term has eXpi- 
red, and that notice has been given, 
they shall find a verdict according. 
ly; and the justices then authorize 
the sheriff to restore the premises 
to the landlord, and decree that the 
tenant shall pay costs for holding 
over. 

If however, the tenant alleges 
that another than the complainay 
has acquired a title to the land &v, 
since the commencement of the ten. 
ancy, and that other person shall, 
before the justices, on oath declare 
that he believes himself entitled t 
the land &c, the justices must for. 
bear from ordering restitution, first 
taking bond with security from the 
person Claiming instead of the laut 
lord, to prosecute his claim at the 
next county court. 

If the claimant neglect to prose- 
cute the asserted title, restitution is 
awarded by the justices, and exect- 
tion is enforced against the tenail 
for the costs. 

The tenant or person holding any 
leasehold interest, is required to pay 
the taxes assessed against the preiil- 
ses which he holds, and may have 
his action for the sum paid agails! 
the landlord, or deduct it from tle 
rent, unless it be otherwise agree 
between the parties. This is }) 
special statute. 


DECREES IN CHANCERY. 


138. How are decrees in equit) 


‘executed &c 2 


4. The judgments and decrees o 
equity, are executed by attachment 
of contempt, and sequestration 0! 
the defendant’s real and personal es: 
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tate, or by a writ of fiert facias, or a | 
capias ad satisfaciendum, and also, 
by an injunction to cause possesgion 
of any estate or effects to be deliver- 
ed, to fulfil adecree for possession 
or sale of them. 

This last process, includes the 
injunction of the English chancery 
for possession (which is in terrorem) 
aud the writ of assistance, which ef- 
fects the actual delivery of posses- 
sion. 

Under the sequestration and fieri 





facias, the real and pers sonal proper- 
y of the defendant may be seized, 
or sullicient to satisfy the complain- 
ant’s demands. 

‘The oficer for the execution of 
this process may be, at the discre- 
tion of the chancellor, the standing 
messenger of the court, or a special 
messenger, or the sheriff or a coron- 
er. 

fu the equity department of our 
county ore the sheriff is the ap- 
propriate executive officer. 

Th 10 genie by commission of 
rebeliion, and sergeant at arms, Is 
discarded from our chancery pro- 
cess. 

On process of foreclosure, if the 
money upon a mortgage be not paid 
at a day limited in the decree, the 
estate mortgaged may be sold; and 
for ready money, unless the plaintiff 
consent to a credit sale. 

On mortgages made to foreigners 
for money le nt, the court will also 
decree the mortgagor and his repre- 
sentatives, to pay such part of the 
ihortgage money as the sales shall 
hot satisfy ; but this is peculiar to 
such mortgages, though a desirable 
and applicable order in all cases of 
iortgage, 

The trustee for the sale of mortgza- 
ged property, must give bond with 
Surety for his faithful administra- 
‘lon; which may be sued by the par- 





ty grieved; and attachment of con- 
tempt may also issue against the 
trustee and his sureties, to enforce 
performance of the orders of the 
court in relation to his trust. 

Where an infant is concerned in 
a mortgage under the mortgagor, 
the complainant must give bond, 
with security, approved by the chan- 
cellor, to restore the estate or pay 
the proceeds of the sale to the in- 
fant, if, within one year after his 
full age, he shall show that the mort- 
gage deed was not fairly obtained, 
or that no deed was executed, or 
that the sum claimed was not real- 
ly due. 

It is provided by our laws, thatin 
all cases where a decree in chancery 
shall be made for a conveyance, re- 
lease or acquittance, and the party 
against whom it passes shall not 
comply with it, the decree shall be 
considered and taken in all courts 
of law and equity, as if the convey- 
ance, release or acquittance, had ac- 
tually been executed. 


NSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. This question, has been answer- 
ed. See Nv. 107, and 108. 


PUBLICK OR PROPRIETARY LANDS, 


140. Are there any lands which 

belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 
4. There are lands yet belonging 
to the state, it having succeeded to 
all the land not granted under the 
Provincial government- 

Publick land, may be obtained on 
application, in the first instance, to 
the treasurer of the eastern or west- 
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ern shore of the state, according to 
the locality of the land desired to be 
obtained. 

On paying to the treasurer 1s. 9d. 
per acre of the quantity proposed to 
be taken, he issues a “ titling,” or 
memorandum of the particulars, di- 
rected to the register of the land of- 
fice of the eastern or western shore, 
according to the situation of the 
land. 

The register then grants a war- 
rant directed to the surveyor of the 
county which contains the land, re- 
quiring him to survey the specified 
quantity of land, from any, not al- 
ready appropriated. 

This general direction is given 
where a * common warrant *’ is ob- 
tained, which warrant applies only 
to vacant uncultivated land. 

Another kind of warrant exists, 
called a “special warrant,” which 
specifies the boundaries or marks 
which are sufticient to distinguish 
and identify the land required. 

And such a warrant, too, is ob- 
tained where the land to be appro- 
priated is land which has been cul- 
tivated or improved. In sucha case, 
the purchaser pays for the improve- 
ments, as they shail be valued by the 
surveyor on the return of his certi- 
ficate. 

A special warrant, might be used 
as a common warrant which does 
not apply to any particular specified 
land. 

After the surveyor has executed 
the survey, he returns to the land of- 
fice a certificate of his proceeding, 
and then (where no improvements 
are to be paid for, as returned by 
the surveyor) another sum is paid 
to the treasurer, to compleat the to- 
tal amount of purchase-money of 50 
cents per acre. ‘The surveyor’s cer- 
tificate remains 6 months in the of- 
fice, to give room for persons inter- 
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ested to enter their caveat against 
grant of the land; if none such jy 
interposed, or if the caveat be {,. 
vourably decided for the purchaser, 
a grant issues from the Chancelioy, 
under the great seal of the state, fo, 
the land. 

There are other descriptions 
warrants for taking up land, as pro- 
clamation-warrants, warrants of re. 
survey, and escheat warrants: buy 
the question does not exact any com. 
ment upon them. 

Mr. Kilty’s (1) “Landholder’s As. 
sistant,” is a satisfactory work oy 
the subject of obtaining title to pub. 
lick lands. 

The proprietary, owns no lan! 
here at this day. The land office fo 
the western shore, is at Annapolis; 
that for the eastern shore, is at Eas- 
ton. 

The chancellor, is the judge inall 
questions occurring in the land of- 
fice of the western shore; It is set- 
tled, that an appeal lies from his de- 
cision to the court of appeals. There 
is a judge for the eastern shore, frou 
whose judgment appeal lies to the 
chancellor. 

ENGLISH LAW BOOKS. 

141. Are English law books, al- 
lowed to be read in your Stat 
courts: if so, under what limita 
tion ? 

4. We have adopted the common 
law of England, and such Englis! 
statutes as existed at the time ol 
the first emigration to the tert 
tory of Maryland, and which “by 
experience have been found applica 
ble to our local and other circum 
stances,” and such other as, aul 
rior to the revolution in this coun) 
‘were made in England or Gree! 


(1) Mr. John Kilty, brother of the decease 
chancellor. 
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Britain, and were introduced, used, 
and practised by the courts of law 
or equity.” 

English reports, previous to our 
revolution, are regarded as authori- 


tative; and cases which have since 


occurred, are read as_ repectable 
commentaries and illustrations. 

Mr. Kilty, the late chancellor, has, 
under the direction of the legisla- 
ture, published a very minute and 
elaborate report of the English stat- 
utes Which are in force, and of those 
not of authority within the mean- 
ing of the provision of our “Declara- 
tion of Rights,”’ as just quoted. (1) 


ADDITIONAL. 


Amendment. 

There is in this state a most undi- 
ciplined privilege of amendment, our 
act of assembly authorizing amend- 
ments “to be made in all proceedings 


' whatever before verdict, so as to 
' bring the merits of the question be- | 
_ tween the parties fairly to trial; 
q . sc © 1 + > * }* ° £ 

and if amendment is made after ‘the persons residing on the adjoin- 
 thejury is sworn, a juror shall be | ing lands or, if they be unoccupied, 


withdrawn.” 

In one of the judicial districts in 
thisstate it is thought right, under 
this law, to change even the nature 
of the original process; as for in- 
stance, to substitute the action of 
case for debt! On the other hand, 
certain severe pleas, as the statute 
of limitations, and such as do not 
touch the merits of the cause are, in 
other districts, not permitted to be 
amended ; probably because the law 
professes to respect those merits in 
requiring the amendment to be made, 


| 80 as “to bring them to trial.” 


One count may be substituted for 
another under the redeeming law, or 
ne or more counts may be added, 
na declaration; But it seems to 


. (1) See « Law Books ” page 901 We, 23.(2.) 
% the title of this work. Ed. ' 
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be generally understood, that no 
amendment shall be allowed merely 
to fit a state of proof defective under 
the existing counts. 

Where such amendment is grant- 
ed, it isin the discretion of the court 
on account of it to continue the 
cause or require it to proceed, ac- 
cording to the importance of the 
correction. 

The court of appeals too, may 
make any amendment of variance in 
a writ oferror; and may permita 
party to make any entry, necessary 
to give effect to the judgment, which 
he mightor could have made in the 
court below after verdict. ‘he court 
of appeals, cannot reverse a judg- 
ment on account of variance between 
the writ and declaration. 


Commission to bound lands. 

A party desirous of having the 
boundaries of his land determined 
finally, may apply to the county 
court for a commission to five or three 
Notice to 


in newspapers, is required to be giv- 
en of the intended proceeding. 

The return of the commissioners, is 
conclusive evidence of the eriginal lo- 
cation of the land, tf within five years 
after the return is recorded no suit 
shall be brought, calling the bounda- 
ries so adjusted in question. 

If in any suit [within the five 
years] the determination of the com- 
missioners is confirmed by a jury, 
the determination shall be consider- 
ed conclusive ever afterwards be- 
tween the parties to that suit, and 
those claiming under them, **to eve- 
ry intent and purpose.” 

Costs. 

1. Each perty (in Maryland ) 
pays his respective costs, recovering 
them from the opposite party as 


part of his judgment. 
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2. When a suit is brought in a 
county where the plaintiff does not 
reside, he is required to give securi- 
ty for officers’ fees at the time of is- 
suing the writ, or his attorney must 
make himself responsible for them. 
The suit may, otherwise, be dismis- 
sed. Plaintiffs not residing in the 
state, may be called upon by rule 
to give security for costs on pain of 
non-suit. 

3. Executors and administrators, 
whether plaintiffs or defendants, 
are liable for costs of suit, unless 
the court shall certify “* that there 
was probable cause for instituting 
or defending it. 

4. The costs of court in an undis- 
puted case in our county courts, 
are very small: They do not ex- 
ceed, including $3, 33, the attor- 
ney’s legal fee, the sum of $8. 

Evidence. 

1. Depositions of sea-faring men, 
and those whom business calls out 
of the state at the time of trial of 
any suit, may be read in evidence in 
it, if taken by two justices of a coun- 
ty court in presence of the adverse 
party, or after ‘ due notice’ given 
to him of the act. 

2. So, the deposition of a witness 
may be taken when a person con- 
ceives himself interested in the mat- 
ter of the deposition, by way of per- 
petuating the testimony, whether a 
suit be pending or not in which it 
may be useful. 

Such depositions are taken in the 
county where the witness resides, 
before a justice of it. ‘Twenty days 
notice must be given to the party 
against whom it is intended to use 
the testimony, unless the witness be 
sick and * not likely {to live,” or 
about to leave the state ‘on the pub- 
lick service as a soldier or militia- 
man,” in which fast cases,upon af- 
fidavit of the circumstances, the jus- 
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tice may authorise a less notice, ag 
he may think reasonable. 

Where the opposite party is a minor 
without a guardian or trustee, oy a) 
absentee, residing in this or anothey 
state, or in Countries in amity wit} 
the United States, and without a 
agent or attorney, this mode of per. 
petuating testimony cannot be used. 

Where these depositions are appli- 
cable they may, after being lodged 
with the clerk of the county where 
taken, be read in evidence at any 
trial at law or in equity if the depp. 
nent dies “for cannot be had to at. 
tend” the trial. 

It has been decided, that whey 
the deponent is within the State, al- 
though the process has not found 
him, it cannot, within the meaning 
of the law, be said that he is “not ts 
be had to attend” the trial. 


3. Upon motion made at the se. 
cond term ina cause, supported by 
affidavit that it is not intended for 
delay, a party may be required by 
the court to produce copies, of such 
parts of all books or writings in his 
possesion or power, which contair 
evidence pertinent to the issue. 

If the party disregards the order, 
which the court then makes, a judg: 
ment as in case of nonsuit passes 
gainst him if plaintiff, or of default i! 
he be defendant. 

Under the same order and limita 
tion, a party may be required to au 
swer a bill of discovery relevant t 
the suit. 

4. A commission, may issue {roll 
a court of Equity to perpetuate te 
timony on bill for that purpose, ¢V"" 
before the appearance of the defent: 
ant, and if the testimony be not ob- 
jected to in twelve months from the 
return, it is recorded in perpettt! 
Je. 


5. No negro, whether free or * 
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slave, and no mulatto, ifa slave, can 
testify in a cause in which any 
«christian White person is concern- 
ed.” 

Length of suits &e. 

The county courts which are our 

only tribunals of original jurisdic- 
tion. have but two terms in the 
year. 
" A cause may continue for at least 
three terms, the third being the re- 
gular trial-term ; so that at least one 
year must elapse before judgment 
can be obtained, unless by consent, 
in the simplest case. 

In Baltimore county court, and it 
isso (1 believe) in the other counties, 
the first day of every term and one 
day in each vacation are the * Rule 
days” of Pleading. 

Therefore, if a declaration be filed 
during the term to which the case is 
instituted and the pleadings proceed 
in punctual succession from rule day 
torule day, the first day of the reg- 
ular trial term, { the third term) 
wui bring in the Surrejoinder. 

An act was once passed authoriz- 
ing a speedier termination of suits 
onclaims exceeding a certain a- 
mount; but that law has been re- 
pealed, 

The court, may continue a case 
beyond the third term where testi- 
mony from abroad is wanted; or 
Where material evidence is needed 
lrom a witness residing within the 
state but who cannot after proper 
endeavours be procured; the oppo- 
site party not consenting to admit 
ihe matter expected to be proved, or 
‘o have the witness’ deposition ta- 
ken before a justice of the peace. 
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Outlawry. . 

Process of outlawry, either in 
criminal! or civil cases, is not in use 
in this state though it is said to have 
been practised in both, in eariy pe- 
riods. 

Where there are two defendants 
and only one is arrested, the case 
may proceed against that one sin- 
gly aftera return of non-esi, as to the 
other. ‘Vhe entry on the docket sim- 
ply stating, the action to be against 
the one as jointiy bound with the 
other ; and so, where there are more 
than two. 

The process may then be with- 
drawn as to the party not taken: but 
if renewed or if he be afterwards ar- 
rested before judgment against the 
first, the two cases tay be consoli- 
dated, the first receding, in all re- 
spects, to the period of the last. 

Replevin. 

The action of Replevin, is used in 
this state for trying the right of per- 
sonal property, and is not confined, 
as the practice in England is, to 
cases of Distress tor rent. 

At the first term in the cause a 
motion may be made by the detend- 
ant for the return of the property, 
which is granted where the property 
was not obtaiucd by him forcibty or 
fraudulently, or without the plain- 
tiff’s permission, the possession of it 
being first in the platntiif. 

This is only an interlocutory act, 
and the defendant gives security to 
abide the eventual judgment tw the 
cause; it is however an intermedi- 
ate resource to the defendant, un- 


' known tothe English law. 
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APPENDIX. 


——— 














Ruves and Orvers in the Court of Arreacs, 






Established at June Term, 1806.* 
(Western Shore.) 







Rules to be observed in the Prosecution of Appfieals and Writs of Error 






Rule 1. The plaintiff in error shall assign errors during the term to whic) 
the record is returned ; at the second term there shall be a joinder in error, 
and the case shall stand for argument at the third term. 







2. In all those cases which are intended for argument, the counsel shall, 
at the second term, furnish the court with a brief of the facts upon which the 
questious of law are to arise, and a statement of those questions. 

















S. Vo suit shall be continued beyond the time limited by law, although the 
counsci for the parties should consent to continue the same, unless the cou't 
are satisfied justice requires such continuance. 


4. No suit standing under rule argument, shall be continued beyond tle 
term assigned for argument, unless at the discretion of the court for cause 
shown. 


rites : k 
a pee ee a, Ee Py os 


5. Vo writ of diminution shall be granted after the suit is under ru/e ar 
gument, unless on the terms that the party applying for such writ, shall 
burdened with all the costs which have antecedently accrued in this cout 


‘Salen src dition Si 2 


6. No writ of diminution shall issue, unless the party applying for th 
samc, shall specify in writing, in what the record brought up is defective. 


7. That the clerk of this court do not deliver out any original papers wit! 
out leave of the court. 


8. That the several sheriffs of the counties on the Western Shore, w!0 
My have process in their hands, shall attend the court on the first day of eve") 
in term, and return all the process at nine o’clock on the first day of the term: 








9. The court will first go over the judicial docket: Next over the docket 
generally, for the purpose of entering judgments and laying rules. 






* As certified (except the 12th,) by Tuomas Harris, Jun. Clerk; Cour! 
of Appeals, Western Shore. 
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10. The court will then go over the docket for the purpose of hearing ar- 
cuments, in the order in which the causes stand on the docket. 


11. Zhe absence of counsel will not be considered as a reason for postpon- 
ing an argument, unless such absence is occasioned by sickness or other good 


cause 
ADDITIONAL. 
i2, Jn all cases hereafter where judgments are affirmed nisi, the judg 


ments so affirmed will not be striken out, and the court wil] during the term, 
receive the notes of counsel and decide on the cases 
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specting which orders will be made on application as the cases occur. 
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APPEN DIX. 
Ruves or THe Ouancery Gourt or MAry ann. 
1817. March Term. 

Filing, bill or pfretition. 


1. Wo bill or petition to be laid before the shancellor until the same shai! 
have been duly filed in the Chancery Office. 


Writings acknowledged before a Judge or Justice. 


2, Any petition or writing filed and addressed to the Court, certified by, 
Judge or justice to have been acknowledged before him, by the perso 
whose name is subscribed and which person is known to him, shall have the 
same effect as if signed and filed by a solicitor, or be delivered by the person 
to be flied. 


Exhibits. 


3. No subpoena to be issued on any bill or petition referring to any deed, 
writine or paper as an Exhibit and praying that the same may be taken a 
part of the bill, until such deed, writing or paper be actually exhibited and 
filed. 


4. A complainant on giving a receipt for the same, may take out of tlt 
Office any exhibits by him filed and referred to in his bill, which are notat: 
mitted by the answer for the purpose of proving the same on commission. 


Solicitor. 


5. Solicitors to be admitted at the discretion of the Chancellor, after being 
qualified in any of the County Courts, or in the Superior Court of any othe! 
state, or on examination of two gentlemen of the Bar as may be directed. 


Commissions to take testimony. 


6. Commissions for taking testimony,to be returned on or before the firs 
day of the second term after the date (or if not taken out within thirty ays 
after the date)of the order or agreement, and if not so returned a rule o 
order may be obtained tor the return thereof, by such day as shall be limited; 
or on application, such commission shall be considered void, and a new com 
mission shall issue or otner order as may appear proper, Provided tht 
where such commission shall not be so returned, it shall prima facie be con 
sidered the fault of the party who had the carriage of said commissi!. 


This rule not to extend to commissions sent out of the United States, ? 
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Surveys. 






7, Certificates and plots of survey made out under an order of this Court, 
to be passed by the Examiner general before they are acted on. 


s, Whenany certificate and plot of survey made out under an order of this 
Court, is laid before the Examiner general, it shall be his duty in passing or 
rejecting the same to examine into and state the contents of the said survey 
if required by either of the parties, whether such survey is returned by 
one surveyor only or by different surveyors for the respective parties. 


al 
Auditor's refiort. 
| 9, When any report of the Auditor of this Court shall have been docketed 
. and lain during the seven first days of term in court, the Chancellor will on 
i application act on the same—Provided that particular orders will be passed, 
m ifapplied for, as to such reports on such notice as may be directed. 
vy Partition. 
10. A final decree of partition, not to be made on the report of commis- 
sioners, unless the said report shall have been filed and remained in the office 
ed, | during the first five days of a term, or unless the parties shall have certified 
as | their approbation of the report. Provided that at any time after filing said 
nd | report, either party may obtain an order for ratifying the same unless 
» cause shown at such time and on such notice, as may be directed. 
e Awards. 
(- 
1. On motion or application, a decree will be made on any complete and 
inal award made by the person ocr persons to whom a cause hath been or 
shall be submitted and referred by rule of this court, and with the consent of 
the parties, provided the said award shall have been filed and docketed, and 
iy | shallhave remained in court the first seven days of a term, without any 
” exception being (made thereto,) or that a copy by the register of the said 
award so filed and docketed, hath been served on the opposite party or his 
solicitor at least thirty days before the said motion or application, without 
any €xception being made thereto. 
rst 
“ Terms. 
‘ ” “he stated terms of the court shall be on the second Tuesday in 
ns March, the second Tuesday in July, the fourth Tuesday in September and | 
- the first Tuesday in December. a j 
ian 
” Decision of causes. : i 
I . ; 
e 13. The suits set down for hearing and the motions for dissolving injunc- fy Beet 


tions will, on application, be taken up and decided in the order in which they a) ast 
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stand—unless postponed by consent or the order of the court, and a day may 
in like manner be fixed for the hearing of any cause or motion. . 


14. Whena particular day shall be appointed on the application of coy), 
sel for the hearing of any cause or any motion, if the said cause or motigy, 
shall noton said Jay be called up and heard or postponed, the same shail je 
considered as continued, and shall not be heard during the term (unless jp 
case of sickness or unavoidable accident) without the consent of the opposit; 
party and the leave of the court. 


Process. 


15. Jn case where attachments are issued, the further process thercon mys; 
be required before the commencement of the term next alter the retum, 
otherwise the party must resort to a new attachment. The like rule to be 
observed as to orders of publication and orders tor taking bills fro confess 
under the act of 1799. 


Continuance of Causes. 


16. The absence of counse! or of a party appearing without counsel, except 
in case of sickness or unavoidable accident, shall not be considered as « 
ground of continuance. And when two or more solicitors appear for any 
party, the attendance of one shali be sufficient to prevent a continuance on ac 
count of the absence of the other from whatever cause. 


17. Where the counsel on one side attends during the five first days of any 
term, and the opposite counsel does not, the suit will not on motion be coi: 
tinued, unless in case of sickness or unavoidable accident made known to the 
court before the order for continuance. This rule to commence after the sit- 
ting of July term, 1817. 


Rules in term time. 


i8. Every solicitor of this court is bound to take notice of any rule or 0! 
der made during the sitting of any term, relative to any suit in which he’s 
or shall be concerned, and any such rule or order may afterwards be mate 
absolute, or otherwise have its full effect without imposing on the party 0 
taining the same, the obligation of having a copy served. The register is “i 
rected to forward such copy to the adverse party or his solicitor ; but no pro 
of its being so forwarded shall be required. 


Trials. 


19. Jn trial cases which may be submitted, the chancellor will expect °° 
furnished with notes or with a brief abstract in each case, of the object of 


bill and the grounds of defence. 
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L ‘ 
Continuance. 


99 On any application for a continuance for want of testimony or any other 
cause, or on application to open a commission, or to have a new commission 
igsied fer the purpose of taking further testimony; the opposite party may 
require abs affidavit or other proof of the reasonableness of the application, and 
of the nature of the testimony wanted, and the circumstances which may have 
prevented its being procured in time. 


Abatement of Suit. 


91. On the death of a party which would abate the suit, the same is to be 
entered “ abated”’ and not brought forward, or continued on the docket under 
3 Jeave to file bill of revivor.”’ 


Injunctions. 


22. On motions to dissolve injunctions, (except in cases of waste and the 
like) the counsel opposed to such motions will be expected to argue against 
them or to put in notes, otherwise such injunctions will be dissolved by order 
of the court, unless cause to the contrary shall be shown by the 5th day after 
such order. 


23, On an answer being filed to an injunction bill admitting the matters 
stated in the same to be true, the defendant may direct the cause to be set 
down for final hearing at the following term, and on any answer being filed, 
the complainant may direct the cause to be set down for final hearing. 


24. On the filing an answer to an injunction bill admitting the equity claim- 
ed therein, and praying a dissolution of the injunction as to part of the judg- 
ment not affected thereby, a motion may be made for such dissolution at the 
succeeding term without any previous notice. 


Ne Exeat. 


25. A Ne Exeat may and shall be by special order dissolved on the defend- 
ant’s filing a bond executed by himself and a surety or sureties approved by 
the chancellor, in the same penalty which shall have been marked on the me 
exreat writ, conditioned that, in case the complainant shall obtain a decree in 
his favour, the said defendant shall cither obey, fulfil, and perform the said 
decree or render his body to the custody of the sheriff, to whom any writ of at- 
tachment or ca. sa. shall be directed, for the purpose of compelling a per- 
‘ormance of the said decree by the said defendant. 


Zrustee’s Sale. 


e . 

«6. No sale of real property under a decree or order of this court, shall be 
absolutely approved, ratified and confirmed, until public notice of the return 
of such sale shall have been inserted in some newspaper of the Shore where 


the land lies, under the direction of the chancellor or by consent, at his dis- 
éretion, 
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Sureties on Bonds, 





27. No officer of this court or his deputy, to be admitted asa surety in an ap, 
peal bond or injunction bond, executed for the performance of any decree o 
order of the court. 






28. Vo injunction bond or appeal bond will be approved unless the sureties 
reside within the jurisdiction of this court; nor any trustee or other bond re. 
quiring the approbation of the court, unless by consent of the parties interes. 




















































































ed in the same. A 
Allowance to trustees. 
29. On sales under decrees or orders of the court, the following allowance 
to be made to Trustees. : A 
On the first $300 7 per cent, $21. 
9 2nd. do. 6 do. 18 in the whole $39. i} 
9 3rd. 5 15 . - 54 . 
ae 4 — © 64 66. i ¢ 
» oth. 33 10, 50 - 76, 50, | 
— * 33 10, 50 - 
9 7th. 3 9 - - 96 
” 8th. 3 9 - - 105 C 
os Sth. 24 7, 50 - 112, 50. 
» 10th. 23 7, 50 - 120. . 
And three per cent on all above $3000 besides an allowance for expenses | 
not personal. The above allowance subject to be increased in cases of post- 
ponement at the request of the defendant or of extraordinary difficulty 0 I 
trouble from other circumstances, and to be lessened in case of negligence 
&c. at the discretion of the chancellor. FF 
Widows. 
30. The allowance to ahealthy woman in licu of her right of dower 
land sold under decrees,* to be as follows. , 5 
Ifunder 30 years of age , ; ’ : 1s—6th. pt. 
36 bs dis.  »« « ee J 
40 - Sa ea! 9. ea 
45 m nn, 98 — _i&F 
Ifabove 45 and under 50 ‘ : ‘ I—8 ——— 
= ad Bek Oe gg = E 
56 - 61 ; . ; 1— 10——— . 
ee : 
67 ‘ 72 , ; =) — 
77 ” : , ‘ ; 1—20——— 


of the neat procecds, 
All former rules are by the revision and establishment of the above, ' 
scinded, excepting those concerning Insolyent Debtors which remain in force 
as to cases unfinished. 





* Viz: decrees for the division of land descended, and for the sale of land to pay deb!s, 
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To rue RuLtes AND Orvers oF THE CourT oF APPEALS. 


see page 954. 


Argument, (arguments. ) 
of errors—when to be. - . a 
bricfs on —when to be furnished. 7 ° 


No. of Rule. 


to be heard—in order on docket. : - 
absence of counsel—not to delay—unless. . 
Assignment, 
of error—when to be. - . : a 
Briefs, 
for the court—when to be furnished—-what to contain. 
Continuance, 
of suit—rule concerning. - - - 
by consent exceeding the term of law—when. 
under rule for argumenit—extended—when. 
Counsel, 


absent—argument not delayed for—unless. : 
Diminution, 
writ of—after rule for argument—on what terms. 


not to issue—unless defects of record—specified. 


Docket, 
going over——order to be observed. - - 
Error, (errors. ) 
assignment of—when to be. . . ‘ 
joinder in—when. - ° . ~ 
argument of—when. - - e : 
Joinder, 
in error—when to be. - - - 
Judgments, 
entered nisi—not to be stricken out. Rule. 


Papers 

original—c/k. not to deliver out—without leave. 
Process, 
| to be returned by sheriffs—when. - - 
Sheriffs, 


l 


9 


~ 


10 
1] 


te 


G2 


ib. 


1] 


oe 
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of western shore—to attend court and return process—when. id. 
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Bb 
E 
To the Russ or THE Coancery Court or MARYLAND. 
see page 956. tf 
- I 
Abatement, No. of Pils 
when of attachment—after return. - - - 
of orders of publication—when. - - - 
for taking bills fro confesso—when. - - 
on death of a party—how entered—bill of revivor, &c. 2 
Affidavit, 
for continuance—for want of testimony or other cause—what. i 





to open a commission or for a new ouc—what. 2, 














Attachment, 

abates—if no further process on, before 2d term. - 15 

anew one—must be taken oul—when. - - id, 
Auditors, 

report—to be acted on by chancellor—same term—when. 9 

particular orders on—granted—on notice. - ib, 

Award, 

decree on—when to be made. - . - | 





Bills and petitions, 











to be filed—previous to being laid before chancellor. : | 
Bonds, 

officers or deputies—not to be sureties in—in what cases. a7 

sureties in—must be within jurisdiction—when. : 28 
Briefs, on cases submitted, 

to be furnished to chancellor—of claim and defence. > 19 
Commission, 

for taking testimony—when to be returned kc. - - 6 

party having the carriage—in fault—rule. - . 

for taking evidence out of U. States—rule. - - ib, 
Commissions, 

to trustees on sales—rates established. - - : 29 
Continuance, 

for absence of counsel or party—in what cases, only. - 16 


2 solicitors for a party—and one not appearing—no cause for. 
for want of testimony or other cause—affidavit for—what to con- 
tain. - - - - - ° 20 
to open a commission, or for a new one—affidayit for—what. 
on abatement by death—how entered. — - - : a1 
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: Decree, 
i on partition—when to be made. - - - 10 
on final awards—when to be made. - - - 11 
Dower, zs 
value of in money—on sales and divisions—how computed. 30 
at different ages—table of. - - ib. 
Exhibits, 
referred to in billsto be filed, before subpeena issues. 3 
. may be taken out of office by complainant—when. - 4 
Filing. (See Bills and Petitions. ) 
Hearing, 
Dale of causes—to be in the order they stand—unless. : 13 
| of motions to dissolve injunctions—do. - - ib. 
particular day for—by consent or order of court. - ib. 
oo and party not ready—how disposed of. - 14 
on injunction bill—-when defendant may set it down for. 23 
do. complainant. - - - ib. 
Injunction. ( Bil.) 
motion to dissolye—must be argued, by counsel opposed. 22 
- if not argued or notes put inorder for dissolu- 
-& tion. - - - - - id, 
, 5 days after such order allowed—to show cause 
: agalust. = - . - - ib. 
9 for waste and the like—not within this rule. - 0 ib, 
ib, answer being filed—defendant may set down cause for hearing— 
when. - - - - ° 23 
i! - complainant may set for hearing—when. ib. 
: bill—equity of, in part admitted by answer—defendant—how to 
proceed, - - - - - ib. 
Ne Exeat, 
97 | dissolyved—on what conditions. ° is a 25 
98 | Notice, 
of rules and orders in term—not necessary. - - 18 
19 Partition, 
decree on—not until after 5 days filed—unless. - 10 
_— | order for ratifying —is:—granted to either party. - ib, 
Petitions and Bills, 
, = to be filed—previous to being laid before chancellor. l 
Process. (See Attachment. ) 
9 | Pro confesso, 
| decree for—null—unless further proceedings—when. 15 
6 Publication, 
orders of—null—unless further proceedings—when. 15 
Report, 
_ of auditor—filed 7 days in term—acted on—de cursu.  - 9 
1 particular orders on—upon notice— do. - ib, 
! Revivor bill, 
leave for—to be entered on decket—on abatement by death. 21 
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Register, 
to forward copies of rules and orders in term—to adverse 
party, &c. . - ° a . 
Rules and orders in term, 
notice of to solicitor—not necessary. . 
service of copy—not required. - 
register to forward copy of—to adverse party. 
proof of such sending—not necessary. 
Sales, 
under order or decree of court—confirmed—on what terms. 
commissions on—to trustees—rates established. - 
Solicitor, 
admission of—upon what qualifications, 
Subpena, 
not to issue—until exhibits referred to in bill, filed. 
Surcties, 
offeers or deputies—not to be—on appeal and injunction bonds. 7 
to be within the jurisdiction of the court—in all cases—except. 28 
Surveys, 
certificates and plots ol—to be passed by Examiner General— 
when. - “ - - - - 7 
inspected by Examiner General—his duty thereon. . 
Terms, 
of the court—stated times of. 
Trial cases submitted, 
parties to furnish briefs—ot claim and defence. 
Trustees, 
sale—under order of the court—on what terms approved. 
commissions of—on sales—rates established. - - 


Widows 


value of dower—at different ages—in money—computed. 

what to have in money for dower—on sales and divisions, 
Writings, 

acknowledged—before a judge or justice—ceffect of. 





or 








Or 


28 
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INDEX. 


To Ruxies or tus Batutrimore County Court.* 


Agreement, (of counsel. ) No. of Rule. 
not to be used on trial—unless in writing, signed before jury 
sworn. - - - “ rn ‘ 54 
Amendment, 
prayed before jury sworn—to be proposed in writing to the court, 
before leave, - : - - - 55 
Amercement, 
judgment on—to be as if defendant appeared at return of writ, 42 
Appeal, 
from any judgment—no execution to issue for 4 days. - 43 
on equity side---appellant to file his bill—at the appeal term. 46 


Srom justices, to be entered on appeal docket, on the day the 
bond is filed. If on peremptory call of the docket, it appears 
a petition was not filed and summons issued within 5 days after 


appeal docketed, it shall be dismissed. - - 70 
Where the appellee is returned summoned, and no appearance 
entered—court will decide exparte. (See Rules 71. 78.) ib. 
Docketed, 


Ist week of term—summons for appellee—to be re- 
turnable to 3d Saturday of same term; on on est——may 
be renewed returnaéle to 2d Saturday of next term. #4, 


Docketed, after 1st week and before 3d Saturday of term— 
summons to be to the 5th Saturday ; if mom est, may 
be renewed and returnable to 2d Saturday next term. 71 


* It will be perceived, that I have not published the Rules of the Baltimore County 
Courtat large. This Index is rather an abstract of those rulesas taken from a printed co- 
py of them by Sohn Wane, in 1815, and others in MS. the latest of which is of Septem- 
ber Term 1821, The printed rules are to March Term 1815, in number 80: those in MS. 
up to September Term 1821, are in number 13, in all 95 rules. 

Gentlemen, therefore, will understand this to be merely designed as something in the 
nature of an abridgement of the rules alphabetically digested,and of course ean only be used 
in connexion with their own copies of them at large. 

My reason for not giving an edition of the rules in full, is, that 1 was informed by the 
gentleman who contributed the ‘* Maryland article,” that the rules of this court would pros 
abl be soon revised, in which case a publication of them as they now are, would be of 
little value, 

Yet, as this might not very soon take place, I conceived such an abstract and synopsis 
481s here given, might be wseful to practitioners in the interim. Bd, 
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Docketed, after $d Saturday and before rising of court, sum- 
mons to be to 2d Saturday next term; if non est, may 
be renewed returnable to 3d Saturday same term. 1 
Where 2 on ests and no appearance, the court on the peremp- 
tory call of the appeal docket—will decide exparte. (See 
Rules 70. 88.) - - - - ° 
) E 
On the day of filing the appeal bond—the case to be entered on 
the appeal docket; and if petition not filed and summons issu- 
ed within the Ist week of the term after docketing the appeal— 
it shall be dismissed on the peremptory call of the docket. 
If an appeal bond is filed during the sitting of the court—the pceti- 
tion to be filed and summons issued, within 10 days alter. 
If appellee returned summoned and no appearance entered—the 
court will decide exparte. - . « ‘ 


The first call of the docket for such appeals—to be peremptory. 
Appearance, 
not to be received without bail—after docket called—unless no- R 
tice, &c. - . - - - if ; 
Arguments, iB 
on demurrer—to be—as the cases present themselves on the 
docket—and not to be transferred to the law docket—without BR 


consent. aad ad = - - - 


Saturday in each week—set apart for—in what cases. 
may be heard—at other times convenient. 


Ist Saturday—for insolvent cases. 
2d ~—s do. the judicial docket shall be called; then imme- 
diately the appeal docket, in oxder to dispose of all 
cases which may be without trial, and to enforce attend- 
ance of witnesses. 
3d _—s doo. the appeal docket called—a 2d time ; when court 
will dismiss or aflirm, continue—or hear every cause 
in order ; and no postponement to another day in term. 
Ath. do. exclusively to hearing insolvent cases, and be- Bp 
tween master and apprentice. _ 
5th. do. all cases inthe appeal docket not disposed of on 
2d Saturday, will be called peremptorily. 
6th. do. cases on the law docket, in regular order and no 
case to be postponed—but may be continued by consent. 


Sacurday—alier close of the trial docket, for hearing motions 
for N. Trial, entries and cases omitted, &c. . 


Attachment. See Interrogatories. 

Attornies, admitted. 
Ist aving studied 3 years—under some judge or attorney ofa 
court of record in the U. S. 





r1g21, 2-] 





2d or—having been admitted attorney or solicitor in the chief 
court of original jurisdiction in some of the U. S.—and haying 
resided 12 months (1)in Maryland. (See next rule. ) 


Not to be admitted—unless residen¢in Maryland S years next pre- 


ceding application. - ° ° ‘ 


Bad Counts. ( See Declaration. ) 


officer of court—not to be special-—or security. 


May surrender—during ret. term of Sci. Fa. - - 
but not to an adjourned court—alter sci. feci, or 2nd nihil. 
to pay costs—-on surrender—atter sci. fa. - - 


On sci. feci. or 2d nihil—judgment—unless app. same term. 


Affidavits to hold to bail—and causes of bail— Rule. e 





(tee <a 


to be filed with clerk—or exhibited to court on request. 
otherwise—deidt. to goon app. and com. bail. —- 


Rill of Exceptions, 


inserting deeds &c. in—when at length—or not. - 


Boundaries, 


commission to mark——not to issue——before petition read aloud. 


Bringing money into Court, 


may be—in ail cases——with leave. - - - 
plaintiff accepting it and the costs——proceedings stayed. 
not accepting—money to remain in court and defdt. may 





plead—as before he might. . - - 





non suit or not recovering more—has no costs; defdt. to 
have costs subsequent to bringing in &c. out of such 
money, and residue to plaintiff. : - 
——— recovering more—judgment to be on the verdict and 
for costs ; and execution goes for the residue—not 
paid in. - - : . - 
money brought in—to be deposited in the Commercial and Far- 
mers’ Bank. - ° - - 


not to be received—unless reasons against recording commis- 
sion—filed. - - - - - 


notice ot end copy of reasons—to be served on sheriff and par- 


ties—taking out commission. - - - 
to be deterinined—-next term after notice. - 
clerk—to issue summons for witnesses. - " 


frial on—for what causes delayed beyond ensuing term. - 


(1) This rule was fassed March Term 1832 
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A docket—for caveats and proceedings on—to be kept by clk. 


Commission, 
to examine witnesses—or for testimony—Ru/c. ‘i 


commissioners—not agreed on—applicant to name; the other 
party not naming during term—those to stand. é 


Not to issue—after the legal time—unless on new discovery. 


To take evidence after issue—clk. may issue in all cases for pltff. 
or defdt. Applicant——to serve copy of interrogatories, and names, 
of commissioners on adverse party or his counsel—10 days 
before it issues. - - - - ‘ 

No continuance for want of ret. at trial term—unless for proper 
cause. - - . ° ‘ ‘ 


To mark boundaries, 
Not to issue—until petition read aloud by clk. 


Returned—befere Sd day of term—may be recorded, after the 
last day of term—if no caveat. - _ 
after 3d day—to remain in clk.’s office until the last 
day of next term—and then recorded if no caveat. 


Continuance, 
of cause—on affidavit after notice of trial &c.—costs to be paid, 


Where a new party made—when allowed. 


Consent suits, 
to be placed on the appearance docket—of the term. 
Casts, 
on repleader, each party—pays his own. 
Counsel, 
absence of—no reason for delay—unless sickness or accident. 


No more than 2 of a side—to sum up. 


Declaration, (bad counts.) See Pleadings. 
after general verdict—bad counts struck out—on leave ; 
and judgment—on good ones—to which the evidence applied. 
mot. for—to be in 4 days after verd.—and on payment of costs. 
1yemand of Particulars, 
may be entered on the docket—where the narr. does not disclose 
particulars, as in assumpsit or debt for goods sold &c. 
to be delivered in writing—at or before the first call on the trial 
docket, - - ° ‘ * . 
if not so delivered, proceedings to stay—until compliance, provi- 
ded demand made in writing 10 days exclusive, before trial 
term, . ° " ‘ } * 
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Docket, ( See Petitions. ) 
afifiearance—to be called over and gone through first. 


trial—to be gone through—next. - - - 
subfena—to be called over—Monday of 2d week. - 


irial—to be taken up 2d time, after Sub. docket gone through. 
causes on—for trial—to come on in order. - - 


judicial—to be called immediately after aff. D. - 


one to be made out each term—to be called, the law, appeal, and 
reference docket, in 3 parts. 

}. Part—to certain demurrers—where no issue in fact; cases 
stated or tobe stated; motions for N. Trial or in Arrest. 

2. Part—cases of appeal from Justices, and motions for return, 
in Replevin. 

3. Part—all cases Referred to arbitration. - . 

Double Pleas, 
incompatible—not to be received—enumeration of. - 


Replicat. or rejoinder —not to be double. - - 


Dower and Curtesy. Compensation on jiartition. 

In making a division of an intestate’s real estate according to an 
“act to direct descents” &c. this court is sometimes call- 
ed upon to “ award to the widow or the tenant, by the cur 
tesy, such proportion of the purchase money as they shall 
think just and equitable ;”’ in which cases much is submit- 
ted to the discretion of the court, without any rules having 
been laid down for their government ; therefore, in future, 
this court will be guided by the following rules in such 
cases :——The court will require the affidavit of some com- 
petent and credible witness, or other satisfactory evidence, 
showing “the age, health and condition” of the widow or 
tenant by the curtesy, as the case may be-——whercupon the 
court will make the following allowances for dower within 
the limits prescribed by the act of 1799, ch, 49. s. 6. 

‘Yo a healthy widow, not exceeding 40 years of age, 1-7th: 
above 40 and under 45, 2-15ths: If 45 and under 50, 1-8th: 
If 50 and under 55, 1-9th: and if 55 or upwards, then 1-10th 
of the purchase money shall be allowed. - - 


In cases of curtesy, the court will regulate its discretion under 
the act of 1809, c. 160, s. 4, as follows ; 

Toa healthy tenant by curtesy under 30 years of age, 1-6th: If 
30 and under 35, 2-13ths: If35 and under 40, 1-7th: If 40 
and under 45, 2-l5ths: If 45 and under 50, 1-8th: If 50 
and under 55, 1-9th: If 55 and under 60, 1-10th: If 60 
and under 67, 1-12th: If 67 and under 72, 1-14th: If 72 

128 


oy) 
©2 


G2 
= 


oc 
a0 


970 [1821,2.] MARYLAND. sTATE Law, AND REGULATIONs, 


and under 77, 1-18th: If 77 or upwards, 1-20th part of 
the purchase money. - - - “ 


Iijectment, 
service of-—to be 6 days—before court. . 
day of service and return—-excluded. - + 
on such service—judgement—unless app.—during term. 


Conivssion of lease &c.—-to be entered on docket. 
defdt. to plead non cud. immediately and make up issue. 
to ascertain his defence—during the term. 


Dc fence on warrant--without just cause, party taking it—-to pay 
costs of survey. - - - ° ° 


Execution, 
on appeal from judgment—not to issue for 4 days. 
Garnishee. (See Interrogatories.) 
in attachment—answering interrogatories— Rule. 
General Issue or Replication. 
special matter in bar—may be given in evidence under ; 
but there must be consent—on the docket ; - - 
and notice in writing of the special matter—10 days before trial. 
Homine Repfilegiando, 
not to issue—till bond lodged with clerk. 
bond—to be to the person—against whom writ is. 
penalty and security—to be approved—by a judge. 
his approval—to be endorsed on bond. - - 
Insolvents, (See Interrogatories.) 
trustees for creditors of—general Rude, regulating sales of property. "5 


Trustees of—what notice to give to creditors of declaring a divi- 
dend— Rule. - - - ° - 


Trustees of—to execute Sond for due performance of trust—in 10 
days after appointment. Rule. - - - 


Interrogatories to be answered by—or allegations against insol- 
vents—to be filed on or before the day appointed for final dis- 
charge—otherwise to be discharged. - 7 - 


Interrogatories—to the insolvent or other person—concerning his 
property—to be answered in 5 days after copy served. 

Allegations being filed—clk. to issue a subpcena to debtor to an- 
swer, returnable, as court directs—if filed in term—if out of 
term, to Ist Saturday of next term. ~ - - 


interrogatories, 
in cases of attachment—and application of insolvent, where gar- 
nishee or the insolvent have filed answers to interrogatories 
a—copy thereof, to be immediately served on the party re- 
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quiring the same; and no exceptions thereto allowed, but in 
writing, filed within 4 days after copy of answers served. 


[ssuey 
party affirming—to open and conclude. 


' Issue in fact—~and Demurrer, 


———— demurrer—to be first argued. o 





sworn. *= e - = 


Judgment, 


of non. pross. or default—entered—not to be struck out. 


for want of pleading—only entered, on going over docket. 


Jurors, 
public officers—not to be summoned. - 


| Motions, 


in arrest or for N. Trial—to be the day after verdict. 
reasons for—to be filed at the time. ‘ 
additionalwhat to be done. 











for N. Trial—not to be after mot. in arrest. » 


may be struck out, and demurrer filed—before jury 


for arrest—miay be within 1 day after that for N. T. decided. 


Office Papers, 


from clks. office, register’s office, custom house or else where 


must be produced before jury sworn—and trial not to 


delayed in order to send for them. - 


(See Office Papers.) 
original filed——not to be delivered out——but with leave. 


Papers. 


Petitions, 


} 


i 


ie 


for freedom—allegations filed against applications by insol- 


vents—appeals from justices, where jury trial elected—- 


to be put at end of triad docket. m 
subject to the rules—applicable to that docket. 


but petitions for freedom, for cause shown—may be taken up out 


of order—or postponed. - . * 


Pleadings. (See Declaration. General Issue.) 
under rules laid—to be filed on or before the rule day. 


so filed—ail after pleadings—to be—before 2d day of next term. 


parties failing—judgment of n. pross.—or by deiault. 
general issue—pleadable at any time—before judgment. 


To be in writing-—and day of filing endorsed. - 


in court—the ¢. issue and g. replication—-may be in short on 


docket. - - - - - 
Special plea—withdrawn and g. issue—by consent or leave 


Incompatible pleas—-not receiyable—what are so. 


General issuceeeyidence of special matter under—when 
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Bonds with collateral conditions or copy—to be filed with the 
deciaration—when writ issues. - - . 


In other suits—pltf. being under rule to declare—and not declar- 
ing 20 days before trial term, narr—not to be received after- 
wards—without consent of detdt. - - " ih 


this rule—not to impair the general rule for pleading at rule day, is, 


An account filed in bar under the act—to be considered as a plea, 
and filed on or before the rule day &c. and be subject to like 
rules as other pleas. - - e ° 
Records, sent up to C. of appeals, 
not to contain depositions or written evidence, 
unless made part—of some bill of exceptions. 


Nor deeds &c. or writings—twice, in same record. 
occurring a 2nd time—io be referred to. 
Repleader, 
awarded—each party pays his own costs, 
Replevin, 
on judgment of return—it shall be enforced by writ of Retor- 
no Haubendoonly. ~ - ‘ “ 
Resurveys, ( See Surveys.) 
warrants ol—how to be executed. - 
sheriff to give 10 days notice—of executing. 
to be executed 30 days—before next term. 
Rules, (1) 
of court—to be transcribed—by clk. on the trial docket—every 
term. - - - 
Rule days, 
to be—Feb. 20. & Sep. 1. 
pleadings—at or before—Rule. 
Sheriff, 
te attend court—with 2 constables during term. 


must serve process—without delay—during term. 
Subpeenas, ( See Summons for Witnesses. ) 

sheriff to return—on Monday 2d. week : 

docket of —then to be called over. - - 

witnesses appearing—names to be marked. - . 

not appearing——attachments to be then moved. 

Summons—for witnesses, (See Subpena. ) 

in another county—or non-resident, may be retble. 4th. Mon- 

day of the term. - - - - 

Surveys, 

by order of court—duty of surveyor on. 


a . " - fy, 

(1) Zhe rules up to No. 53, were established some time pfirevious 10 Af 
1807: The time does not afifear on the printed copy. Those which Sollee 
“7 ° ‘ ‘D) 

to No, 93. were fassed at different times and come dewm to Sefitember t 
el 
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: 5 plots—to be returned by him to clk. 10 days before court. ib. 
63 to contain ¢xplanations—and pretensions of each party. 1b, 
1 plot of the 5—may be given to each party. - ib. 
same rules to apply—to additions &c. by order of court. ib. 
ib, | sheriff and surveyor—to endorse their fees on each plot. 20 
vy, ib particular charges to be specified on—and signed. - ib, 
Warrant of, granted—in waste, tress. q. c. f, and case for injury 
| to realty. - - - - - m 37 
, and in any case—-by consent, on dock. or by writing filed. 7. 
Yi 
In eyectment—defence on warrant, without just cause—party 
39 j taking——to pay costs of survey. - - - 59 
[In trespass,q c. f. warrant for survey to be executed—by the 
40 party praying it. - - : - - 63 
In ejectmert and g. c. fregit—if cause continued with leave to 
- add and amend the /ots—party may obtain the plots from 
't) > . . 
clk.’s office for that purpose ; if he suffers them to remain— 
to be a waiver of the privilege to add and amend. - 3) 
” Trial, 
; postponed—when and for what causes. - 3, 5 
If — not to be by consent—unless. . - 5 
——————and witnesses afterwards attending— Rule. 6 
F 
—__~-—costs on—discretionary. - - - id. 
to come on when called—unless cause shown. - 13 
y if issue joined—court will order jury sworn. “ ib, 
de .  * ° . ° 
—iot joined—will order discontinuance. - ib. 
7 Jury sworn and non pross—it is not to be struck out. - 14 
Party affirming the issue—to open and conclude. St 
\ As far as practicable—all testimony intended to be produced, 
shall be—W@fore court is moved to direct ona point of law; 
17 . ° ° 
" except to the competency of testimony, which must be made 
when offered, or as soon as party is apprisedof the grounds 
of objection. - - - - ~ 86 
Commission returned and opened 10 days before peremptory cal!— 
trial tobe had, unless continued on legal grounds. 87 
Clk. to inform counse|—when commission is opened. . id 
- On issuesof fact by jury—not more than 2 counsel of a side to 
sum up. - - - - - - S! 
- Not permitted—unless on pleas in writing filed, and issue or is- 
sucs, finally made up. - - - - 95 
to Af Except—on proceedings in nature of a writ of inquiry. h. 
folloe Vitnesses. (See Summons for witnesses and subpeena.) 
182! 
Ed 
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CORRECTIONS. 


Page 937 to ‘controversial,’ prefix the article ‘a.’ 
952 for ‘perpetuum,’ read *perpetuam.’ 
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No. 1. STATE OFFICERS. 


i. Who is Governor of your state 
Ke, 2 ry - 
4. Albion K. Parris; Portland: ti- 
tle, ** Governor of the State 
Maine :” term of office, one year: 
elected by the people: salary $1500. 
Secretary of state &c. ? 
4. Ashur Ware; Portland: term of 
office, one year: appointed by the 
legislature. 
$. Chief justice of the su- 
preme court of law, &c. ? 
4. Prentiss Mellen; Portland: term 
of office during good behavior, but 
not beyond the age of 70 years : 
pointed by the Governor and Coun- 
cil : salary, $1800. 
4. Cierk of the superior or 
supreme court, &c. ? 
4. ‘There is a clerk ‘of this court, in 
ach of the counties, viz. 
County of York; Jeremiah Brad- 
bury, of Alfred. 
Cumberland; William 
Faughan, Portland. 
Lincoln; Mathaniel Coffin, 
Wiscasset. 
Kennebeck ; 
Augusta. 


o 
“se 











Robert C. Vose, 























Hancock; Hbenexer 
Beifast. 

Washington ; Josiah Harris, 
Machias. 

Oxford; Rufus K. Goodenow, 

Parris. 





shire and Maine, compose the ! 


seems as in the text. 
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STATE LAW, AND REGULATIONS. 

| A. 

| At 

un 

da: 

Somerset; Win. Allen i 
Norridgewock. 1 

Penobscot ; Lsaac  Hoilsy,, 7 

Bangor. tne 

Teri of office, during pleasured lay 

of | Governor and Council, by whou * 
they are appointed. oe 

5. —— Attorney General: &¢.' i 

4. Erastus Foote; Wiscasset: ap , 
pointed, by Governor and Council: lat 
term ofoffice durmg their pleasur, of. 

6. When, and where, is the anu 

al meeting of the legislature? ph 

4. Portland : and the legislature a A. 
sembles, on the first Wednestai if be 
January, annually. pri 
ap- ma 
UNITED STATES OFFICERS. io 

l 

7. Who is District judge, dc.’ law 

4. Hon: Ashur Ware ; Portland. A, 

8. —— Clerk of the District cot" . I 

&c. 2 as, 
A. John Mussey Jr; Portland. A. 

9. —— District Attorney, &- por 

T.| A. Ether (1) Shipley; Saco. Jud 
10. —— Marshal, &c. ? for 

A. Thomas G. Thornion ; Saco Sin 
11. What Justice of the Su. col! er,’ 
of the U.S. holds the circuit in j" 7 
state, &c. 2 pre 

Poor,| A. Hon. Joseph Story: Rhode IN chu 

and, Massachusetts, New Harty chi 





fys| 





circuit. 


(1) Possibly “ Ethen.” The MS. hove 
Ed, 
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12, At what times and places, are 
District courts of the U. S. held, &c.? 


| A. At Portland, on the ist. Tuesdays 


in June and December: At Wiscas- 
set, on the last Tuesday in February 


© and 2d. Tuesday in September. 


7 
Sta 


nN Qi 
es | 


iii 





13. —— Circuit courts &c. ? 
4. At Portland, on the 8th. of May: 
At Wiscasset, on the 8th. of October ; 
unless it be sunday and then the next 
day. 
LAWS—LAW BOOKS. 


14. What number of volumes, does 


| the compiled body of your Statute 


law consist of, &c. ? 

4. The laws of Maine, are compiled 
in two volumes, and include the 
years 1820, 1821. Published. 1821. 


A new edition in one volume, has 
lately been published by Wm. Hyde, 
of Portland. 

15. Can the publick laws in pam- 
phiets, be procured, &c ? 


A. The laws passed since 1821, can 
be procured from 4. W. Thayer, 
printer of the Independent States- 
man and Maine Republican; and at 
most of the bookstores in this state. 
16. [sthere any Digest of the state 
laws &c ? 
4. None; nor any in preparation. 
17. Are there any Reports of cases 
in your state courts, &c. 2 
4. Greenleaf’s Reports ; “ being re- 
ports of cases adjudged in the supreme 
judicial court of the State of Maine 
for the years 1820, 1821. 1 Vol. By 
Simon Greenleaf Esq. State Report- 
er.” Portland. Printed, 1822. 


The cases decided in this state 
previous to separation from Massa- 
chusetts, are included in the Massa- 
chusetts Reports. 

18. ls there any Digest of cases in 
your state courts, &c. 2 
‘. None ; nor any in preparation. 
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19, Are there any Treatises on 
the law, in your state &c.? 

20. Foreign law books repub- 
lished in your state, &c. ? 





4. None, since separation from 


Massachusetts. 

21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 





4. None; the cases decided in the 
circuit court in this state will be re- 
ported, by Vm. P. Mason ; Boston. 
22. Is there any Digest of cases 
in those courts, &c. ? 
4. There is no digestof adjudged 
cases: Rules of practice, the same 
as in Massachusetts. 
23. Have any books been compo- 
sed, in your State, &c. ? 
4. A collection of cases, * overrul- 
ed, doubted or limited in their ap- 
plication, taken from American and 
English reports,” 1 Vol. By Si- 
mon Greenleaf, Counsellor at Law. 
Portland, 1821. (1) 


ATTORNIES~-COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. ? 


(1) There is a very sensible review of this 
work at p. 55. of the N. American Review 
for July 1822. It is spoken of as “entitling 
Mr. Greenleaf to great credit.” The num- 
ber of cases in the coliection is nearly 600, 

Among other facts stated in the review, 
it is said, there are about 400 volumes of 
cases decided in England and Ireland since 
the reign of Ed. 1. (1307,) not including ca- 
ses, to be found in the oldabridgments reach- 
ing back to Hen. ili. (1216.) nor the numer- 
ous little volumes contaiming single cases, 

It is also stated, that there are about 140 
volumes of American Reports, all published 
since the organization of the federal govern- 
ment, (4 Mur. 1789.) and 4-Sths. of them 
within the last 20 years. 

The amount of errors detected in all the 
courts of .ngland and Ireland, as mentioned 
in the review, is less whan two ina year. Ed. 
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25. By whom are attornies or 
counsellors admitted, &c. 2 
Admission as an Attorney and 
Counsellor, in the Court of 
Common Pleas. 

. Any person being a citizen of the 
United States, who has received a 
liberal education and regular degree 
at some publick college, and shall 
afterwards have commenced and 
faithfully pursued the study of the 
law three years with some counsel- 
lor at law, two of which must have 





been in the oflice, and under the in- 
struction of some counsellor of the 
Supreme Judicial Court within this 
state: 

Or any person not having a liberal 
education and regular degree from 
some publick college, who shall have 
attained such a knowledge of the 
English and Latin languages as is 
usually required for admission to 
publick colleges, and shall in addi- 
tion thereto, after having arrived at 
the age of fourteen years, have faith- 
fully devoted seven years at least, 
to the acquisition of scientifick and 
legal attainments, five years at least 
of which period shall have been 
spent in professional studies with 
some counsellor at law, and the last 
two of said five years in the office 
and under the instruction of some 
counsellor of the S. J. Court within 
this state may, on recommendation 
of the bar of that county, within 
which he pursued his studies during 
the last of said years, be admitted as 
an attorney of the court of Common 
Pleas. 

In this court, there is no distinc- 
tion between attornies and counsel- 
lors. 

Admission as an Attorney, in the 

Supreme Judicial Court. 

Any person who has been admitted 
as an attorney of the court of com- 
mon pleas, and practised law in said 
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court for the term of two years wii) 
fidelity and ability, being first pe. 
commended by the bar of the coup. 
ty in which he shall dwell, may he 
admitted as an atlorney of the Sy. 
preme Judicial Court. 

Attornies in this court, may pre- 
pare and sign the pleas and plead. 
ings, and statements of facts in ca. 
ses stated, may diaw and file intep. 
rogatories, give and receive notice 
on rules obtained to plead, or ; ro. 
duce papers, and generally may do 
whatever is necessary in preparing 
a cause for trial ; may also read de. 
positions and other papers to the ju. 
ry, and assist counsellors in the ex. 
amination of witnesses, but are not 
permitted to open a cause to the 
jury, nor to argue to the court or 
jury any issue of law or fact. 
Admission as a Counsellor, in the Su- 

preme Judicial Court. 

Any person, having practised law 
with fidelity and ability, as an attor- 
ney in the Supreme Judicial Court 
for two years, on recommendation 


of the bar of the county in which he 


shall dwell, may be admitted a cour: 
sellor of said court. 

Counsellors, are allowed to argu 
all issues in law andin fact, and all 
questions of law arising on writs 0! 
error, certiorart and mandamus, 00 
special verdicts and cases stated ov 
motions for new trials and in arrest 
of judgment, and to receive students 
at law into their offices. 

Counsellors may also practise @ 
attornies. 

The names of persons admittet, 
are registered by the clerks of the 
respective courts in the counties 
where admitted ; their names areal: 
so recorded in the records of the ba’; 
of the county. 

26. On what conditions, &c. {rol 
other states, &c. ? 





Admission of attornies and counsellors 
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from other states——in the Supreme 

‘Judicial Court. 

4. Any person, who shall have been 
admitted an attorney of the highest 
judicial court of any other state, in 
which he shall dweil, and afterwards 
shall become an inhabitant of this 
state, may be admitted an attorney 
or counsellor of the S. J. Court in 
this state, at the discretion of the 
justices thereof, after due enquiry 
and information concerning his mo- 
ral character and professional quali- 
fications ; such person having first 
conformed to the requisition of the 
statute regulating the admission of 
attornies, by pursuing the study of 
the law two years in the oflice of 
some counsellor of said court. 

All attornies and counsellors at 
law, who had been admitted as at- 
tornies or counsellors at the bar of 
the S. J. Court of Massachusetts, 
prior to the 15th day of March 1820, 
and were resident within this state 
onthe 10th day of February 1821, 
are attornies or counsellors of the S. 
J, Court in this state. (1) 





COURTS. 


a 


27. What are the names of the se- | 
veral courts in your state, &c. ? 
4. Courts of § Justices of the Peace ;’ 
‘Court of Sessions ;’ * Court of Pro- 
bate? *Court of Common Pleas ;’ 
* Supreme Judicial Court.’ 

28. Their style, &c. ? 
4. * Justices of the Peace ;’ § Justices 
ofthe Court of Sessions ;’ * Judge of | 
Probate of Wills, &c. ;’ * Justices 
of the Court of Common Pleas ;’ 
‘Justices of the Supreme Judicial 
Court.’ 

29. The extent of their several ter- 
ritorial jurisdictions, &c. 2 
‘1. ‘The jurisdiction of justices of the 





ee 








(1) See Appendix post. Rules of the Su- | 
pPreme Judicial Court from 1 to 11 inclusive. | 
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peace, (except a few whose jurisdic- 
tion extends throughout the state)(2) 
court of sessions, and court of pro- 
bate, is confined to one county ; that 
of the court of common pleas and of 
the supreme judicial court, extends 
throughout the state ; but their terms 
are held within and for the several 
counties respectively. 

30. Which have original jurisdic- 
tion, &c. ? 

A. 1. ** The Court of a Justice of the 
Peace.” 

By statute, (March 15th, 1821.) 
itis provided, * that all civil actions 
wherein the debt or damage does not 
exceed twenty dollars (and wherein 
the title of real estate is not in ques- 
tion, and specially pleaded by the 
defendant; shall and may be heard, 
tried, adjudged and determined by 
any justice of the peace within his 
county; and the justices are sever- 
ally empowered to grant summons, 
capias and attachment, at the request 
of any person applying for the same, 
directed to some proper oflicer with- 
in the same county, empowered by 
law to execute the same.” 

“That the amount of the sum or 
several sums, specified, expressed or 
supposed to be demanded by the 
pltif. in his declaration, shall not be 
considered as any objection against 
the justice’s jurisdiction, provided 
the ad damnum or damage, is not laid 
or stated to exceed twenty doliars.” 

‘That when an action of trespass 
shall be brought before any justice of 


the peace, and the defendant shall 


plead the general issue, he shall not 
be allowed to offer any evidence that 
may bring the title of real estate in 
question.” 

‘* And when the defendant in any 
such action shall plead the title of 
himself or any other person in justi. 


(2) Of the quorum I presume, Ed. 
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fication, the justice upon having such 
plea plead, shall order the defendant 
to recognize to the adverse party in 
a reasonable sum, with suflicient 
surety or sureties to enter the said 
action at the next court of common 
pleas to be holden within the same 
county, and to prosecute the same in 
the same manner as upon an appeal 
froma justices’ judgment ; and if such 
pleader shall refuse so to recognize, 
the justice shall render judgment 
agaist him, in the same manner as 
if hehad refused to make answer to 


the same suit.’”’(1) 


(1) We have a statute providing a speedy 


method of recovering debts and for prevent- 
ing unnecessary costs attending the same, au- 
thorizing justices of the peace to take recogni- 
nances for debt to any amount; and as I ap- 
prehend, it is a method of proceeding wholly 
unknown in your state, I shall copy a part of 


the statute, 


“Every justice of the peace in this state 
shall have the power within his county, to 
take recognizances for the payment of debts 
of any person who shall come before him tor 
that purpose; which recognizance may be 


jn substance as follows: 
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* Know all men thatI, A. B. of m 

































the county of. 
the sum of tobe paid to the said 
C. D.on the- day of and if I 
shall fail of the payment of the debt afore. 
said, by the time atoresaid, I will and grant 
that the said debt shall be levied of my goods 
and chattels, lands and tenements, and in 
want thereot of my body. 
Dated ar this 
the year, &c. 
Witness my hand and seal. 
A. B. 














day of in 








[Srau.] 
“ Cumberland, ss. 
Acknowledged the day and year last above 
said. Before me, 
E. F. Fustice of the Peace. 


The justice must record the recognizance, 
and upon request of the conusee, issue execu- 
tion for such sum as shall appeardue on such 
recognizance at any time within 3 years from 
the time when the same is payable; which 
execution may be directed to any proper ofl- 
cer in uny county in this state, and may be re- 
newed at any time within one year from the 
time the last execution was returnable, 

** Whenever 3 years shall have elapsed af- 
ter the time of payment limited by any such 
recognizance without any execution having 
been issued on the same, or whenever the jus- 
tice who took the same shall have deceased 


do owe unto C. D. of 


The jurisdiction of justices of thy 
peace in criminal cases, is defined by 
different statute provisions. The fol. 
lowing are the most important. 
note below. (2) 

If. ** The Court of Sessions.” 

The court of sessions, has jurisdic. 
tion of questions relative to the erec. 
tion and repair of gaols, and othe 
county buildings; the allowance and 
settlement of county accounts; the 
estimate, apportionment and issuing 
warrants for assessing county taxes ; 
granting licenses to tin pedlars, fer. 
rymen &c. laying out, altering and 





or removed from the state or become other. 
wise disqualified, the conusee may have his 
action of debt on the same, in the same man. 
ner as acreditor is entitled to have his action 
on any judgment of any court ofrecord in this 
state.” 

(2) ‘*It shall be within the power, and be the 
duty of every justice of the peace within his 
county, to punish by fine not exceeding five 
dollars, all assaults and batteries that are not 
of an high and aggravated narure, and to ex- 
amine into all homicides, murders, treasons, 
and felonies done and committed in his county, 
and commit to prison all persons guilty or sus. 
pected to be guilty of manslaughter, murder, 
.reason or other capital offence ; and to cause to 
be staid and arrested, all affrayers, rioters, 
disturbers cr breakers of the peace, and such 
as shall ride or go armed offensively, to the 
fear or terror of the good citizens of this 
state, or such others as May utter any menacts 
or threatning speeches; and upon view of 
such justice, confession of the delinquent, or 
other legal conviction of any such offence, 
shall require of the offender to find sureties to 
appear and answer for his offence atthe S. J. 
Court, or C. C. Pleas, next to be holden with- 
in or for the same county, at the discretion of 
the justice, and as the nature or circumstat- 
ces of the case may require; and for his 
keeping the peace, and being of good beha 
viour, until the sitting of the court he 1s 0 
appear before ; and to hold to bail all persons 
guilty or suspected to be guilty of lesser of- 
fences which are not cognizable by a justice 
of the peace; and require sureties for the 
good behaviour of dangerous and disorderly 
persous, and commit all such persons as shall 
refuse so to recognize and find such surety oF 
sureties as aforesaid; and take cognizance © 
or examine into all other crimes, matters an 
offences, which by particular laws are put 
within his jurisdiction. 

“‘ Every justice of the peace, within his pro 





per county, shajl have concurrent jurisdictior 













p 


di 








he 


|. 
ee 





(182, 2.] MAINE. 
discontinuing highways ; appointing 
committees and ordering juries for 
that purpose ; as well as all other 
duties appertaining to a court of ses- 
S]UiIS- 

LIL * Zhe Court of Probate.” 

There is a ‘probate court’, for each 
county in the state. 

The jurisdiction of courts of pro- 
hate is confined, to taking the pro- 
bate of wills and granting adminis- 
trations on the estates of persons de- 
ceased, being inhabitants of, or resi- 
dent in the same county at the time 
of their decease, or having died with- 
out the state, and leaving estate of 
any kind within the same ; appoint- 
ing guardians to minors, and other 
persons ; and in certain Cases trus- 
tees; removing executors and ad- 
ministrators, guardians and trustees, 
who shall, in the opinion of the judge 
of probate, be disqualified for the 
discharge of the trust; examining 
and allowing the accounts of execn- 
tors and administrators or guar- 
dians ; licensing guardians to trans- 
fer stock; and executors, adminis- 
trators and guardians to sell real es- 
tate sufficient for the payment of 
debts and legacies; causing divi- 
sion of real estate to be made among 
heirs or devisees, or assigning the 
whole to one, when such real estate 
cannot be divided among the heirs 
or devisees, or their legal represen- 
tatives, without great prejudice to, 
or spoiling the whole; making al- 
lowance of personal estate to the wi- 
dow according to her quality and de- 








with the S. J. Court and C. C. Pleas, of all 
larcenies, where the money, goods, or other 
article or articles stolen, shall not be alledged 
to exceed in amount or value the sum of five 
doliars. And any person duly convicted be- 
fore a justice of the peace of any larceny, ei- 
ther as principal oras accessary before orafter 
the fact, shall be punished by such fine, not 
€xceeding five dollars, and imprisonment in 
the common jail for such term, net execeding 
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gree and the state of the family un- 
der her care ; making distribution of 
intestate’s real and personal estate ; 
and generally of all matters and 
things relative to the proof of last 
wills and testaments, and the settle- 
ment of estates. 

The judge of probate, within his 
county, is authorized by our statute 
to call before him and examine upon 
oath, any person suspected by any 
executor, administrator, heir, credi- 
tor, legatee or other person having 
lawful right or claim to the estate of 
any person deceased, of having con- 
cealed, embezzled, or conveyed away 
any money, goods or chattels left by 
the testator or intestate, for the dis- 
covery of the same. 

And if the person suspected shall 
refuse to be examined, the judge is 
empowered to commit such person to 
the common gaol of the county, there 
to remain until he shall consent to be 
examined upon oath, or be released 
by the consent of the person suspect- 
ing him, or by order of the supreme 
judicial court. 

IV. *“* The Court of Common Pleas.” 


The court of common pleas, has 
original and exclusive jurisdiction of 
all civil actions arising within the 
counties in this state respectively, 
excepting such actions wherein the S. 
J. Court or Justices of the Peace now 
have original jurisdiction ; and has 
original and concurrent jurisdiction 
with the S.J. Court of all actions of 
replevin, trespass quare clausum fre- 
git, and of ejectment, or real actions: 





twenty days, either or both, as the said jus- 
tice, before whom the conviction may be, 
shall sentence and order, according to the ag- 
gravation of the offence.” 

Beside the above statute provisions, there 
are others giving justices of the peace juris. 
diction over all acts of sabbath breaking, 
profane swearing, cruelty to horses and cat- 
tle, and some other petty offences where 
the fine imposed cloes not exceed five dollars. 
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And of all larcenies, where the 
money, goods or other articles sto- 
len shall not be alleged to exceed in 
value the sum of one hundred dol- 
lars, and of all criminal cases which 
are not by statute triable exclusive- 
ly inthe S. J. Court. 

V. “The Supreme Judicial Court.” 

The Supreme Judicial Court, has 
original and exclusive jurisdiction 
of probate bonds; divorce and ali- 
mony ; of all capital and other high 
crimes and misdemeanors, and of all 
Jarcenies where the money &c. sto- 
fen shail be alleged to exceed the 
value of one hundred dollars. 

Of all crimes other than those just 
mentioned, of all actions of replevin, 
trespass quare clausum fregit, and of 
ejectment, or real actions, it has ori- 
ginal and concurrent jurisdiction 
with the C. C. Pleas. 

The S. J. Court in any county in 
this state, or the C. C. Pleas in the 
county where the deceased person 
fast dwelt, or in the county where 
the real estate lies, may license 
executors and administrators to sell 
so much of the testator’s or intes- 
tate’s real estate, as may be necessa- 
ry for the payment of debts, legacies 
or taxes (if the personal estate is in- 
sufficient;) and for guardians of mi- 
nors, or persons non compos mentis, 
to sell such part of the real estate of 
their wards as may be necessary for 
their support or legal expences ; and 
if by a sale of part of the estate the 
residue would be injured, may au- 
thorise the sale of the whole or so 
much thereof as would be beneficial 
to the parties concerned. 


May also, authorize gurdians of 
spendthrifts, to sell so much of the 
real estate of their wards as shall be 
necessary for the payment of their 
debts and support. 

The S. J. Court, may authorise 
guardians of spendthrifts to sell 
the whole or so much of the real es- 


MAINE. STATE LAW, AND REGULATIONS, 


tate of their wards, as shall be mog 
for their interest, when by a partial 
sale thereof, the remainder would 
be greatly injured. 

And may license, guardians of yj. 
nors or persons non compos mentis 
to sell real estate, if made to appear 
to the court that it would be for th 
benefit of such minors or persons 
non compos mentis, in order to put 
the proceeds thereof on interest. 

$1. partly original, and part. 
ly appellant &c. ? 











4. ‘The court of common pleas, and 
supreme judicial court. 

The former, from justices of the 
peace in almost every case. The lat. 
ter, from probate courts, and from 
the C. C. Pleas in personal actions, 
where the ad damnum exceeds one 
hundred dollars, and in any action 
of replevin or action of trespass 
quare clausum fregit, ejectment, or 
real action and in all criminal cases 
on the part of the respondent. 

$2. appellant jurisdiction on- 
ly, &c. ? 

4. None. 

33. Which are courts of equity, 
and which of law, &c. 2 
A. The S. J. Court, is the supreme 
court of law, and exercises a limited 
equity jurisdiction. The proceet: 
ings, are by bill and subpena as in 
the English chancery. 

34. What methods are used to 
carry up judgments &c. ? 

A. By appeal, certiorari, writ of er 
or or bill of exceptions, as the cas’ 
may require. 

MISCELLANEOUS. 

35. Who is State Printer, &c.? 
A. Messrs. Todd & Smith, are state 
printers for the present year : place 
of residence, Portland. 

36. Who is the principal Bookseller 
at the seat of Government ? 

A. William Hyde. ; Samuel Johnsons 
and Jsaac Adams, are the principa! 
booksellers. 
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No. 1. CONVEYANCE BY DEED, &C 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

4. Itis that of bargain and sale : the 
torm, is that ofa deed poll. 

9. Does the legal possession pass 

without livery, &c. ? 
4. By our statute, all deeds or other 
conveyances of any lands, tenements 
or hereditaments, signed, sealed and 
acknowledged by the grantor (if in 
possession, ) and recorded at length in 
the registry of deeds in the county. 
where the lands &c. lie, shall be va- 
{id to pass the same without any 
other act or ceremony in the law 
whatever. 

A mere delivery of the deed is 
good, as against the grantor and his 
heirs. 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &C. ? 

4. Technical words are necessary 
io create estates in fee, or fee tail, as 
at common law. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
4. The construction and operation 
of common assurances, are generally 
governed by the rules of common 
law. 

5. Are attesting witnesses &Xc. re- 

ured to conveyances ? 
4. Witnesses, are not expressly re- 
quired by law to absolute or mort- 
gage deeds when acknowledged, 
though in practice, deeds are invari- | 
ably attested by two witnesses. But 
deeds to bar entailments, must be 
attested by two witnesses. 

6. Must the deed be sealed ? 

4. It must. 
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7. Isa scroll sufticient 2 
4. A scroll, is not sufficient. 
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8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
A. Subscribing witnesses, are not 
necessary, except on deeds to bar en- 
tailments, and acknowledging and 
recording are required. 

9, Is it necessary to the validity 

of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 
A. It is not necessary to the validity 
of a deed as between the parties and 
their heirs, that it should be acknow- 
ledged, proved or recorded, 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to aifect 
them, be recorded: within what pe- 
riod: in what oflice: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
4. As against bona fide purchasers 
and motgagees, the prior deed or 
mortgage must be recorded unless 
due notice of the prior title be given, 
which notice either express or im- 
plied, will bar the second incum- 
brancer. 

Deeds or mortgages, must be re- 
corded in the registry of deeds for 
the county where the lands lie, but 
no time is prescribed in which they 
must be recorded. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c ? 

12. Is this done by joining with 

him in the conveyance, &c. ? 
4. A feme covert, cannot generally 
convey any estate of which she is 
seized in her own right, except by 
joining with her husband. 

She may bar herself of dower in 
two ways, either by joining the hus- 
band in executing a deed in which 
there are words expressing or im- 


‘plying an intention to release her 
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claim to dower in the lands cenvey- 
ed, or by making a separate dced 
subsequent to her husband’s sale, in 
which the sale is recited as a consi- 
deration on which she relinquishes 
her ciain to dower. 

Bat where any married man shall 
have absented himself from this state 
abandoning his wife, and not making 
suilicient provision for her support 
or maintenance, our statute authori- 
ses the justices of the 8. J. Court, up- 
on the application of any such wife, 
to empower and enable her, during 
the absence of her husband from this 
state and no longer. in her own name, 
to make and execute any contract 
either under seal or otherwise, and 
by deed to seli and convey any es- 
tate real or personal, of which at the 
time of such sale, she shall be seiz- 
ed or possessed in her own right; 
and to commence, prosecute, and de- 
fend any suit in law or equity to fi- 
nal judgment and execution, in the 
same manner as if she was sole and 
unmarried ; or the said justices may 
grant to any such wife any and all 
the powers above described, accord- 
ing as they shall judge the circum- 
ces of such wife shall require. 

13. Is aprivate examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. 2 
A. A private or other examination 
of the feme as to her free consent, is 
not necessary. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
4. A deed, in which the wife of the 
grantor joins, as relinquishing her 
claim to dower, need not be acknow- 
ledged by the wife to make it bind- 
ing on her, or to entitle it to be re- 
corded, but an acknowledgment by 
the husband alone will be sufficient. 
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But a deed given by husband any 
wife jointly of estate holden by ther 
in her right, must be acknowledge 
by both to entitle it to be recorded, 

There is no form of acknowledg. 
ment in such case provided in our 
statutes. The form most generally 
used is as follows: 
Cumberland, ss. 

**On —— personally appeared A. B. 
(and C. D. his wife) and acknow. 
ledged the above instrument to be thei; 
Sree act and deed. 

Before me, E. F. 
Justice of the Peace.” 

16. To bar the feme of dower jy 

the husband’s estate; is her joining 
in the deed, and making such «a. 
knowledgment, necessary in all ca- 
ses, &c. ? 
4. It is necessary that the fen 
should join in the deed in all cases, 
except where a separate deed is made 
as stated in answer to No. 12. 

17. Generally, is there any thing 

peculiar in respect to dower in your 
state ? 
A, A widow is not dowable of lands 
in a wild or uncultivated state, and 
which are not connected with a cul: 
tivated farm. 

** The widow of any citizen of the 
U. States, who may have been, or 
who shall be an alien at the time of 
intermarriage with: such citizen, 
shall be entitled to dower in her bhus- 
band’s estate in this state in the 
same manner as other widows are.” 

18. What Officers in your State ar’ 
authorized, to take acknowledgments 
and proofs of deeds and mortgages: 
A. Justices of the peace. 

19. What is the form of a certifi 
cate by such officer, when the gral 


tor acknowledges the execution? 
A. The same as in answer Vo. 1° 


omitting the words in ( ) relating t? 
the wife. | 
20. What is the form when thee 
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ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

4. We have no statute form of such 
certificate. It is necessary, that it 
should embrace all the matters re- 
quired by the statute, (1) and must 
be in substance as follows: 

« Cumberland, ss. 
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On ———— personally appeared 
before me E. F. one of the justices of | 
the peace for said county, 1. B. and | 
¢. D. (or one of them as the case 
may be) subscribing witnesses to the | 
within deed and made outh that they | 
saw the within named G. H. (the 
grantor or lessor) voluntarily sign 
and seal the same and that they sub- 
scribed their names as witnesses there- 
unto at the same time. 


The said G. H. (grantor or lessor) 
having refused to acknowledge the 
within deed, and having been sum- 
moned according to law, seven days 
previous to the day of examination, to 
appear at the time and place of exam- 
ination to hear the testimony of the sub- 
scribing witnesses of the within deed, 
was present (or absent as the case 
may be) at the examination of said 
subscribing witnesses. 

E. F. 
Justice of the Peace.”’ 

21. Must the grantor or witness 


(1) Which is thus: That if any grantor 
or lessor of any lands, tenements or heredita- 
ments, shall refuse to acknowledge any deed 





or other conveyance as aforesaid, it shall be 
lawful for such grantee or lessee to leave a 
copy of such deed or lease, compared with 
the original by the register, in the register’s 
office, and such copy so left shall be deemed 
suficient caution to all persons against pur- 
chasing or extending execution thereon, for 
the space of forty days from the time of 
leaving such copy. And any justice of the 
peace in the same county, after such refusal 
at the request of the grantee or lessee, his | 
1elrs, executors, administrators or assigns, 
May issue a summons for such grantor or | 
“ssor to appear (if he see cause) at a certain ! 


ee 
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subscribe the acknowledgment, or 
deposition ? 

A. It is not necessary for the grant- 
or or witnesses, to subscribe the ac- 
knowledgment. 

22. Is the certificate to be under the 
seal, as well as the hand of the officer’ 
4. It is not necessary, that the cer- 
tificate should be under the seal of 
the officer. 

23. Ifa quaker is witness, what is 
the form of affirmation by your law? 
4. * You solemnly affirm &c. under 
the pains and penalties of perjury.” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such ofticer &c ? 
4. Any justice of the peace er ma- 
gistrate, in any of the U. States of 
America, or in any other state or 
kingdom wherein the grantor or ven- 
dor may reside at the time of making 
and executing the deed, may take 
the acknowledgment of the grantor 
or mortgagor, aud no further authen- 
tication will be necessary for the pur- 
pose of recording the deed. 





the testimony of the subscribing witnesses 
thereunto; which summons shall be served 
by the proper officer, seven days at the least 
before the time therein assigned for proving 
the deed ; and at such time and place. wheth- 
er the grantor or lessor be present or not, it 
being made to appear by the oath of one or 
more of the witnesses thereunto subscribed, 
that they saw the said grantor (or lessor) vo- 
luntarily sign and seal the deed. and that they 
subscribed their names as witnesses thereunto 
at the same time, such proceedings and a 
certificate thereof, under the hand ot the jus- 
tice, annexed to the deed (wherein the pre- 


‘ sence or absence of the adverse party shail be 


noted) shall be equivalent to the acknowledg- 
ment of the grantor before a justice of the 


me and place therein mentioned, to hear; peace.” 
130 





lag EU = ag sad 


eX kk 


et 


Sees 


a 








Asa te 


ee ee 
Po SE ee 


—* 


“ 
See riot 


pa ew 


Gath a 






~ 


ra es .. : , + > 
“S Re SES SEES ~~ e- 


—t 









































986 [1821,2.] MAINE. 


There is no mode pointed out by 
our statute, for taking the deposi- 
tions of such witness in a foreign 
state or country, 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found; is there any provision 
in those cases for secondary proofs, 
&c. ? 

l. When any grantor or lessor shall 
go beyond sea, or be removed out of 
this government, or be dead, before 
the deed or conveyance by him exe- 
cuted, shall be acknowledged, in 
every such case the proof of such 
deed or conveyance made by the oath 
of one or more of the witnesses, 
whose names may be thereunto sub- 
scribed, before any court of record 
within this state, or in case one or 
all of such witnesses have also de- 
ceased, the proof of the signature of 
such grantor or grantors, and of 
such subscribing witness or wit- 
nesses, made by the oath of two wit- 
nesses before any court of record 
within this state, shall be equivalent 
to the party’s own acknowledgment 
thereof before a justice of the peace. 

For answer to so much of the 
question as relates to witnesses re- 
moved out of the state. See ante No. 
24 and 25. 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. Already answered. See No. 24, 
25 and 26. 

28. Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
4. Copies of deeds and mortgages 
duly recorded are evidence on trials, 
except where the party claims imme- 
diately under the deed, in such case 
he must produce the deed or account 
for not producing it. 
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Copies of the record, are exempli. 
fied by the recorder. 


29. In what order, do mortgages 
take preference of each other 2 

30. Is any time allowed after eye. 
cution, within which the mortgage 
being recorded, a subsequent mort. 
gage gains no priority by first re. 
gistering ? 

41. By priority of recording. See ani 
No. 10. 

31. May deeds of mortgage, be 
acknowledged and proved in like 
manner in and out of the state, re. 
corded and have like competency iy 
evidence, as absolute deeds &c 2 
4. There is no difference betwee 
the proof and acknowledgment re. 
quired, in deeds and mortgages. 

$2. In regard to the execution o/ 
deeds and mortgages in your state, 
is there any other thing to be obser: 
ved, &e. ? 

4. Nothing. 


No. E11. JUDGMENT, (EXECUTION) 
ec. 


33. Do judgments bind real pro 
perty, and may it be sold on exect: 
tion in your state 2 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt 
or, &c. ? 

35. What is the order of priority 
among judgment creditors, in res 
pect of lands 2 

36. Does a judgment bind, alte! 
acquired land ? 

37. In respect of chattels, has tle 

first judgment, or first execution de 
livered, the preference ? 
A. Judgments do not bind either pc 
sonal or real estate, and no lien 0” 
either can be created, except by a 
tachment on the original writ, or ! 
execution : 
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Actions are commenced by capias, 
it of attachment or summons. 

The capias and writ of attachment 
is the most usual process and are 
combined in the same writ; but un- 
less actual security of the debt is re- 
quested by the plaintiff, a nominal 
attachment is made by the officer, 
who leaves a summons with the de- 
fendant and makes return of his do- 
ings on the writ. 

The declaration, is in all cases in- 
gerted in the writ. 

All goods and estate attached upon 
mesne process for the security of the 
debt or damages sued for, are held 
for the space of 30 days after final 
judgment to be taken in execution ; 
and if the creditor shall not take 
them in execution within 30 days af- 
ter judgment, the attachment will be 


wr 


void. 


Ifthe body of the debtor is arrest- 
ed on mesne process, he is either 
committed to prison, or admitted to 


hail. 


58. In respect of chattels, may the 
debtor alienate, before execution de- 


livered 2 


dl. Yes, the debtor may alienate his 
veal or personal estate if there has 
been no previous attachment. 

39. Is a prior judgment in an In- 
leriour court, a lien on lands without 
its jurisdiction, &c. ? 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 

1, Already answered. (See Vo. 33 


fo 38.) 


41. Can execution be taken out at 
once, in every county, &c. ? 
4, But one execution can be taken 
out, at the same time. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 


MAINE. 
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&c. and on what conditions as to pay- 
ment ? 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: [ffraud or irregularity, 
is there any summary redress ? 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state 2? 
A. The party obtaining judgment is 
entitled to his execution thereon, at 
any time after the expiration of 24 
hours after judgment rendered, and 
within one year next after the ren- 
dering of such judgment. 

We have but one form of execution, 
and it has the operation of a ca. sa. 
Si. fa. and extendi facias, and com- 
mands the officer to cause the judg- 
ment to be satisfied out of the goods, 
chattels, or lands of the debtor with- 
in his precinct, and thereof also to 
satisfy himself for his fees, and for 
want of goods, chattels, or lands, to 
take the body of the debtor and him 
commit to gaol, till he pay the full 
sum, and oflicer’s fees, or be dis- 
charged by the creditor, or otherwise 
by order of law. 

If the debt be less than five dol- 
lars, the execution does not run 
against the body of the debtor, nor 
do justice’s executions run against 
the lands of the debtor. 

If goods or chattels are seized in 
‘execution, such goods and chattels 
| must be safely kept by the officer, at 
the expense of the debtor, for the 
space of four days next after they 
are sotaken; and if within that time 
the owner shall not redeem the same, 
by otherwise satisfying the execu- 








Without any previous appraisement !| tion, such goods and chattels must 
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be sold at public vendue to the high- 
est bidder, having first been adver- 
tised, by the posting up of notifica- 
tions of the time and place of sale, 
48 hours before the expiration of the 
four days, in the town or place where 
the saie is to be; and the money 
arising upon such sale shall be ap- 
plied to the paying charges and the 
satisfying the execution and the oili- 
cer’s fees, and the officer shall return 
the overplus, if any there be, to the 
debtor. 

Unless the debtor produce personal 
property suflicient to satisfy the ex- 
ecution, the creditor may take his 
body, and should he be discharged 
by taking the ‘ poor debtor’s oath,’ 
the creditor may sue out an alias ex- 
ecution and levy it on the goods or 
estate of the debtor, if he can find 
any. but he cannot arrest the body 
and attach the goods of the debtor 
on the same execution at the same 
time. 

“If the creditor can find no per- 
sonalestate to his acceptance, where- 
with to satisfy his execution, and 
shall think proper to levy his execu- 
tion upon the debtor’s real estate, 
then the officer to whom the execu- 
tion is directed and delivered, shall 
cause three disinterested and dis- 
creet men, being freeholders in the 
county, one to be chosen by the cre- 
ditor or creditors, one by the debtor 
or debtors, whose land is to be taken, 
if they see cause, and a third by the 
officer ; and in case the debtor or deb- 
tors shall neglect or refuse to choose 
as aforesaid, after being duly notified 
by the officer, if the debtor be living 
in the county where such land lies, 
the oificer shall appoint one for such 
debtcr or debtors, to be sworn be- 
fore one of the justices of the peace 
of the same county, faithfully and 
impartially to appraise such real es- 
tate as shall be shown to them, who 
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shall appraise the same, to satisfy 
the same execution with all fees, and 
shall set out such estate by metes anq 
bounds, and the officer shall deliyey 
possession and seizen thereof’ to the 
creditor or creditors, his or their at. 
torney. 


And when the real estate of the 
debtor or debtors shall be held jy 
joint-tenancy, in coparcenary or te- 
nancy in common with the real es. 
tate of other persons, then the said 
officer may extend execution on suc} 
debtor or debtors’ real estate held os 
aforesaid, or part thereof. describ. 
ing the same with as much precision 
as the nature and situation thereof 
will admit of, and give the creditor 
or creditors, his or their attorney, 
seizen and possession of such debtor 
or debtors’ real estate heid as afove- 
said, or part thereof, to hold in cou- 
mon with the said other persons: 
W hich execution being returned with 
the doings thereon into the clerk’s 
office, (and before such return into 
the clerk’s oifice or afterwards, and 
within three months, the same shall 
be recorded in the registry of deeds 
in the county where the land lies,) 
shall make as good title to such 
creditor or creditors, his or their 
heirs and assigns, as the debtor 
had therein; saving always, to W'- 
dows their dower in all lands ta 
ken from their husbands by execu: 
tion.” 


«© When it so happens that the real 
estate extended upon cannot be div: 
ded & set out by metes and bounds as 
before prescribed, or by the descrip- 
tion before mentioned, then execution 
shall be extended upon the rents of 
such real estate, and the oilicer shall 
give seizen thereof to the creditor or 
creditors, his or their attorney ; and 
also in case of extending executions 
as aforesaid, shall cause the pers®” 
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in possession and improvement, to 
attorn and become tenant tosuchcre- 
ditor or creditors, and to pay the 
rent to him or them accordingly ; 
and upon refusal thereof, to turn the 
person SO refusing out of possession 
and give seizen and possession of the 
same to the creditor to hold and en- 
ioy the same until it shall be redeem- 
ed, as by this act is provided : Provi- 
ded always, that in such case it shall 
and may be lawful for any debtor or 
debtors, his or their executors, ad- 
ministrators or assigns, at any time 
before the debt with interest is fully 
satisfied, to tender and pay to the 
creditor or the tenant in possession 
under him, the full remainder of his 
debt, interest and charges, to be li- 
quidated by three justices of the 
peace, and to recover the possession 
of the same in manner provided in 
this act.” 

“ Whenever a creditor in executi- 
on, shall think proper to extend and 
levy the same on any saw mill, grist 
mill, or other mill, factory, mill 
privilege, or other real estate, which 
cannot be divided without prejudice 
to, or spoiling the whole; and where 
the whole of such saw mill, grist 
mill or factory, or mill privilege, or 
other real estate, is not necessary for 
the satisfying of such execution ; the 
Same may be extended and levied in 
manner before prescribed, upon the 
same, or upon any undivided part 
thereof, which shall be suflicient to 
satisfy such execution; and in case 
the estate is so situated that the same 
cannot be set off by metes and 
bounds, the return upon the execu- 
tion shall describe the whole estate, 
With as much precision as the na- 
ture of the case will admit; which 
execution being returned and record- 
ed, in manner before prescribed, 
shall vest in such creditor in execu- 
Hon, as good and valid a title there- 
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to as the debtor had therein, when 
the same was attached on mesne pro- 
cess, or taken im execution.” 


The franchise of any turnpike, 
bridge, canal or other company in- 
corporated by law, with power to 
receive toll, with all the privileges 
and immunities thereof, so far as re- 
lates to the right of demanding and 
yeceiving toll, as well as all other 
corporate property, whether real or 
personal, may be taken and sold on 
execution at public vendue. 


The corporation may redeem, at 
any time within S$ months from the 
time of sale, by paying over or ten- 
dering to the purchaser, such sums 
of money as he may have paid in sa- 
tisfaction of the execution, with 
twelve per cent. interest thereon, in 
addition to the toll which he may 
have received. 

Real estate belonging to any bank 
already incorporated, or which may 
be hereafter incorporated by law, 
may be taken in execution and sold 
at public vendue to the highest bid- 
der. 

Real estate mortgaged to any 
bank, may be sold in same manner ; 
and any debt secured by such mort- 
gage, and due to such bank at the 
time of the sale of such mortgage, 
shall pass by the deed of conveyance 
executed by the officer, who shall 
serve such writ of execution, and be 
completely and to all intents and 
purposes transferred to, and vested 
in the purchaser. 

If the creditor shall neglect to levy 
his execution within 30 days, where 
there was an attachment on the ori- 
ginal process, the attachment will 
be lost ; but he may levy on the pro- 
perty attached, in the same manner 
as he may on the other property of 
the debtor if no alienation or subse- 
quent lien has intervened; and exe- 
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cution may be levied on property ac- 
quired after judgment, in the same 
manner as property owned at the 
time judgment was rendered. 

Where there are several execu- 
tions against the same debtor, they 
must be satisfied according to the 
priority of attachment on the origi- 
nal writs; but where several execu- 
tions against the same debtor are de- 
livered to the same officer, and there 
were no attachments on the original 
writs, the execution first delivered 
must be first satisfied, unless the 
creditor in the second or third exe- 
cution shows to the officer effects of 
the debtor which were unknown to 
him, and which on using due dili- 
gence he would not have been able 
to discover. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

4. Our legislature during their last 
session, passed the following law : 

‘That where any person impris- 
oned for debt, shall own and possess 
real estate and shall in writing offer 
the same to the creditor, so that it 
may be taken in execution, he may 
be admitted to take the ** poor debt- 
or’s oath,’ (see form of the oath post 
57,) by adding thereto after the word 
execution ** and the real estate de- 
scribed in my offer in satisfaction of 
the execution whereon L was commit- 
ted,” and the creditor shall have a 
fien on the real estate thus offered, 
for thirty days after the time of such 
offer ; and on filing the said offer in 
writing, with the clerk or justice of 
the peace, who issued said execution, 
shall be entitled to a new execution, 
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on which he may cause said real ¢s. 
tate to be set off according to law.” 
48. May the debtor redeem Janj 
sold on execution, &c. 2 
4. The debtor, his heirs or assigns, 
executors or administrators, may re. 
deem within one year next following 
the extending execution, by tender. 
ing the creditor, or those claiming 
under him, the debt with interest 
from the time of extending the exe. 
cution, and the reasonable and pe. 
cessary charges and disbursements 
expended thereon in repairing or bet- 
tering the same, over and above what 
the rents, profits, and improvements 
thereof, shall fall short of reimburs.- 


ing such charges and interest, to be 
accounted for by the execution cre- 


ditor, or those claiming under him. 

49. May judgments on warrant 
of attorney, be entered in vacation? 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable 2 

51. In suchcase, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

A. Warrants of attorney to conless 
judgment, are not known in tle 
practice of our courts. 

52. If after sale and conveyance 
of land on execution, the judgmentis 
reversed ; does the estate revert, &c.! 
A. If the judgment be reversed on 
writ of error, the title of the land ta- 
ken in satisfaction is lost: but if re- 
versed on review or new trial, it 1s 
not affected. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal? 
JA. For answer to the first part o 
the question, see ante Na. 42 ; to the 
latter part, see post 102. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, Ac: 
A. Debtors, may be imprisoned for 
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any sum exceeding 5 dollars, (and 
incases of recognizance before a jus- 
tice of the peace for any less sum,) 
and none are exempted by statute, ex- 
cept sheriffs, executors and adminis- 
trators, before judgment upon scire 


and persons who have sworn out of 
gaol for the same cause of action. 

55. Is the Ca. Sa. regulated by 
the common law, dc. ? 
4. See answer to Vo. 42. 43. 44. 
and 45. 

56. Are any kinds of personal es- 
tate exempt from execution ? 
4. “The wearing apparel, beds, 
bedsteads, bedding and household 
utensils of any debtor, necessary for 
himself his wife and children; the 
tools of any debtor necessary for his 
trade or occupation ; the bibles and 





school books, which may be in actual 
use in his or her family ; all cast iron | 
stoves and stoves made of sheet iron, | 
used exclusively for the purpose of. 
warming buildings; one cow, one |! 
swine, ten sheep, with the wool | 
which may be shorn from them, and 
thirty hundred of hay for the use of 
said cow, and two tons for the use of 
said sheep, shall be exempt from at- 
tachment, execution & distress ; Pro- 
vided that not more than one such 
stove to each building, owned or oc- 
cupied by the same person or family 
shall be so exempted : And provided 
also, that the beds and bedding ex- 
empted as aforesaid, shall not exceed | 
one bed, bedstead and necessary bed- 
ding, to two persons ; nor the house- 
hold furniture, the value of fifty dol- 
lars, 

Military arms and equipments, 
are also exempted from attachment. 


No. IV. INSOLVENT (LAW.) 


97. Is there a standing insolvent 





law in your state, &c. Are any per- 


‘ 


‘ 
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sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury 2 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 


{ your insolvent law ? 


4. Persons arrested on execution are 
either committed to close prison, or 
admitted to the liberties of the gaol 
yard, by giving bond not to escape 
without the limits ofthe gaol; and 
we have no general insolvent law, 
except that relating to debtors thus 
confined within the gaol or on the 
limits. 

When any person standing com- 
mitted by force of any execution, 
shall complain that he hath not es- 
tate suflicient to support him in pri- 
son, the law makes it incumbent on 
the gaoler or keeper of the prison 
to apply to one of the justices of 
the peace for the county in which 
such prison is, who must thereupon 
notify to the creditor in writing un- 
der his hand and seal, such prison- 
er’sdesire of taking the “poor debt- 
or’s oath” and of the time and place 
appointed for the intended caption 
of the oath or affirmation ; which no- 
tice must be served on the creditor 
of the prisoner if he live within this 
state, his executors or administra- 
tors; and if the creditor live out of 
the state upon lis agent or attorney, 
either by reading the same to him or 
by leaving an attested copy thereof, 
at the usual place of abode of the 
creditor, agent or attorney as afore- 
said, at least 15 days before the time 
appointed for taking the oath or 
aflirmation, that he may be present if 
he see cause : 
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If the creditor live out of the 
state, and have no agent or attorney 
living in the same, an attested copy 
of such notification must be left with 
the clerk of the court, or the justice 
by whom the execution was signed, 
at least 15 days before such intend- 
ed caption; and the notification of 
imprisoned debtors on their credi- 
tors may in all cases be served and 
returned by a sheriff, his deputy, or 
a constable. 

Any ‘wo justices of the peace and of 
the quorum within and for the county 
where such caption is to be taken, are 
authorized at the time and place ap- 
pointed for the taking such caption, 
to examine the return of the notilica- 
tion: and ifit shall appear to be du- 
ly made, after having examined and 
heard the parties, to administer the 
following oath or aifirmation to the 
debtor, if they shall see proper so to 
do. 

“6 F- do solemnly swear be- 
fore Almighty God (or affirm as the 
case may be) that Ihave not any es- 
tate, rea! or personal, in possession, 
reversion or remainder, sufficient to 
support myself in prison, or to pay 
prison charges; except the goods and 
chattels by law exempted from at- 
tachment aml execution; and that I 



















































this suit against me, or at any other 
time, directly or indirectly sold, leased, 


or entrusted lo, any person or persons 
whomsoever, with all, or any part of 
the estate, real or personal, whereof I 
have been the lawful owner or poses- 
sor. with any intent or design to se- 
cure tie same, or to receive or to ex- 


have noi, since the commencement of | 


or otherwise conveyed or disposed of | 
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the pains and penalties of perjury, 
as the case may be.’’) | 

A certificate of the proceedings }p. 
ing made under the hands and seals 
of the said justices to the gaoler 9 
prison keeper, the prisoner, if he jg 
committed for no other cause, will 
be thereupon set at liberty; nor cay 
his body be again seized on the same 
judgment. 

The judgment obtained agains) 
such prisoner, notwithstanding tle 
| discharge remains good agaiust any 
estate which may then, or at any 
time afterwards, belong to him, and 
the creditor may take out a new ex. 
ecution against the lands, tenemeuts, 
hereditaments goods and chattels of 
such prisoner (the goods and chat. 
tels by law exempted from attach- 
ment and distress only excepted) for 
| the satisfaction of the debt, in such 
manner as might have been done in 
case the said prisoner had never 
been taken in execution. 

ffany person shall be convicted 
of having conveyed away, or con- 
cealed his estate or any part thereol, 
contrary to his oath or affirmation, 
‘he shall not only be liable to the 
| pains and penalties of wilful perjt:- 
ry, but shall receive no benefit from 
/ such oath or affirmation : 
| And in case the prisoner shall no! 











| take the said oath or affirmation, or 
be not admitted thereto by the said 
| justices, he shall not be released 
from prison, unless a new notilica 
tion be made out and served in mal 
ner as before stated. 

Whenever a debtor in executiol 
having goods, effects, or credits, 
the amount of 30 dollars or mor 











pect any profit or advantage therefor; 
or have caused or suffered to be done, 
any thing else whatsoever, whereby 
any of my creditors may be defrauded. 


(that are unattachable by the col 
mon and ordinary process of law) 
shall spend or use the same, ol 
much thereof, for his subsistence, * 









So help me God, (or this I do under 
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he is committed in execution, with- 
out giving the creditor, his agent or 
attorney notice where and of what 
kind they are, and enabling him if he 
thinks proper to accept the same, or 
such part of them as will amount to 
the debt for which he is in execu- 
tion, in satisfaction thereof, such ne- 
elect shall be esteemed and taken as 
. fraudulent transaction in the debt- 
or; and every person, who shall 
knowingly aid and assist a debtor 
in such fraudulent transactions, 
shall be answerable and chargeable 
to the creditor, to double the full 
value ofthe money, goods, or effects 
by him or them thus secreted, spent 
or embezzled, in a special action on 
the case.” 

Any person imprisoned for debt 
on execution, having the liberty of 
the gaol yard, unless discharged ac- 
cording to law within 9 months after 
being first admitted to the liberty 
of the yard, shall be held in close 
confinement; and if such person 
shall not, within 3 days after the ex- 
piration of said nine months, surren- 
der himself to the gaol keeper and 
go into close confinement, it shall 
be deemed a breach of the condition 
of his bond for the liberty of the 
gaol yard. (See ante Wo. 46 and 
47.) 


No. v. WILts, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A child &c. omitted in the Wiil. 
4d. * Any child or children, or their 
legal representatives in case of their 
leath, not having a legacy given 
him, her or them, in the will of their 
father or mother, shall have a pro- 
portion of the estate of their parents 


assigned unto him, her or them, as 
151 
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though such parent had died intes- 
tate: Provided, such child, children 
or grand children have not had an 
equal proportion of the deceased’s 
estate bestowed on him, her or them, 
in the deceased’s life time. 

Devisee or legatee dying before tes- 

lator. 

And when any child, grand child 
or other relation, having a devise of 
real or personal estate, and such de- 
visee shall die before the testator 
leaving lineal descendants, such de- 
scendants shall take the estate real 
or personal, in the same way and 
manner such devisee would have 
done, in case he had survived the 
testator. 

Widow may waive the provision by 
will. 

Also, the widow in all cases may 
waive the provision made for her in 
the will of her deceased husband and 
claim her dower, and have the same 
assigned her in the same manner as 
though her husband had died intes- 
tate.” 

The construction put upon the 
above statute by our court is, that if 
a child (or his legal representative) 
is so named in his parent’s will, that 
it appear he has not been accident- 
ally forgotten by the testator al- 
though he has no legacy given him, 
he is not entitled to a distributive 
share of the testator’s estate. 

Execution of the Will. 

2. What formalities of execution, 
are essential to a will of lands &c ? 

63. What formalities are required, 
in the revocation of wills of land 2 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &e ? 

A. © All wills of any lands, tene- 
ments or personal estate shai! be in 
writing and signed by the party so 
devising or beqgueathing the same, or 


by some person in his presence and 
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by his express direction, and shall be 
attested and subscribed in the presence 
of the testator, by three credible wit- 
nesses, or the same shall be utterly 
void. 

Revocation. 

And no will in writing, of lands, 
tenements, hereditaments or personal 
estate, nor any Clause thereof, shall 
be revoked, except by a subsequent 
will or codicil in writing, or other 
writing, declaring the same, or by 
burning, cancelling, tearing or ob- 
literating the same by the testator, 
or in his presence and by his consent 
and direction ; but all wills of lands, 
tenements or personal estate, shail 
remain and continue in full force un- 
til the same be burnt, cancelled, torn 
or obliterated by the testator, or by 
his direction, in manner aforesaid, 
or unless the same be altered by 
some subsequent will or codicil, or 
other writing of the testator, signed 
in the presence of three witnesses, 
declaring such alteration.” 

Devise for life—remainder to heirs of 
devisee. 

‘* Whenever any person shall 
hereafter, in and by his last will and 
testament, devise any lands, tene- 
ments or hereditaments, to any per- 
son for and during the term of such 
person’s natural life, and after his 
death to his children or heirs, or 
right heirs in fee, such devise shall 
be taken and construed to vest an 
estate for life only in such devisee, 
and aremainder in fee simple in such 
children, heirs or right heirs.’?(1) 

(1) This provision is doubtless to counter- 
act the rule of Jaw laid down in Shelly’s case, 
23 &1 1 Co. 104. that when the ancestor by 
any gift or conveyance takes an estate of 
freehold and in the same gift or conveyance 
an estate is limited either mediately or imme- 
diately to dis heirs in fee or tail, that always 
in such cases the word (heirs) are words of li- 


mitation and not of purchase. In other 
words, tha the ancestor will take the estate 





in fee or fee sail, notwithstanding the express 
estate to him for life. This act in the case 
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Soldiers and seamen—may dispose 
as before. 

“That notwithstanding this ac, 
any soldier being in actual inilitay 
service, or any mariner or seamay 
being at sea, may dispose of hjs 
moveables, wages or other personal 
estate, as he might have done befoye 
the making of this act.” 


Muncupative Wills. 


“No nuncupative will shall be 
good, where the estate thereby be. 
queathed shall exceed the value of 
one hundred dollars, that is not pro- 
ved by the oath of three witnesses, 
who were present at the making 
thereof, nor unless it be proved tha 
the testator, at the time of pronow. 
cing the same, did bid the persons 
present or some of them, to bear wit- 
ness that such was his will, or to 
that effect, nor unless such nuncupa- 
tive will were made in the time ol 
the last sickness of the deceased, ant 
in the house of dis or her habitation 
or dwelling, or where he or she had 
been resident for the space of ten 
days or more, next before the mak 
ing of such will; except where such 
person was unexpectedly taken sick, 
being from home, and died before hi 
or she returned to the place of his 0 
her habitation. 

“No letters testamentary or pro- 
bate of any nuncupative will shall 
pass the seal of any court of probate, 
till 14 days after the decease of the 
testator be fully expired, nor shall 
any nuncupative will be at any tne 
approved and allowed, unless due ne- 
tice shall have been given to all pet 
sons interested. 

« That after six months shall hav? 
been passed after speaking any P'© 


— ae 





of a will effectuates the true intent of tests: 
tors in all such cases, They really mean of 
heirs, (children) to take in remainder 1") = 
as purchasers: The New Jersey statute ha 


done the same thing. Ed, 
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ended testamentary words, no tes- 
tinony shall be received to prove 
ihe same as anuncupative w ill, unless 
ihe said words or the substance 


‘hereof, were reduced to writing, 


within six days after the same testa- | 


mentary words were spoken.” 
Posthumous Child. 

A posthumous child, not provided 
for in his father’s will, shall have a 
shave in his father’s estate assigned 
him. equal to what he would have 
inherited, if his father had died in- | 
testate ; and the same shall be taken | 
in proportion from the devisees and 
legatees, Who own the estate by vir- 
tue of such will. 

65. Before what court, or ofticer, 


exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution a 


law as to land 2 


court, and any person aggrieved at | 
any order, sentence, decree or denial | 
of any judge of probate in any coun- 
ty, may appeal therefrom to the su- 
preme judicial court, which is the 
supreme court of probate. But wills 
duly proved before the probate court, 
or the S. J. Court in case of ap- 
peal, are conclusive on the heir. 

66. Is the execution proved by the 
witesses, or oath of the executors, 
or both, in the first instance 2 
/. The execution of a will, must be 
proved by the subscribing witnesses. 

07. In what office is the will and 
inventory registered: are office co- 
pies evidence 2 
4. In 1 office of the register of 
probate 
re ibe, are evidence. 

68. What formalities are required, | 
(0 wills of chattels 2 

69. Are any number of subscribing 


‘itnesses, or the signature or seal of | try devising 


STATE LAW AND REGULATIONS. 





| 
| 
| 
| 


| 


} 


| 


| 





——- 


; office copies certified by the | 





995 


the testator, required ; oris a will of 


personals provable by the rules of 
the common law &c ? 

A. The same formalities are requir- 
edin the execution and proof of wills 
of chattels, as in the execution and 
proof of wills of real estate. (See 
ante No. 62.) 

70. May executors, or adminis- 
trators having letters in another 
— sue in your state ? 

. If not, what is to be done to 
‘am them to sue 2 
4. No: Letters of administration 
must be taken from some court of 
probate in this state. 

72. Are exemplifications of wills 
and testaments, by the proper ofli- 


. . \ ‘erp } ( 7 ~ ‘ ss » if nce ; ¢ ‘ 
ae wills of lands and personalty, | C¢? other states, ev1 lence in yout 
/courts &c ? 


73. How are foreign wills and 


t | testaments proved in your state, &c? 


A. Copies of wills, that have been 


1, Wills are proved in the probate | ceehlptaemeigery te aaraniaE 6: 


bate in any of the U. States, or ina 
court of probate in any other state 
or kingdom, pursuant to the laws of 
such state or kingdom, with a copy 
of the probate thercof, under the seal 
of the court where such wills have 
been proved and allowed, may be 
filed and recorded in any probate 
court in this state, and the filing and 
recording thereof shall be of the 
same force and effect, as the filing 


and recording of an original wiil 


proved and allowed in the same court _ 


of probate; and the judge of said 
court may then proceed to take bond 
of the executor, or grant administra- 
tion of the said testator’s estate ly- 
ing in this state, with the will an- 
nexed, and settle the said estate in 
the same way and manner as by law 
he may or can, the estates of testa- 
tors whose wills have been duly pro- 
| ved before him. 

Bit wills made in a foreign coun- 
property in this state 
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and not proved in the country where 
such wills were made, must be ex- 
hibited, and proved before the judge 
of probate in the county where the 
land lies. 

Foreign deeds, judgments &c., ex- 
emplified by the proper certifying 
officers, would be prima facie evi- 
dence in our courts, bat we have no 
particular laws on the subject, ex- 
cept the laws of the U. States.(1) 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what 2 

78. Is there any thing peculiar in 
your law of descents ? 

To children. 
4. I. Inheritances in fee simple or 
for the life of another, descend up- 
on intestacy in equal shares to the 
intestate’s children, and tothe lawful 
issue of any deceased child by right 
of representation : 

To the father. 

II. And when the intestate shall 
leave no issue, the same shall de- 
scend to his father : 

To the mother and brothers and 

sisters. 

Iii. And when there shall be no 
issue nor father, the same shall de- 
scend in equal shares to the in- 
testate’s mother (if any) and to his 
brothers and sisters, and the children 
of any deceased brother or sister by 
right of representation : 

To the mother. 

IV. And if the intestate leave no 

issue, father, brother or sister, then 


(1) 2 Vol. 102.3 Jb. 62. Bioren’s Edit. See 
these acts ante, 775, Ed. 
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the same shall descend to his mother, 
if any. 
To the next of kin. 

VY. But if there be no motlier, 
then to his next of kin, in equal de. 
gree : 

Collateral kindred by nearest an. 

cestor, preferred. 

The collateral kindred claiming 
through the nearest ancestor, to | 
preterred to the collateral kindyed 
claiming through a common ances. 
tor more remote; and the degrees 
of kindred in all cases, to be con. 
puted according to the rules of the 
civil law. 

Child of Intestate dying unmarried, 

But when any child shall die w.- 
der age, not having been married, 
his shave of the inheritance that 
came from his father or mother, 
shall descend in equal shares to his 
father’s or mother’s other children 
then living respectively, and to the 
issue of such other children as are 
dead, if any, by right of representa- 
tion. 

Per capita or, per stirpes. 

When the issue or next of kin to 
the intestate, who may be entit'ed to 
his estate, are all in the same ée- 
gree of kindred to him, they shall 
share the estate equally, other 
wise they shall take according t0 
the right of representation. 
Brothers and sisters of the half-blavt. 

Brothers and sisters of the halt 
blood, and if deceased, their children 
by right of representation, inher't 
equally with those of the whole 
blood. 

Escheat. 

And when there shall be no kit: 
dred, the same shal! escheat to the 
state, saving always to the intes 
tate’s husband his tenancy by the 
curtesy; and to his widow, her dow- 
er at the common law, unless she bt 
lawfully barred of the same. 
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No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79, Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 

39, How among collaterals ? 

gj, Are the 22nd and 23rd Car. 

ji. ce 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
4. The surplusage of personal es- 
tate after payment of debts &c, is 
distributed among the same persons 
io whom the real estate by law 
descends, and in the same propor- 
tion : 

Except, that the husband of an in- 
testate is entitled in all cases to the 
whole of the surplusage. 

And if the intestate shall leave a 
widow and issue, the widow shall 
be entitled to one third part of the 
surplusage, or if there be no issue, to 
ove half thereof; or if there be no 
kindred to the intestate, then she 
shall be entitled to the whole: 

Escheat. 

And if there be neither husband, 
widow nor kindred, the whole of 
the residue escheats to the estate. 


Advancement. 


“All gifts or grants made by the | 


intestate to any child or grand child, 
of any estate, real or personal, in 
advancement of the portion of such 
child or grand child, and which 
shall be expressed in such gift or 
grant, or otherwise charged by the 
intestate in writing, or acknowledg- 
ed in writing by the child or grand- 
child, as made for such advance- 
ment: such estate real and personal, 
shall be taken and estimated in the 
distribution and partition of the in- 
testate’s real and personal estate as 
part of the same, and the estate so 


child or grand-child, towards his 
share of the intestate’s estate. 

And the value at which such estate 
shall be so taken, shall be the same 
as above expressed or charged by 
the intestate, or acknowledged by 
the child or grand-child, if any va- 
lue be so expressed, charged or ac- 
knowledged, otherwise, at the va- 
lue thereof when given.” 


Alienage. 
*‘ In the distribution of the per- 
sonal estate, alienage in the person 
claiming a distributive share there- 
of as issue, widow or otherwise, 
shall be no impediment to such per- 
son’s receiving the same.”’ 


No. VIII. ENTAILS, DOWER, CUR- 
TEsyY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of 
being barred; dower; curtesy; 
waste &c. 2 
A. Yes. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? 

84. How barred by the tenant 2 
4. ‘Tenants in tail of full age, for 
a good aud valuable consideration 
may bona fide convey in fee, by deed 
duly executed before two or more 
credible witnesses, and acknowl- 
edged before the supreme judicial 
court in any county, or the court of 
common pleas in the county where 
such lands lie, or before a justice of 
the peace in this state, or before a 
justice of the peace or magistrate in 
any other of the U. States, or any 
other stateor kingdom wherein the 
grantor or vendor may reside at the 
time of executing the deed. 

The deed must be recorded in the 





advanced, shall be taken by such 


county where the land lies. 
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Estates tail in remainder. 

An estate tail in remainder in 
lands and tenements, together with 
all remainders and reversions ex- 
pectant on the determination there- 
of, may be as effectually barred by 
the deed or deeds of the tenant of the 
freehold and of the remainder man, 
as thesame could be barred by suf- 
fering a common recovery, provided 
such deed or deeds be duly executed, 
acknowledged and recorded. 

The estate tail subject to debts &c. 

All lands held in fee tail general 
or special, are subject to the pay- 
ment of the debts of the tenant in 
tail, as well after the decease as in 
the lifetime of such tenant in tail. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy 3 as 
by the common law ? 

A. Yes. (See ante No 17.) 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 
A. All writs of right, upon the sei- 
zinof ancestors or predecessors, are 
limited to 50 years after the 15th of 
March 1825. 
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By the Massachusetts statute 
(which is in force in this state tl 
said 15th of March 1825,) writs of 
right are limited to 40 years ; an- 
cestral or possessory writs, and ae. 
tions brought on demandant’s ow, 
seizin, to 50 years. 

All writs of formedon in descendey, 
formedon in remainder, or formedon 
in reverter, must be commenced 
within 20 years next after the right 
or title first accrued to the same. 

And no person, unless by judg. 
ment of law, can make any eniry into 
lands &c, but within 20 years next 
alter his right or title to the same 
first descended or accrued. 

87. What savings &c ? 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
4. “ When any person that is or 
shall be entitled to any of the writs 
of formedon aforesaid, or to make 
any entry into lands, tenements or 
hereditaments, shall at the time the 
said right or title first decended, ac- 
crued or fell, be within the age of 21 








years, feme covert, non compos, til- 


|prisoned or beyond seas, or without 
| the limits of the U. States, that then 


No person can maintain any writ | such person shall and may bring 
of entry (after said 15th of March) | such suit or make such entry, at 
upon disseizin done to any of his an- | any time within ¢en years after the 


cestors or predecessors,or any action 
possessory, upon the possession of 
any of his ancestors or predecessors, 
for any lands, tenements or heredi- 
taments, unless the ancestor or pre- 
decessor, under whom the demand- 
ant claims, shall have been seized 
of the lands &c. within 25 years 
next before the bringing such ac- 
tion. 

After said 15th day of March 1825, 
no person or body corporate or po- | 
litick, can maintain any action upon 
his or their own seizin, above 20 
years next before the test of the same 








writ. 


expiration of the said 20 years alore- 
said, and not afterwards.” 

89. Are the general principles 0 
English law, on the bar of these sta 
tutes, adopted in your state ? 

A. They are. 

90. Is there any thing peculiar in 

your state on this head ? 
4. If any person shall make such 
entry into any lands, tenements oF 
hereditaments which the tenant of 
those under whom he claims, hae 


| had in actual possession for the tert! 


of six years or more before such et 
try, and withhold from such tenail! 
the possession thereof, such tenat! 





a 
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shall have right to recover of him so 
entering, in an action for money laid 
ontand expended, the increased va- 
lue of the premises, by virtue of the 
huildings and improvements made 
by such tenant or those under whom 
he claims ; such right and value to 
be ascertained by the same princi- 
ples as regulate such right and value, 
under the act for the settlement of 
certain equitable claims arising in 
veal actions : 

Provided, such entry so made by 
the proprietor or owner, shall have 
heen made while the tenant was in 
actual possession of the premises 
and against his consent. 

In real actions, where the tenant 
has held as a disseizor for more than 
six years before the commencement 
of the suit, the value of the improve- 
ments may be ascertained by the ju- 
ry, and also the value of the demand- 
ed premises without the improve- 
ments; and if during the term in 
which such verdict shall have been 
given, the demandant shall make his 
election on record, in open court, to 
abandon the demanded premises to 
the tenant at the price estimated by 
the jury exclusive of the improve- 
ments, then no judginent for posses- 
sion shall be rendered on the verdict, 


but judgement for the sum so estima- 
ted, 


‘AA *e . ’ 
The provisions in the act above | 


referred to, are numerous and mi- 
nute. (See Mass. p. 511. Ed.) 

91. What iength of time bars re- 
covery &c. in personal actions ? 

92. What savings ? 


1. All actions upon the case other | 


than slande *; all actions of account, 
other than such accounts as concern 
the trade of merchandize between 


merchant and merchant; all actions | 


of trespass ; debt ; detinue and reple- 
vin for goods and chattels; all ac- 
‘ions of trespass quare clausum fregit, 


* 
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must be commenced and sued within 
six years next after cause of such ac- 
tions and not after. 

All actions of trespass, of assaults, 
battery, wounding or imprisonment, 
must be commenced within 3 years 
next after the cause of such actions 
and not after. 

All actions upon the case for 
words, within 2 years next after the 
words spoken and not after. 

If upon any of the above mention- 
ed actions judgment be given for 
the plaintiff, and the same be re- 
versed, the plaintiff, lis executor er 
administrator, may Commence a new 
action from time to time, within a 
year after the reversal of such judg- 
ment and not after. 

Actions of debt on specialties, and 
actions brought by original promi- 
sees, their executors or administra- 
tors, upon notes attested by one or 
more witnesses, are not iimited by sta- 
tute but remain as at common law. 

Infants, femes covert, persons im- 
prisoned, or beyond sea, without any 
of the U. States, ov non compos, are 


the actions meutioned in the former 
part of this answer, within the time 
before limited for bringing such ac- 
tion, reckoning from the time that 
such impediment shall be removed. 

If any person against whom there 
is any cause of suit tor any of the 
| species of actions before enumerated 
in the former part of this answer, 
who at the time the same accrued 
/was without the limits of this state, 
/and did not leave property or estate 
therein that could by the common 
and ordinary process of law be at- 
| tached; in such case, the person en- 
titled to bring such suil, may com- 
'mence the same within the respec- 
| tive periods before limited, after such 
persons return into this state. 

Writs of error to reverse or avoid 





not barred from bringing either of 
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any judgment, are limited to 20 
years next after the rendition of such 
judgment ; except where any person 
entitled to such writ shall at the time 
such title accrued be an infant, feme 
covert, or non compos ; then such per- 
son, his heirs, executors or adminis- 
trators, may bring a writ of error for 
the reversing of any such judgment 
(although such 20 years have expir- 
ed) within 5 years after the coming 
ofage, discoverture, coming of sound 
mind, or death of such person, which- 
ever shall first happen, and not af- 
terwards. 

All actions against sheriffs, for 


the misconduct and negligence of 


their deputies, must be commenced 
within 4 years next after the cause 
of action. 

Scire facias against bail, is limited 
to one year next after the entering up 
final judgment against the principal. 

All demands against an executor 
or administrator, in that capacity, 
must be sued within 4 years from the 
time of his accepting that trust, 
(provided legal notice has been gi- 
ven of his appointment) except de- 
mands arising from covenant, con- 
tract or agreement, which do not be- 
come due till after said term of 4 
years, in such case the claimant 
must within the said term of 4 years 
file such demand at the probate of- 
fice; and filing a claim with the 
commissioners upon an estate ren- 
dered insolvent, will be esteemed 
equivalent to originating a suit a- 
gainst an executor or administrator. 

Actions on penal statutes, where 
the forfeiture is limited in part or in 
whole to the prosecutor, must be 
commenced within one year next af- 
ter the offence committed; and in 
default of such pursuit, the same 
may be prosecuted for the state at 
any time within 2 years after the of- 

fence committed ; except when any 
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action shall be limited by any peng] 
statute to be commenced in a shoptep 
time. 

93. Are there any in favour of ¢. 
tizens of other states, or foreign. 
ers ? 

4. No, except as above stated. 


No. x. TAXEs. 


94. May lands be sold for the pay. 
ment of taxes: has an absentee aly 
privilege 2 
A. Unimproved lands of non resident 
proprietors, or improved lands of 
proprietors living out of this state, or 
improved real estate where the own- 
ers live within this state, but not in 
the town in which such real estate 
lies, may be sold for the payment of 
taxes. 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice ? 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ! 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 


redeemed 2 
101. What officer in any county; 


oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is mos! 
prudent for him to do ? . 
A. These questions are answered I" 
the note below.(1) 


(1) Where no person appears to discharge the 
taxes on the unimproved lands of non-resident 
proprietors, or improved lands of proprietors liv 
ing out of the limits of this state, to the collector 
thereof, he shall advertise in the publick ne¥* 
papers of the printer to the state for the time 
being, three weeks successively the names of all 
such proprietors, where they are by him know, 
with the sum of the taxes assessed on their lan‘ 
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No. XI. MISCELLANEOUS. 
BAIL, &c. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

A. Debtors pendente lite, cannot be 
restrained by attachment, or other- 
wise, from alienating their property. 
(See ante Wo. 33 to 38.) 

"In any civil action, when the debt 
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is over 5 dollars, the body of the 
debtor may be arrested on an origi- 
nal writ of attachment and capias. 

If the debtor would give bail, it 
must be by bond to the officer with 
condition, that the defendant appear 
and answer to the suit of the plain- 
tiff, and that he abide the order and 
judgment of court thereon. 

This bond, must be annexed to 
the writ and returned into court. 

Should bail neglect to surrender 


—- _—- 





respectively, and also the time and place of sale; 
and where they are not known, he shall in the 
same manner, publish the sum of the taxes on 
the several rights, number of lots, or divisions ; 
and when the name of the place in which such 
lands lie may have been altered by any act three 
years next preceding such advertisement, he 
shall express not only the present name, but the 
name by which the same was last known, and in 
cither case shall post the same in some convenient 
and conspicuous place in the same town or plan- 
ration as the case may be, where the said lands lie, 
lor the term of three weeks previous to the time 
appointed for such sale; and also advertise the 
same in one of the newspapers printed in the coun- 
ty where said lands lie, or in the next adjuining 
county, if any such there be, for three weeks 


successively, previous to the time of sale: and if 


no person shall appear thereupon to discharge 
the said taxes and all necessary intervening char- 
ges, then the collector aforesaid shall proceed to 
sell at publick auction to the highest bidder, ’(af- 
ter waiting two hours from the time appointed 
for sale,) so much only of said lands as shall be 
suhicient to discharge said taxes, and the neces- 
sary intervening charges, having first given notice 
ofthe intended sale thereof, and the time and 
place when and where the same will be made 
as aforesaid; and shall have power to adjourn 
from day to day (if necessary) to complete the 
said sale, not to exceed three days, (waiting as 
aforesaid) and shall give and execute a deed or 
deeds, to the purchaser or purchasers, his or 
their heirs, and assigns, expressing therein the 
cause of such sale ; and the same shall be recon- 
veyed to him or them, the said proprietor or 
proprietors, on paying within two yeurs as 
iforesaid, the sum such land sold for with inter- 
est, at the rate of twenty per cent per annum 
mead sum, together with all necessary inter- 
venjng charges : 














Provided nevertheless, that the purchaser or 
purchasers as aforesaid,shall not make any strip or 
waste on the premises, until the time of redemp- 
tion shall have expired ; and if the said purcha- 
ser or purchasers shall make any strip or waste 
onthe premises as eforesaid, he or they shall be 
liable to pay alldamages to the original owner or 
owners, in as full and ample a manner as if he 
or they had not purchased the same. 

Whenever state or county taxes shall be assess- 
ed on any unimproved lands not taxable by the as- 
sessors of any town orjplantation, the treasurer of 
the state or of the county, as the ease maybe, must 
advertise in manner and form before mentioned, 
except notifications need not be posted in the 
town where such land lies; and if the taxes are 
not paid in 6 :onths, warrants are issued from 
the said treasurersto the sheriff of the county 
where such land lies, requiring him to pro- 
ceed and sell so much of said land, as will dis- 
charge the taxes and charges of selling the same 
at the court house in such county, and to make 
and execute tothe purchasers sufficient deeds ot 
conveyance of the same, having first given notice 
of such intended sale, in the several newspapers 
aforesaid, six weeks successively next before the 
time of sale ; saving however to the proprietor 
of such land the right to redeem the same, at any 
time within two years, in the manner and upon 
the terms provided by law, im case of the sale of 
lands of non-resident proprietors by a collector 
of town taxes. 

If the owner of imprcved real estate living in 
this state, but not in the town in which such real 
estate lies, shall be taxed to any state county or 
town taxes, and shall neglect for the space of 6 
months after the same shall have been committed 
to an officer to collect, to pay the same, such 
officer may, after giving two months notice in 
writing to such owner, sue him for such taxes in 
an action of debt; or may proceed to sell sush 
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his principal, and execution be taken 
out, and non est inventus returned 
thereon, the plaintiff may sue out 
scire facias against bail ; but the bail 
may surrender his principal at any 
time before final judgment on scire 
facias, and be discharged by paying 
cost of suit on the writ of scire facias ; 
provided, he shall have notified in 
writing the plaintiff, in the original 
suit, or his attorney, of the time 
when, and place where, the princi- 
pal has been committed, within 15 
days from the time of such commit- 
ment. 

But if the principal is not surren- 
dered before final judgment on scire 
facias, the bail becomes liable to exe- 
cution against him onthe scire facias 
for the whole judgment and addition- 
al costs. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 





real estate, or so much thereof as may be neces- 
sary to pay said taxes and charges of selling the 
same, having pursued the course pointed out in 
such cases for the sale of unimproved lands of 
non-residents and improved lands of proprictors 
living out of this state. 

The owner may redeem on the same terms, 
asthe owners of unimproved land sold for taxes 
are by law entitled: And the purchaser, in 
case of redemption by the owner, will be obliged 
to account with such owner for the rents and 
profits of such real estate so sold, over and above 
the improvements made on and the taxes paid 
for the same: and shall also be liable to such 
owner for any strip or waste made on the same. 

No officer, to whom any warrants for the col- 
lection of taxes may be committed, is authorized 
to sell any improved or unimproved land as 
mentioned above, after the expiration of two 
years from the date of such warrants. 


Lands on which taxes are not paid, doin no | 


ease vest in the state 
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4. There is no provision made jy 
our statutes for the proof and record. 
ing of letters of attorney. Whey 
they authorize the conveyance of rea! 
estate, the practice is to have they 
executed and recorded the same a 
deeds of conveyance. 


ALIENS. 


104. Do aliens stand on the foo; 
ing of the common law, in respect of 
taking by descent, or purchase : may 
they in any case hold real estate, 
as in mortgage ? | 
1. Wehave no statute against aliens 
holding real estate: But by statute, 
the widow of any citizen of the U. 
S. who may have been or who shal! 
be, an alien at the time of intermar- 
riage with such citizen, shall be en- 
titled to dower in her husband’s es. 
tate. 

It has been decided in Massachi- 
setts, (and it is presumed such would 
be the decision in this state should 
the question arise) that an alien cai 
purchase real estate; also may take 
lands by devise, and can hold against 





“ Where any non-resident proprietor of al) 
lands in any town or plantation within this state, 
shall have authorized in writing, any person re- 
siding and dwelling in any such town or planta- 
tion as his attorney, to pay the taxes imposed 
upon such lands, and such written authority shal 
have been lodged with or recorded by the clerk 
of such town or plantation, which such clerk is 
hereby required to do, upon application of such 
attorney and payment of twenty five cents {or 
filing or recording the same; no constable 0! 
collector of taxes in any such town or plantation, 
shall proceed to advertise the sale of any lands 0! 
any such non resident proprietors, for non p*)" 
ment of any taxes, committed to them to collect, 
without first notifying and demanding payment 
of such tax of such attorney, either personally 0! 
by written notice and demand, left at his dwelling 
house, nor till after the expiration of two months 
from and after such notice.” 
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all persons except the state, and 
can be divested only by office found, 
and until such oftice found, can con- 
vey. 

Consequently, an alien may hold 
real estate in mortgage, with like ex- 
ceptions. 
\DMEINISTRATION. GUARDIANSHIP. 
105. Is the right of administration 


regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 


or by local acts 2 

4, Our statute, respecting the right 
of administration, has generally 
adopted the regulations of the sta- | 
tutes 31 Edwd. iit. c. 11 and 21. A 
Tl. Co 5. 
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of 14 years of age, and to appoint 
guardians for minors under 14 years 
of age, or for minors above 14 years 
of age, who shall neglect or refuse to 
choose a guardian; or where any 
guardian chosen by such minor, 
shall be unable to give bond for the 
faithful discharge of that trust, or 
shall refuse the trust ; or where any 
minor above the age of 14 years 
Shall be without this state, in every 
such case, the judge of probate has 
the same power to appoint such 
guardian as though such minor was 
under the age of 14 years. 
Guardians are bound to account 
for the estate of their wards, and to 
be ruled by the principles of the 
,common law in governing and pro- 


The next of kin must be 21 years } tecting their wards, and managing 


of age, and both executors and ad- | 
ministrators give bond to the judge 
of probate, with good and suilicient | 
securities, resident within this state, | 





upon condition among other things, | 


their aalahan, 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 


io make and return upon oath, a true | | gard to the order of paying debts by 


inventory of the estate administered 
upon, into the probate office, within 
$ months, and to render an account 
of administration within one year 
trom the time of taking administra- 
lion, (unless such executor or execu- 
tors are residuary legatees; in 
which case, bond may be given by 
him or them to pay the debts and 
legacies of the testator) before they 





can proceed to administer upon the 
estate. 

106. May guardians be appoint- | 
ed by will: does the common law | 
regulate &c ? 
‘1. We have no statute authorizing 
the appointment of guardians by | 





judge of probate, 


ex’rs and adm’rs, in force kc? 
J. The executor or administrator 
becomes liable for the payment of 
all debts, if he does not represent the 
estate to the judge of probate as in- 
solvent. 

If the estate be represented to the 
as insolvent, he 
must thereupon appoint commiésstoi- 
ers to receive and examine all claims 
of the several creditors ; and such 


' commissioners must give public no- 


tice of the times and places of their 
meetings, and if any creditors shall 
not make out their claim with the 
commissioners, or at the common 
law, or before referees, they shall be 


will; but the provisions of the stat. | forever barred of their debts, unless 


io am . > . ° 
Ch. ito C2 24. ave in force in this 


The judge of probate in each coun- 
2 is empowered to allow of guar. | 
“tans that shall he chosen by minors | 


| 
| 


such creditor shall find some estate 


'of the deceased not inventoried or 


accounted for by the executor or ad- 
ministrator, before distribution. 
When the time limited (which 
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must be not less than six months, 
nor more than 18 months) expires, 
the commissioners make report to 
the judge of probate of all the claims 
that have been laid before them, with 
the sum they have allowed on each 
claim. 

Debts due for taxes, to the state, 
or incurred for the last sickness of 
the deceased, and necessary funeral 
expenses, and expenses of adminis- 
tration, being first deducted, the 
judge of probate shall order the resi- 
due of the estate, both real and per- 
sonal, (the real estate being first sold 
according to law and converted in- 
to money) to be paid and distributed 
to and among the creditors, who 
shall have made out their claims 
with the commissioners as aforesaid, 
in proportion to the sums unto them 
respectively due ; saving unto the| 
widow, if any, her right of dower in 
the real estate of the deceased, and 
in case of intestacy, such portion of 
the personal estate as the judge of 
probate may assign to her, having 
regard to her degree, &c. 

From the decision of the commis- 
sioners, an appeal is aliowed to the 
creditor or executor or administra- 
tor, to the S. J. Court, and no dis- 
tribution is made till all such de- 
mands are determined, in case such 
appeals are duly prosecuted. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 

A. Both parts of the question answer- 
ed, in the negative. 


JOINT-TENANCY. 


109. Is Jomt-tenaney in land, as 
at common law, &c 2 
4. No: Allestates conveyed to two 
or more persons are adjudged by 
our statute to be estates in common, 
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and not in joint-tenancy, unless i 
shall be stated in the deed of convey. 
ance, that the grantees, feoffees, ¢ 
devisces, shall have or hold the Same 
jointly, or as joint-tenants, or ip 
joint-tenancy, or to them or the sup. 
vivor or survivors of them, or up- 
less other words be therein used, 
clearly and manifestly showing it ty 
be the intention of the parties that 
the estate should be held as joint es. 
tates, and not as estates in common, 

The S. J. Court of Massachuseits, 
has decided, that a conveyance tp 
husband and wite, forms an eXCE)- 
tion to this provision of the statute, 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. Yes, generally. 

111. Is a scroll &c. equivalent to 

wax &c ? 
A. We have no decision on this sub- 
ject. It is the prevailing opinion, 
that in no instrument is a scraw|, 
ink, or printed seal, equivalent to 
wax or walers. 


BASTARDS. 


112. Are bastards subject to col 
mon law disabilities ? 
A. Yes. 

113. Are antinuptial children, le- 
gitimated by marriage of the pi 
rents ? 


A. No. 


ALLUVION. 
114. Does the common law in! 
spect of alluvion prevail ? 
A. Yes. 


FISHERIES. 


115. Is the owner of lands bor: 
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deving on a river where the tide 
fows and reflows, &c. entitled to se- 
yeral fishery in front of his land 2? 
4. No. 

116. 1s this so by statute, or usage? 
4. We have no statute on the sub- 


ject. 
FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
4. The statute of the 13 and 27 E. 
against fraudulent conveyances are 
in force in this state,except so much 
thereof as relates to forfeiture and 
imprisonment. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 

ihe stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 
4. Our statute, has adopted most of 
the provisions of the stat. 29 Car. t. 
c. 3. Which relate to the conveyance 
of land. 


USES. 
119. Is 27. H. viil. called the Stat. 


of uses, (or similar provisions) In 
force ? 








4d. The stat. 27 H. viti. called the | 
stat. of uses, is supposed to be in | 
force in this state. 

120. Is the English law of uses 
and trusts, in force ? 
‘1. Yes. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife's 
chattels vest in the baron ? 

‘1. Yess and the wife’s chattels vest 





'n the husband, as at common law. 
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USURY. INTEREST. 


122. What is the rate of interest 2 


A. Six per cent. per annum. 

123. What provisions against usu- 

ry ? 
4. Our statute makes the security 
absolutely void: and any person, 
who shall take more than six per 
cent. per annum, shall forfeit for 
every such offence the full value of 
the goods and monies, or things so 
lent, exchanged, bargained, sold 
or agreed for, to be recovered by in- 
dictment or action of the case, one 
moiety to the use of the state, and the 
other moiety to the prosecutor. 

The debtor may, (if the creditor 
being the original promisee be alive) 
prove usury, if contained in the in- 
strument, or if the usurious interest 
have been paid, and be discharged 
from payment of the security, by ma- 
king oath of that fact, unless the cre- 
ditor, will swear to the contrary. 

The provisions of the statute do 
not extend to letting of cattle, or 
other usages of the like nature in 
practice amongst farmers, or mari- 
time contracts among merchants, as 
bottomry, insurance, or course of ex- 
change, as hath heretofore been prac- 
tised. 


BOOK ACCOUNTS, 
124. Are book accounts evidence 


in your state: for what things fur- 
nished &c ? 


|. In actions of assumpsit for arti- 


cles delivered, or for work and la- 


bour performed, the admission of 


proof by the book of the plaintiff him- 
self, appearing to be in his hand wri- 
ting and, supported by his suppleto- 
ry oath, is practised in this state. 

[t is essential to this kind of evi- 
dence, that the charges, appearing 
in the hand writing of the party, are 
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in such astate, that they may be pre- 
sumed to have been his daily minutes 
of business and transactions, in 
which, regard is had to the degree of 
education of the party, the nature of 
his employment, and the manner of 
his charges against other persons. 

When this appearance has been 
wanting, and the presumption cannot 
be made, the evidence has usually 
been rejected as incompetent. 

The book of the plaintiff support- 
ed by his oath, is wholly incompe- 
tent to prove the payment of money 
to third persons by order, or Charges 
of rent, for better proof of such de- 
mands may be obtained. 

The books of deceased persons, 
the charges appearing in their hand 
writing, are admitted in evidence, 
although they cannot be verified by 
oath. 

125. Is interest recoverable on 
book debt ? 

4. Interest is not recoverable on 
book debts, except where demand is 
proved, or where credit was given 
for a specified time, and then only, 
from the expiration of such time of 


credit. ' tories th rercof, nine per cent. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes | 
negotiable; and generally governed 
by the law of England 2 
A. Yes. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover 2 
A. Yes. 

128. Is a protest for non-accep- 
tance or non-payment necessary, to 
inland bills and promissory notes 2 | 
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4d. No: except for the purpose 9 | 
recovering damages. vn 

We het a statute, by which any e 
bill of exchange, drawn or endorse ble 
within this state, payable out of tly “ 
state, and within the U, States, r 
which being duly presented for a. HE |. 
ceptance or payment, shall not be ge. an 
cepted, or paid, according to the op. = 
der of said bill, or the terms of a. i 
ceptance, (if any) and shall thereup. e 
on be regularly protested, the draye mt 
or endorsee of such bill shall, in ad. set 


dition to the contents of such bill, afi 
and to the costs and lawful interes, 
be liable for, and pay damages at the 
following rates, viz: Upon all sucl 
bills payable within the states of \, 
Hampshire, Vermont, Massaclu. 
setts, Rhode Island, Connecticut o re 
New York, 3 per cent on the amount Hi 4), 
of such bill; if payable within the B® ¢,, 
states of New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, o 
District of Columbia, five per cent; 
if payable within the states of North 
Carolina, South Carolina, or Geo- 
gia, six per cent ; if payable within 
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dorsed in this state, aa 100 dollars 
or more, payable at any place witht 






















the same, at the distance of 75 miles gp 
or more from the place where dra, 1. 
which shall not be accepted and pail, me 
ov if accepted, not paid according th 
the terms of acceptance, the drawel 
or endorser, shall in addition to the il 
contents of said bill or order, ant ch 
lawful interest, and costs thereon, b’ ce 
also liable for, and pay damages © he 
the rate of one per cent. on the g 
amount thereof. | do 
129. Isthere any peculiar pracuc’ Vi 
in your state, on this subject ? fe 
4. No, excepting that there are a : 
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hand, unless where expressed to be 
payable with grace. 

130. What damages are recovera- 
ple, upon the protest of foreign bills 
of exchange ? 

4, We have no statute regulating 
the damages recoverable upon the 
protest and reta n of foreign bills of 


exchange, nor is there any decision 
‘onthe subject in this state. It is| 
supposed that our Courts would be | 


hound by the decisions in Massachu- 


setts, Which are, that the holder of 
aforeign bill of exchange is entitled | 
»to recover the money for which it is 


drawn, reduced to American cur- 
rency at par, and also the charges of 


protest, with legal interest on those |- 


sums from the time when the bill 


should have been paid ; and the fur- 
ther sum of one tenth of the money 


for which the bill is drawn, with in- 
terest upon it from the time payment 


of the dishonoured bill was demand- 


ed of the drawer ; but nothing is al- 


| lowed for re-exchange, whether it 
} be at or below par: And this us- 
age also governs in actions against 


ihe endorsers and acceptors of for- 
“ign bills. (6 Mass. Rep. 162.) 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 

4. All questions of divorce and ali- 
mony, ave to be tried and heard in 
the S. J. Court. 

The parties must have their domi- 
cil in this state, at the time the fact is 
charged to have been committed ; ex- 
cept where the parties had dwelt 
here before the time of the fact char- 
ged, and there had been a change of 
domicil by the criminal party, pre- 
Viousiy to the commission of the of- 
fence; in such case, a libel, would 
be sustained in the county where the 
libellant lives. 


By our statute, divorces a vincu- 
lis may be decreed, where the par- 
ties are within the degrees by law 
prolabited ; or either of them hada 
former wife or husband alive at the 
lime of the second marriage; or for 
impotency ; or adultery tv either of the 
parties ; and for no other cause. 

But when it appears, that the 
adultery complained of is occasioned 
by the collusion of the parties, and 
done with an intention to procure a 
divorce, or that both parties have 
been guilty of adultery, in such case 
no divorce will be decreed. 











ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors 2 

We have no domestick attachment 
as described in Sergeant’s Law of 
Attachment, or other than that men- 
tioned, in dnswers Vo. 33 to 38. 

We have a ** trustee process,”’ re- 
sembling the English foreign at- 
tachment: By this, the goods, ef- 
fects, or credits, of any debtor which 
cannot be attached by the ordinary 
process of law may be attached, in 
whose hands or possession soever 
they may be found, by summoning 
him (the trustee) to appear and dis- 
Close &c. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

4. The remedy by distress is not 
used. Ourusual method insuch ca- 
ses is. an action of debt or covenant: 
assumpsit will lie, for use and occu 

pation. 
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to the English law, and that of other 
states ? 

4. Accounts only, can be filed in off- 
set by our statute, and against debts 
by simple contract solely. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 

136. Is the common law in respect 

of choses in action, adopted ? 
4. The common law in respect of 
choses in action is adopted, and its 
principles are the same here as in 
England : 

None are assignable, so that the 
vendee can sue in his own name, ex- 
cept notes of hand and bills of ex- 
change. 


LIFE ESTATES AC. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland 2 
A. Yes. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4. Wehave had no practice under 
our limited equity jurisdiction, (See 
ante No. 33.) except on mortgages 
and bonds, where the judgment is 
executed in the same manner and by 
the same officers as judgments at law. 
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INSOLVENT ESTATES, 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c2 
4. Creditors are paid pro rata. (See 
ante No 107 and 108. ) 


PUBLICK OR PROPRIETARY LAnps, 


140. Are there any lands whic) 
belong to the State: how obtained 
by one desirous of purchasing: Js 
there any proprietary land, and how 
obtained ? 

A. The publick lands in this state 
are held in common with Massaciip. 
setts, and cannot be sold till divided, 

Commissioners have been appoint- 
ed and are engaged in making a divi. 
sionof them, after which, they may 
be purchased on application to the 
legislature. 

Proprietary lands, may be pur- 
chased on application to the proprie- 
tors or their agents. (1) 


ENGLISH LAW BOOKS, 


141. Are English law books, al 

lowed to be read in your State 
courts: if so, under what limita 
tion ? 
4. English law books are read Wi 
our courts without any limitation, 
as affording evidence of the common 
and mercantile law; as are also, the 
reports of cases decided in the courts 
of the U, states and of each state. 


(1) if by proprietary lands is meant, lands 





holden under grants from the Crown, the ans¥° 
should be, we have no proprietary lands 





118 


fol 
low! 


pus: 


t. 
at t] 
AL 
Att 


0 


who 
tery 
mst 
ing! 
of si 
acie 
quai 
by ‘ 
the 
shal 
3 
the 
ing | 
tery 
Sun 
sell 


shal 
adm 
teer 
atial 
som 
of S 
for. 
that 


der 


we 
com, 
s10n: 
State 
reg 
tity 


Year 








DS, 


ich 
wed 
Is 


OW 


ate 


Ir 
¢- 





(1991, 2 MAINE. sTATE& LAW, AND REGULATIONS. 1008 


APPENDIX. 








Routes oF THE SuPREME JUDICIAL Court. 
1822. April Term. 


OavenEp, That the rules of this Court heretofore provisionally adopted, excepting the Rules 
for the regulation of the practice in Chancery, be, and they hereby are repealed, and the fol- 
lowing Atules and Orders are ordained and established as the rules for regulating and conducting 
business in this Court, viz. 


{. Jill Attornies and Counsellors at law, who had been admitted as Attornies or Counsellors 
at the bar of the Supreme Judicial Court of Massachusetts, prior to the fifteenth day of March, 
A. D 1820, and were, resident within this state on the tenth day of February, A. D. 1821, are 
Attornies or Counsellors of this Court. 


9. Any person, being a citizen of the United States, may be admitted an attorney of this court, 
who shall have had a iiberal education and regular degree at some publick college, and shail af- 
terwards have commenced and faithfully pursued the study of the law, in the office and under the 
instcuction of some counsellor of this court within this state for three years, and shall afterwards, be - 
ing first recommended by the bar of that county, within which he pursued his studies during the last 
of suid three years, to the court of common pleas, for said eounty as haviing a good moral char- 
acier, and as having completed the full term of study required by this rule, and being suitabiy 
qualified for admission as an attorney of said court, have been thereupon admitted as an attorney 
by said court, and shail afterwards have practised law with fidelity and ability in said court for 
the term of two years,and be thereupon recommended by the bar of the county, in which he 
suall dwell, for admission as an attorney of this court. 


5. The commencing and diligently pursuing the study of the law in the office ofan attorney of 

the highest yudicial court in any other state for the full term of ove year, aud afterwards pursu- 
ing the study of the law in the office of some counsellor of this court within this state for the full 
term oftwo years at least, shall in all cases be considered as equivalent to commencing and pur- 
sung the study of the law for three years in the office, and under the instruction of some coun- 
sellor of this court. 


4. Iny person not having a liberal education and regular degree from some publick college, who 
shall have attained such a knowledge of the English and Latin languages as is usually required for 
admission to publick colieges, and shall in addition thereto, after having arrived at the age of four- 
teen years, have faithtuily “ devoted seven years at least, to the acquisition of scientifick and legal 
atiainments,” five years at least of which period shall have been spent in professional studies with 
some counsellor at law, and the last two of said five years in the office, and under the instruction 
of ome counsellor of this court within this state, shall be considered as possessing a qualification 
lor admission equivalent to that of having a liberal education and a regular deg. ec, together with 
that of having coromenced and pursued the study of the law for three years in the office and un- 
“er the instruction of some counsellor of this court within this state. 


5. The bar shall not recommend for admission as an attorney, any person either to the court of 
‘ommon pleas, or te this court, unless he be qualified for such admission agreeably to the provi- 
“ons of these rules. Nor shail the admission of any person to practice in the courts tp any other 
—— deemed or construed by the bar equivalent to the course of study required by the statute 
regulating the admission of attornies, or as relieving the candidate for admission from the neces- 
ws of complying with the provision requiring that be should pursne the study of the law two 
“Sin the office, and under the instruction of some gounsellor of this court within this state 
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But any person who, prior to the passing of said statute, had been regularly admitted to practi¢s 
at the bar of any court of common pleas in any county in the state agreeably to the rules the, 
in force, and who shall after such admission have practised law in the court of common pleas with 
fidelity and ability for the term of two years, may be admitted an attorney of this court, being firg 
recommended for admission by the bar of the county, in which such person shall dwell. 


6. Jf the bar of any county shall unreasonably refuse to recommend, either to this court or jh 
eourt of common pleas, for admission as an attorney, any person suitably qualified for such admis. 
sion, or if after the recommendation of the bar, the court of common pleas shall unreasonably refug 
to admit, as an attorney, the personso recommended, such person, submitting to an examinatigg 
by one of the justices of this court, and producing to him/’sufficient evidence of his good moral chy. 
acter, may be admitted an attorney of this court on the certificate of such justice, that he is duly 
qualified therefor, and has pursued the study of the law agreeably to the provisions of these rules 


7. Any person who shall have been admitted an attorney of the highest judicial court of apy 
other state, in which he shall dwell, and afterwards shall become an inhabitant of this state, may 
be admitted an attorney or counsellor of this court, at the discretion of the justices thereof, afie 
due inquiry and information concerning his moral character and professional qualifications; such 
person having first conformed to the requisition of the statute regulating the admission of attoy. 
nies, by pursuing the study of the law two years in the office of some counsellor of this court. 


8. Any person who now is, or who shail be an attorney of this court, having practised lay 
therein with fidelity and ability as an attorney thereof, for two years, may be admitted a cour 
sellor of this court on the recommendation of the bar of the county, in which such attorney shal 
dwell, or without such recommendation, ifit be unreasonably refused; unless such person was adnit- 
ted an attorney of this court, because he had been unreasonably refused admission as an attorney 
of the court of common pleas, in which ease he shall not be recommended nor admitted as a coun. 
sellor of this court, until he has practised law as an attorney thereof for the term of four years. 


9. Any person, who is duly qualified for admission as an attorney or counsellor of this cour, 
may be admitted in any county within the state, where the court shall be holden by two or mort 
justices thereof, on producing a certificate of recommendation according to the rules now estab: 
lished of his qualifications, professional studies, and good moral character, from the bar of the 
county in which he may have dwelt and practised. And where the candidate proposed foral- 
mission as an attorney of this court, was admitted an attorney of the court of common pleas 
this state, prior to the passing of the statute regulating the admission of attornies, such certificate 
of recommendation shall so state the fact ; but if such admission were not prior but subsequent t0 
the time aforesaid, such certificate of recommendation shall state whether such candidate hai, 
prior to his admission to practice at the bar of the court of common pleas, pursued the study i 


the law two years at least in the office and undez the instruction of some counsellor of this cou" 
within this state. 


10. Attornies of this court may prepare and sign the pleas and pleadings, and statemenls af 
facts in cases stated, may draw and file interrogatories, give and receive notice on rules obtained 
to plead, or produce papers, and generally may do whatever is necessary and proper in preparing 
a cause for trial. They may also read depositions and other papers to the jury, and assist cout 
sellors in the examination of witnesses, but are not permitted to open a cause to the jury," 
to argue to the court or jury any issue of law or fact. 


11 .A// issues in law and in fact, and all questions of law arising on writs of error, cers" 
and mandamus, on special verdicts and cases stated on motions for new trials and in arrest of judg: 


ment, shall be argued only by the counsellors of thiscourt. And the counsellors of this court) 
also practice as attornies. 


4 . f the 

12. Vo civil action shall be entered after the first day of the term, unless by consent o ve 
adverse party, and by leave of the court: or unless the court shall allow the same upon proo 
that the entry was prevented by inevitable accident, or other sufficient causes. 


: acy 

13. Upon the entry of every actionor appeal, the name of the plaintiffs or appellant’s attor! : 
shall be entered at the same time on the clerk’s docket, and in default thereof, a nonsuit may be “fi 
tered; and within twodays after the entry of the action or appeal, the attorney of the defendant © 
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respondent shall cause his name to be entered on the same docket as such attorney, and ifit be not 
so entered, the defendant or respondent may be defaulted. And if either party shall change his 
attorney, pending the suit, the name of the new attorney shall be substituted on the cocket for 
chat of the former attorney, and notice thereof given to the adverse party. And until such 
notice of the change of an attorney, all notices given to or by the attorney first appointed, shall 
be considered in all respects as notice to or from his client, excepting only such cases, in which 
by law the notice is required to be given to the party personally: J’rovided however, that 
nothing in this rule contained, shall be construed to prevent either party in a suit, from appear. 
ing for himself, in the manner provided by law; and in such ease the party so appearing shall 
be subject to all the same rules, that are or may be provided for attoruies in like cases, so far 


as the same are applicable. 


14. Amendments in matters of form willbe allowed as of course, on motion ; but if the defect 
y want of form be shown as cause of demurrer, the court will impose terms on the party 


amending. 


15. Amendments in matters of substance may be made, in the discretion of the court, on 
payment of costs, or onsuch other terms as the court shall impose ; but if applied for atter join- 
der of an issue of factor law, the court will in their discretion, refuse the application, or grant 
itupon special terms; and when either party amends, the other party shall be entitled also to 
amend, if his ease requires it. But no new count or amendment of a declaration will be allowed, 
unless it be consistent with the original declaration, and for the same cause of action. 


16. Jn all actions originally brought in this court, leave to plead double will be granted of course, 
onapplication to the clerk and entered on his docket at any time within two days after the action 
is entered, the day of the entry to be reckoned as one day ; and if any one or more of the pleas 
so filed shall appear to the court unnecessary or improper, the same will be struck out, at the 
motion of the plaintiffor demandant: and no leave to plead double will be granted after the ex- 
piration of the said two days, unless by consent of the plaintiff or demandant, or unless the 
eourt shall allow the same upon proof that the party was prevented from making the motion by 


inevitable accident, or other sufficient cause. 


17. Jn all actions of replevin, trespass guare clausum fregit, ejectment or real actions, brought 
by appeal from the court of common pleas, wherein the detendant or tenant may have reserved 
leave to plead anew, he shall file such new plea within two days after the action is entered, 
the day of the entry to be reckoned as one, unless it shall appear to the court that the matter of 
the plea, or the circumstances of the case are such asto require a longer time; in which case 
the court will, on motion, assign a time for the filing of the plea: and if such plea be not filed 
within the time preseribed by this rule or to be assigned by the court as aforesaid, the defendant 
or tenant will be considered as electing to abide by his plea, pleaded in the court of common 


pleas. 


18. Pleas in abatement, or to the jurisdiction in actions originally brought in this court, must 
be filed within two days after the entry of the action, the day of the entry to be reckoned as one, 
aud if consisting of matter of fact, not apparent on the face of the record, shall be verified by 
affidavit. 


19. Inevery writ of error, the plaintiff may file the assignment oferrors in the elerk’s office 
before taking out the scire fucias, in which case the same shall be inserted in the scire fucias, and 
the defendant shall be held to plead thereto within the first two days of the return term, unless 
the court shall by special order enlarge the time. And writs of error and certiorari to correct 
proceedings in the court of common pleas, may be directed to, and returned by either of the jus- 
tices of said court. 


20. Either party may obtain rule on the other to plead, reply, rejoin, &e. within a given time, 
to be preseribed by the court; and if the party so required, neglect to file bis pleadings at the 
time, allhis prior pleadings shall be struck out, and judgment entered of non suit or default, as 
the case may require, unless the court, for good cause shown, shall enlarge the rule. 


21. When an action shall he continued, with leave to amend the declaration or pleadings, or for 
the purpose of making a special plea, replication &c. if no time be expressly assigned for filing 
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such amendment or pleadings, the same shall be filed in the clerk’s office, by the middie 
vacation, after the term when the order is made; and in such case the adverse party 
plea to the amended declaration, or his answer to the plea, replication &e. as the Case may 
be, by the first day of the term to which the action is continued as aforesaid. Aad if e 
neglect to comply with this rale, all his prior pleadings shall be struck out, and judgment eniered 
of non suit or defauit, as the case may require; unless the court, tor good cause shown, ) 
aliow further time for filing such amendment or other pleadings. 


Of the 
shall file bis 


ither Party 


stiall 


22. Causes standing for trial will not be allowed to be continued, even by consent of Parties, \ip, 
less for good cause shown; and a continuance granted at the motion of either party shail be alloy, 
ed upon such terms as to the court shall seem just and equitable, when the court think it reasyny 
ble to impose terms. 


23. All motions for the continuance of any civil action shall be made at the opening of the , ourt 
in the morning of the second day of the term, unless the cause shall come in course to be djs ised 
of in the order of the docket on the first day, and in ease the entry of the action were not a ule by 
the time aforesaid, such motion shall be made on the day of the entry. Provided/ awever, why M 
the cause or ground of the motion shall first exist or become known to the party aficr the (ge 
prescribed by this rule, the motion shall be made as soon afterwards, as it can be mace, accor iug 
to the course of the court; and whenever an action is continued on such motion, alter the tine 
above prescribed, the party making the motion shail not be allowed any costs for his travel and 4. 
tendance for that term, unless the continuance is ordered on account of some fault or miscondy: 
in the adverse party. 


24. Vo motion for a continuance, grounded on the want of material testimony, will be sustained, 
unless supported by an affidavit, which shall state the name of the witness, if known, whose testi 
mony is wanted, the particular facts be is expected to prove, with the grounds of such expectation; 
and the endeavors aud means, that have been used to procure his attendance or deposition, to the 
end that the court may judge whether due diligence has been used for that purpose. And n0 
counter affidavit shall be admitted to contradict the statement of what the absent witness is expect: 
ed to prove ; but any of the other facts stated in such affidavit may be disproved by the party ob 
jecting to the continuance. And no action shall be continued on such motion, if the adverse party 
wil) admit that the absent witness would, it present, testify to the facts stated in the affidavit, and 
wiil agree that the same shall be received and considered as evidence, on the trial, in like manner 
as if the witness were present and had testified thereto; and such agreement shall be made in wie 
ting at the foot of the affidavit, and signed by the party, or his counsel or attorney. And the same 
rule shall appiy, mudatis mutundis, whee the motion is grounded on the want of any material doc 
ument, paper, or other evidence that might be used on the trial. 


25. The court will not hear any motion grounded on facts, unless the facts are verified by aflids 
vit or are apparent from the record, or from the papers on file in the ease, or are agreed and 
stated im writing signed by the parties or their attornies, and the same rule will be applied as toall 
facts relied on, in opposing any motion. 


26. Motzons in arrest of judgment and for new trials must be made in writing, and assign the 
reasons thereof, and must be filed within two days after the verdict, unless the court shall for good 
cause by special order enlarge the time: Provided nevertheless, motions for new trials founded 00 
any supposed misdirection to the jury in any point of law, or the admission or rejection of testimo- 
ny by the jadge who presided at the trial, may be made at any time before judgment is rendered 
on the verdict. 


27. All motions, petitions, reports of referees, applications for commissions to take depositions, 
surveys, or for views by the jury in causes touching the realty and such like applications, shall be 
made and presented at the opening of the court on the morning of the second day of the term: 
Provided, that when the cause or ground of such motion or other application shall first exist OF 
become known to the party, aficr the time in this rule appointed for making the same, it may be 
mace (if the cause require it) at any subsequent time. But motions or applications, such as {rom 
their uature require no notice to any adverse party previous to granting the same, may be made 3 
the opening of the court on the morning of eaeh day. 
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9g When any motion is made in relation to any civil action at the times specifically assigned for 
each wotions by the rules of this court, no previous notice of such motion need be given to the ad- 
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yerse party. But the court, if noice have not been given, will allow ume to oppose the motion if 
the ease shall require it. Where however for any special cause, such mouion may by the proviso 
of any rule be made at a subsegent time, it will not be heard, unless seasonable notice thereof shall 
have veen given to the adverse party. 


99, Depositions may be taken for the causes, and in the manner by law prescribed in term time, 
as weil as in Vacation: Provided, they be taken in the town in which the court is holden, aud at an 
hour when the court is not aciuaily in session. But neither party shall be required during term 
time to attend the taking ofa deposition, at any other time or place than is above provided, unless 
the court, upon guod cause shown, shall specially order the deposition to be taken. 

30. The court will grant commissions to take the depositions of witnesses, and will appoint the 
commissioners; and in vacation a commission may be issued upon application to either of the 
judges of the court, in the same manner as may be granted in term Ume; or either party upon 
application to the elerk, may obtain 4 like commission; but in the latter case, unless the parues 
shall agree on the person to whom the commission shall issue, the commission shull be directed ‘to 
any judge of any court of record.” And in each case the evidence by the testimony of witnesses 
shall be taken upon interrogatories to be filed in the clerk’s office by the party applying for the 
commission, and upon such eross interrogatories as shall be filed by the adverse party, a copy of the 
whole of which interrogatories shall be annexed to the commission. And nosuch commission 
shal! issue but upon interrogatories to be filed as aforesaid by the party applying, and notice to the 
opposite party or his agent or attorney, accompanied with a copy of the interrogatories so filed, to 
file cross interrogatories within fourteen days from the service of such notice. And no deposition 
taken out of the state without such commission shall be admitted in evidence, unlessthe same were 
taken by some justice of the peace, notary public or other officer, legally empowered to take depo- 
sitions or affidavits in the state or county in which the deposition is taken, nor unless the adverse 
party Was present, or was duly and geasonably notified but unreasonably neglected to attend. And 
in all eases of depositions taken out of the state without such commission, it shall be incumbent on 
the party producing such deposition to prove, that it was taken and certified by a person legally 


empowered as aforesaid. 


$1 All depositions shall be opened and filed with the clerk, at the term for which they are tak- 
en; and if the action in which they are to be used shall be continued, such deposition shail remain 
on the files, and be open to all objections when offered on the trial, as at the term at which they 
were opened; and if not so left on the files they shall not be used by the party who originally pro- 
duced them: but the party producing a deposition may, if he see fit, withdraw it, during the same 
term in which itis originally filed, in which ease it shall not be used by either party, 

And all depositions taken to be used im any action in the court of common pleas, and there 
opened and filed, in case such action be appealed, shall at the same term, when the action shall be 
entered in this court, be filed with the clerk and remain on the files, subject to the same regula- 


tions which are above mentioned in relation to depositions taken for and to be used in this court. 


52. In all actions wherein the defendant on leave first obtained for that purpose, shall bring mo- 
ney into court, unless the plainuff will accept the same with costs in discharge of the suit, the sum 
thus paid into court on account of the debt or damage claimed by the plaintiff shali be considered 
as paid before action brought, and thereupon as struck out of the declaration. And the action 
shall proceed for the residue of the demand in the same manver as if it had been originally com- 
menced for such residue only. But if apon the trial the verdict shail be for the defendant, the 
plaintiff shall not be liable for any costs incurred before the bringing of the money into court, but 


only for the costs incurred subsequent to that time. 


33. Jn actions on promissory notes, orders, or bills of exchange, the counsel of the defendant 
will not be permitted to deny at che trial the genuineness of the defendant’s signature, unless he 
shail have been specially instrueted by his client that the signature is not genuine, or unless the de- 
fendant, being present in court, shall deny the signature to be his, or to have been placed there by 
"ts authority. 


34. Jn all actions touching the realty, office copies of deeds pertinent to the issue from the regis 
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ry of deeds, may be read in evidence without proof of their execution, where the party Offering 
such office copy in evidence is not a party to the deed, nor claims as heir, nor justifies as seryant 
the grantee or his heirs. 


35. Where written evidence is in the hands of the adverse party, no evidence of its contents yiy 
be admitted unless previous notice to produce it On trial shall have been given to such adverse par. 
ty or his attorney, nor will counsel be permitted to comment upon a refusal to produce such et 
dence, without first proving such notice. 


36. All civil actions shall be heard and tried in the order in which they stand on the docket, yp. 
less the court shall upon good cause shown, postpone any trial to a time later than that in which i 
would come in course: Provided however, that any one action may with the consent of all partics 
eoncerned and with the leave of the court, be substituted for another action standing earlier on the 
docket; but in such case, the said action which stood earliest, shall take the place of the oye 
which is substituted for it, and shall be tried when the latter would have come on in course, if jg 
such change had taken place. And provided aiso, this rule shall not be construed to extend to ques. 
tions and issues of law. 


37. Wo cause standing for argument on a question or issue in law will be heard by the court, 
until the parties shall have furnished each of the judges with a copy or abstract of the case, fairly 
and legibly written, containing the substance of all the material pleadings, facts and documents, on 
which the parties rely, and each party shall also note on the copies or abstracts, the points of lay 
intended to be presented at the argument. 


38. In all cases of writs of error or certiorari, issues of law on pleadings, facts agreed and stated 
by the parties and trustee processes, it shall be the duty of the plaintiff or complainant to furuish 
the papers or abstracts for the court; and in all other cases the same shall be done by the party 
who moves for a new trial, or who holdsthe affirmative upon the question to be argued ; but this 
shall not prevent the adverse party from furnishing the papers if neglected by him whose duty it 
is to furnish them; and where the party whose duty it is shall neglect to furnish papers as by the 
rules of this court is required, he shall not have any costs that term, and shall further be liable 
be nonsuited, defaulted, or to have judgment against him as upon non. pros. or discontinuance, 0 
such other judgment as the case may require. 


39. Vo cause shall be opened for trial by the jury, until the fees due in that behalf are paid to 
the clerk ; all other fees due to the clerk shall be paid as soon as they are by law payable, andi! 
the clerk shall fail to demand and receive any such fees when payable as aforesaid, he shall be 
chargeable with all those, for which he is by law required to account to others, in like manner, # 
if he had actually received the same. 


40. When an action is continued by the court for advisement, or under reference by a rule ol 
gourt, costs shall be allowed to the party prevailing, for only one day’s attendance and his travel, 
at every intermediate term. 


41. Bills of costs shall be taxed by the clerk, upon a bill to be made out by the party entitled t 
them, if he shall present such bill, and otherwise upon a view of the proceedings and files appea! 
ing in the clerk’s office ; and no costs shall be taxed without notice to the adverse party to be pre 
sent, provided he shall have given notice te the clerk in writing, or by causing it to be entered 08 
the clerk’s docket, of his desire to be present at the taxation thereof; and either party dissatislied 
with the taxation by the clerk, may appeal to the court, or to a judge in vacation. 


42. The clerk shall make a memorandum on his docket, of the day on which any judgment 's 
“o . ws ° ° * 4h 
awarded ; andif no special award of judgment is made, it shall be entered as of the last day of Me 
term. 


43. The clerk shall be answerable for all records and papers filed in court, or in his office ; and 
they shall not be lent by him, or taken from his custody, unless by special order of court; but the 
parties may at all times have copies. Provided only that depositions may be withdrawn by the 
party producing them, at the same term at which they are opened ; and whilst remaining 0” the 
files, they shall be open to the inspection of either party, at all seasonable hours 
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44. In order to enable the clerks to make up and complete their records within the time pre- 
scribed by law, it shall be the duty of the prevailing party in every suit forthwith to file with the 
slerk, all papers and documents necessary to enable him to make up and enter the judgment, and 
to complete the record of the case ; and if the same are not so filed within three months after judg- 
ment shall have been ordered, the clerk shall make a memorandum of the fact on the record ; and 
the jadgment shall not be afterwards recorded, unless upon a petition to the court at a subsequent 
term, and after notice to the adverse party, the court shall order it to be recorded. And no exe- 
eution shall issue until the papers are filed as aforesaid. And when a judgment shall be recorded 
upon such petition, the clerk shall enter the same, together with the order of the court for record- 
ing it among the records of the term in which the order is passed, with apt references in the index 
and book of records of the term in which the judgment was awarded, so that the same may be 
readily found; and the judgment when so recorded, shall be considered in all respects as a judg- 
ment of the term in which it was originally awarded. And the party delinquent in such case shall 
pay to the clerk the costs of recording the yudgment anew, and also the costs on the petition, and 
the costs of the adverse party, if he shall attend to answer thereto. 


45. Every venire facias shall be made returnable into tbe clerk’s office, by ten of the clock in the 
forenoon of the first day of the term, and the jurors shall be required to attend at that time ; ex- 
eepting only when in case of a deficiency of jurors, the court shall order an additional venire facias 
in term time, in which case the same shall be made returnable forthwith, or at such time as the 


eourt shall order. 


46. On indictments found by the grand jury, the clerk shall ez officio, issue a cafias without de- 
lay; and when default is made by any party bound by recognizance in any criminal proceeding, the 
slerk shall in like manner issue a scire facias thereon, returnable to the next term, unless the 
eourt shall make a special order to the contrary. 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&c.? 
A. John Collins: residence near 
Georgetown, Sussex Co: title, ‘*Go- 
vernor of the state of Delaware:”’ 
term of office, 3 years from the 3d 
‘Tuesday of January next ensuing 
his election. Not capable of holding 
his office longer than 3 in any term 
of 6 years ; chosen on the first Tues- 
day of October, by the citizens of 
the state having a right to vote for 
representatives to the state Legisla- 
ture: salary, $1333 33 1-3 (1) 

2. Secretary of state &c. ? 
A. Willard Hall: residence, Dover : 
appointed by the Governor, and 
hoids his office during the contin- 
uance in office of the Governor who 
appoints him. 

S$. Chief justice of the su- 
preme court of law, &c. ? 








(1) The Legislature at their last session, pas- 
sedan act (Januury 15, 1821,) reducing the pre - 
sent governor’s salary to $1000, 00. This act 
is generally considered contrary to section 6 of 
Article 5, of the Constitution of this state. Lhave 
therefore stated the salary to be $1533 33 1-3, 


the suin allowed by the Legislature immediately 
after the adoption of the present constitution of 
this state. .Wr. Collins, was elected Governor, 
on the first Tuesday of October 1820, aud en- 
tered on the duties of his office the third Tues- 
day of January 1821, to wit, Junuary 16, 1821. 








4, —— Clerk of the superior w: 
supreme court, &c. ? 
4A. See Note below. (2) 

5. —— Attorney General: &c.° 
A. James Rogers: residence, Nev: 
Castle: term of office, 5 years. 

6. When, and where, is the ann. 

al meeting of the legislature ? 
4. Dover: the legislature meets 
there on the first Tuesday of January 
in every year, but may be sooner 
convened by the Governor. 


UNITED STATES OFFICERS. 


7. Who is D¥trict judge, &c.? 
A. John Fisher: residence, Dover. 

8. Clerk of the District court 
&c. ? 
4. Thomas Witherspoon: residence, 
Wilmington. 

9. District Attorney, &c.! 
A. George Read, Junior: residence 
New Castle. 








(2) JUDICIAL OFFICERS 


Nicaotas Riperty: Chancellor of the stale 
of Delaware: residence, near Dover. 

Kensty Jonns : Chief Justice of the Supreme 
Court of the state of Delaware: residence, nea 
New Castle. 

James Bootn: Chief Justice of the Court o 
Common pleas of the state of Delaware: re 
dence, New Castle. . 

They hold their offices during good behavioul 
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10. —— Marshal,&c. 2 
A. James Brobson: residence, Wil- 
mington. 

11. What Justice of the Su. court 
of the U.S. holds the circuit in your 
state, &C. ? 

A. Gabriel Dweall: Maryland and 
Delaware compose the (4th) Circuit. 

12. At what times and places, are 
District courts ofthe U.S. held, &c.?2 
4. At Dover, on the fourth Tuesday 
in February and August: at New 
Castle, on the fourth Twesday in May 
and Novenvber. 











are appointed by the Governor, aud receive cach 
a salary ol Dd 1000, V0. 
Registers, Clerks, Prothonotaries. 
Reststers, of the Court of Chancery. 
Josxvn Ropents, within the county of New 
Castle: resulence, New Castle. Joseph L. Har- 
per, within the County of Kent: residence, Dover. 





Jehu Stockley, within the County of Sussex: re- 
sidence, Georgetown, 
Crenks, of the Supreme Court. 

Joun Witey, for the County of New Castle: 
residence, New Castle. Presley Allee, for the 
County of Kent: residence Dover. Jumes An- 
derson, for the County of Sussex: residence, 
Georgetown. 

Prornonotanies, of the Court of Com- 
mon Pleas. 

Jose Rowers, tor the County of New Cas- 
ile: residence, New Castle. 

Nathaniel Smithers, tor the County of Kent: 
residence, Dover. 

Francis Brown, for the County of Sussex : 
residence, Georgetown. 

Curnk, of the High Court of Errors and 

Appeals. 

Prestey ALLEE: residence, Dover. 

Registers in Chancery, Clerks of the Supreme 
Court, Prothonotaries of the Common Pleas, and 
the Clerk of the High Court of Errors and Ap- 
peals, hold their respective offices for the term 
of 5 Years. 

{ have thought it correct to give you the names 
ofour Judicial Officers, although by the precise 
terms of the question they are not asked. Our 








Judiciary system is differently arranged from 
that of other states. The jurisdiction of our Chan- | 
tery, Supreme Court and Common Pleas, ex- 
tends throughout the state. Neither is a County 
Court. The two latter have a concurrent com- 


Son law jurisdiction, aud unlimited as te the a- 


13. Circuit courts &c. 2 

4. At New Castle, on the 3d of 
June: at Dover, on the 27th of Octo- 
ber annually. 





LAWS——LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. 2 
4. The acts of Assembly of Delaware 
are contained in five volumes, up to 
the 10th of February 4. D. 1819, in- 
clusive. (1) 

The first 4 vols. may be procu- 





mount of property. All three are co-ordinate, 
tor no appeal or writ of error lies from one to the 
other. ‘The High Court of Errors and Appeals, 
consisting of the Chancellor and Judges of the 
other two courts, issues writs of error to the com- 
mon law courts and deterimines appeals from the 
Chancellor’s decrees. 


(1) The laws, in Vol. 1. commence August 
14, 1700, and end October 28, 1775. To this 
volume is an appendix containing various publick 
papers, including legislative acts, which have ex- 
pired, or been altered or repealed. This ap- 
peudix commences with the deeds of feoffment 
of James Duke of York, (afterwards James ii.) 
to Wiliam Penn, dated August 24, 1682, for the 
town of New-Castle and 12 miles round, and all 
the laud on the River and Bay of Delaware, be- 
ginning 12 miles south from the town of New- 
Castle, aud extending South to Cape Henlopen. 

The Acts in Vol. 2, commence February 22, 
1777, and end June 5, 1797. Vol. 3, commences 
January 1798, and ends January 1805. Vol. 4, 
commences January 1806, and ends February 
1813. Vol. 5, commences with the acis passed at 
a special session in April 1813, and ends Februa- 
ry 1819. The unbound laws which will form 
Jol. 6, commeuce January 1820. 

Our laws are quoted by the title Laws of 
Delaware,” or more usually * Delaware Laws.” 
The bound laws, may be procured trom the Pro- 
thonotary of any County in this State at $1,50 
per vol., except possibly the 5th Vol. which is 
scarce. Perhaps it may be procured from 


| Willard Hall, Esq, Secretary of the State at 
| Dover. ‘lhe unbound laws, which are stitched 


together in the pamphlet form, the acts of each 
session making one pamphlet, may be procured 
trom the Prothonotary of cach County, at twenty 
five cents for each pamphlet. 
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red from Joseph Roberts, Esq., Pro- 
thonotary, New-Castle; the 5th 
I presume, from the Secretary of 
State, Dover. The laws passed since 
the 5th vol. viz. in the session of 
1820 & 1821; may be had of Joseph 
Roberts, New-Castle. 

15. Can the publick laws in pam- 

phlets, be procured, &c ? 
1. ‘Uhe public laws of Delaware con- 
tained in pamphlets, may be procur- 
ed of Joseph Roberts, Register in 
Chancery and Prothonotary, New- 
Castle. 

16.Isthere any Digest of the state 

laws &c ? 
4. No digest of our statutes has ever 
been published. Willard Hall, one 
or two years ago, was appointed by 
the legislature, to prepare a digest 
for publication, and IL have lately 
understood that he has nearly com- 
pleted the work. 

17. Are there any Reports of cases 
in your state courts, &c. 2 
1. No reports of cases either in law 
or equity have ever been published 
in our state. 

13. ts there any Digest of cases in 
your state courts, &c. ? 

4. Nor has any digest of reported 
cases ever been published here. 

19. Are there any ‘Treatises on 

the law, in your state &c.? 
Ji. Nor have we any law publications 
ofa practical nature, relative to pro- 
ceedings in our courts, nor to those 
of any inferior oflicers. 

20. Foreign law books repub- 
lished in your state, &c. ? 

4. None. 

1, Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

J. No reports of cases. 

22. Is there any Digest of cases 
in those courts, &c. ? 

4. No digest. ‘Their rules of prac- 
tice are the same with those of the 
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State Courts, and can be furnished 
if you wish them. 

23. Have any books been compo- 
sed, in your State, &c. ? 
A. None. 


ATTORNIES—COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel. 
lor, &c. 2 
4. There is no distinction, except in 
the name. 

25. By whom are attornies or 
counsellors admitted, Ac. ? 
A. They are admitted by the Su. 
preme Court, and by the Court of 
Common Pleas. 
1. No person is admitted, unless he 
has pursued the study of the law in 
this State, for three successive years, 
under the direction of an attorney 
and counsellor of those Courts, ex- 
cept the case of gentlemen residents 
of this state, who go abroad to con- 
tinue their legal education. 
4. Every applicant undergoes an 
examination by two gentlemen of the 
bar appointed by the Court, who 
make report of his moral character, 
qualifications, &c. If the report be 
favourable, he is admitted as an at- 
torney and counsellor, on taking the 
oath of office, (Vol. 1. 133,) and the 
oath to support the Constitution of 
the United States and of this State. 
(Constitution of Del. Article 9.) 
4. When admitted in one Court, he 
is admitted on motion, without any 
examination to practice in the other, 


upon taking the same oaths. 
The names of attornies and coun- 


sellors, when admitted, are register- 
ed in one of the dockets of the court. 

A person to be admitted a solicitor 
to practice in the court of chancery, 
must have studied three years under 
the direction of some gentleman ol 
abilities in the practice of the law, 
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and have been admitted an attorney 
of the supreme court or court of com- 
mon pleas of this state, and must be 
examined in the presence of the 
chancellor, and such other officers of 
the court as may think proper to at- 
tend, by two solicitors to be appoint- 
ed by the chancellor. He must take 
the same oaths taken in the other 
courts, by an attorney. 

96. On what conditions, &c. from 
other states, &c. 2 
4. Members of the bar of Pennsyl- 
vania, Maryland and New Jersey, 
who have practised law two years 
in the Supreme Court of such states, 
are excepted from the operation of 
the rule requiring three successive 
years study in this state. ‘They are 
admitted on motion, unless some 
good objection be shown. 

Any gentleman of respectability 
from another state, would be admit- 
ted by courtesy, to manage or plead 
any cause in Which he might be em- 
ployed. 


COURTS. 


27, What are the names of the se- 
veral courts in your state, &c. ? 
4. The judicial power of this state 
is vested in ** Justices of the Peace,” 
and the following courts, to wit: 
“The General Quarter Sessions of 
the Peace and Gaol Delivery.” 
“ Register’s Court.’’ * Orphan’s 
Court.’ « Court of Common Pleas.” 
* Oyer and Terminer and General 
Gaol Delivery.” “ Supreme Court,” 
and * Court of Chancery.” (Con- 
stitution, Art. 6. Sect. 1.) And, for 
issuing writs of error and determin- 
ing appeals, * The High Court of 
Errors and Appeals.’ (Constitution 
‘rt. 7. Sect. 1.) 

28. Their style, &c.? 
1. These courts are styled as before 
mentioned. In bills, petitions, &c. 


the style adopted out of respect and 
courtesy is ‘The Hon. Nicholas 
Ridgely, Chancellor of the State of 
Delaware.” ** The Hon. the Judges 
of the Supreme Court, &c.”’ * The 
Hon. the Judges of the Court of 
Common Pleas, &c.” 

29. ‘The extent of their several ter- 

ritorial jurisdictions, &c. ? 
4. The jurisdiction of the court of 
Chancery, supreme court, and court 
of common pleas, extends over the 
state. 

The chancellor, composes the Or- 
phan’s Court of each county. (Vol. 3. 
256.) The process of this court, (al- 
though called a county court) extends 
throughout the state, to compel the 
attendance of witnesses. (Vol. 3. 
257.) The judges of the supreme 
court, by virtue of their offices, are 
Justices of Oyer and Terminer and 
General Gaol Delivery in the several 
counties. (Const. Art. 6. Sec. 3.) The 


judges of the court of common pleas, 


by virtue of their offices, compose the 
Courts of General Quarter Sessions of 
the Peace within the several coun- 
ties. (Const. Art. 6. Sect. 19.) 

The process, of the Courts of Oyer 
and T'erminer and Quarter Sessions, 
extends throughout the state. The 
Court of Chancery and Orphan’s 
Court, Supreme Court, Court of 
Common Pleas and Quarter Ses- 
sions, are held in each county twice 
in every year. 

The Supreme court and Common 
Pleas, must each consist of at least 
three judges and not more than four. 

There must be a judge of each of 
those courts, residing in each county. 
Any two judges of either court, may 
act as if all the judges of that court 
were present. (Const. rt. 6. Sec. 
3. 4. 19.) 

The Register’s Court, is a county 
court, but may issue process through- 





out the state to compel the attend- 
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ance of witnesses. (Const. Art. 6. 
Sec. 17.) There is no stated term or 
time for holding this court. ‘The 
Register holds it, only when appli- 
cation is made to him by a party in- 
terested in the matter to be decided 
by him. 

It is the same with justices of the 
peace, who have jurisdiction only in 
their respective counties. Some es- 
tablish what they call * office days,” 
which are one or two days in the 
week entirely devoted to the trial of 
causes. 

30. Which have original jurisdic- 
tion, &c. 2 
4. 1. ** The Court of a Justice of the 

Peace.” 
(In civil causes.) 

In civil cases, debts under forty 
shillings, by act of assembly 13. Geo. 
ii. (Vol. 1. 188.) are originally cog- 
nizable before any justice of the 
peace, and by the same act. (Sec. 3.) 
he may issue atiachments for debts 
under that sum, against an absent or 
absconding debtor. 

And now, by anact, entitled * An 
Act for the more easy and speedy 
recovery of small debts,” passed 
Feb. 35,1818. (Vol. 5. 320. 1. &c.) 
all actions for debts or other de- 
mands for the value of forty shillings 
and upwards, and not exceeding fifty 
dollars, are made originally cogniza- 
ble before any justice of the peace in 
the county where the defendant shall 
be or reside, except actions of detinue, 
debt or bond for performance of co- 
venants, actions of covenant, reple- 
vin, or on any real contract, trover, 
slander, assault and battery or im- 
prisonment, and all actions founded 
in tort, other than those which may 
arise under an act passed Jan. 1810, 
( Vol. 4. 510.) by which all actions of 
trespass for injuries to real and per- 
sonal property, where the damages 
do not exceed thirty-two dollars are 
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| made originally cognizable before 
justice of the peace. 

This last act, excepts actions of 
trespass against officers for injuries 
done by them in their official capaci- 
ty ; and in actions of trespass to rea] 
property, it provides, that if the de. 
fendant pleads that the place where 
the trespass is alledged to be com- 
mitted is his freehold, or that of the 
person under whom he claims, and 
enters into a recognizance before the 
justice with suflicient surety to pay 
the damages and costs which may be 
recovered, then the justice cannot 
proceed further, but must send up 
the cause to the supreme court or 
common pleas, to be there tried. 

By sec. 29 of the ** Act for the more 
easy and speedy recovery of small 
debts,” (Vol. 5. 332.) a justice of the 





peace may issue attachments for debts 
and other demands not exceeding 
Jifty dollars, in the same manner and 
under the same restrictions as di- 
rected in the act in Vol. 1. 189. 190. 
sec. 3. 4. and in Vol. 5. 434. 5. sec. 6, 
9. and Vol. 6. 192. sec. 2. 

It ought to be remarked, that cau- 
ses are tried before a justice without 
the intervention of a jury. 

Where the proceedings are under 
the fifty dollar act, ( Vol. 5. 320.) or 
the trespass act, ( Vol. 4. 310.) either 
party may object to the justice de- 
termining the matters in controver- 
sy, in which case he is directed to 
appoint three freeholders of the 
neighbourhood to appear before him 
and determine the same, as arbitra- 
tors. 

Any person aggrieved by any 
judgment given under the fifty dol- 
lar act, except on the report of re- 
ferees where the debt and damages 
do not exceed fifteen dollars, may 4)- 
peal within fifteen days next after gi- 
ving such judgment, to the court o 





common pleas, first entering inte 
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recognizance with sufficient surety 
to prosecute the appeal with effect, 
and to abide the order of the court. 
(Vol. 5. 326. sec. 12. and Vol. 6. 193. 
sec. 3.) 

ln like manner, an appeal may be 
taken from the judgment of a justice 
whether rendered en the report of re- 
ferees or otherwise, in an action of 
tresspass to real or personal proper- 
ty, no matter whether the damages 
are greater or less than fifteen dol- 
lars. (Vol. 5. 92.) 

Cases of tenants holding over at*er 
the determination of their leases, are 
heard and determined by two jus- 
tices of the peace and a jury of twelve 
frecholders. 

The judgment entered by the jus- 
tices on the finding of such jury, is 
final and conclusive. (Vol. 2. 1153. 
&c. Vol. 3. 288. Vol. 4. 441. &c.) 

CriminaL Jurisdiction of Jus- 

tices of the Peace. Sc. 

Justices of the Peace, have the 
same power to take and certify re- 
cognizances for all felonies, misde- 
meanours &c. as justices of the peace 
in England. 

All cases of indented or adjudged 
servants, assaulting or beating their 
masters or mistresses, are originally 
cognizable before two justices of the 
peace. (Vol. 1. 507. sec. 5.) The 
case of anegro or mulatto slave as- 
saulting or beating a white person, is 
triable before one Justice. ( Vol. 1. 


(1) Perhaps it does not come within the scope 
of the Law Register, to point out all the pow 
ers and duties of justices of the peace. General- 
ly spesking, they are nearly the same with those 
entrusted to justices of the peace in England; 
and by our own acts, various powers are given to 
them; such as binding out poor orphan children. 
(Vol. 2. 995.) And the children, of free negroes 
and free mulattoes, not of sufficient ability to 
support them. (Vol. 4 468 &e.) One justice ot 
the peace with one trustee of the poor, may make 
an order for the removal of persons coming to re 
side in a county, where they have gaincd no ije- 





307. sec. 6.) Assaulting or beating 
another negro or mulatto slave, or 
free negro, or free mulatto, is tria- 
ble before two Justices. ( Vol. 1.436. 
ol. 2. 1324.) So also, a larceny by 
such slave is tried before two Jus- 
tices. ( Vol. 1. 104. sec. 5.) An at- 
tempt by such slave to commit a 
“ape on a White woman, is tried be- 
fore two justices aud six freehold- 
ers. ( Vol. 2. 1324.) 

Assaults and Batteries may with 
the consent of the accused, be heard 
and determined by a justice of the 
peace. ( Vol. 4. 311.) Justices of the 
Peace have also,original jurisdiction 
in cases of Bastardy, and any one of 
them in his own county, may proceed 
against the mother & reputed father, 
to make an order for maintenance 
&c. (Vol. 2. 1304. &c. Vol. 3. 61.) 
Any person charged with being the 
father ofa bastard child, who thinks 
himselfag,rrieved by the judgment of 
the justice, nay apply for redress to 
the court of quarter sessions, and en- 
ters into a recognizance with one or 
more sureties for his anpearance, in 
that court, where such proceeding 
are had as in other criminal cases, 
and if found guilty by the verdict of 
a jury, the court then orders him to 
give security to indemnify the coun- 
ty fromany charges that may accrue 
for the maintenance of the child &c. 
( Vol. 2. 1305, 6.) (1) 


gal settlement and who are likely to become 
chargeable to such county. (fol. 2. 1037. sec. 9.) 

Where persous desert or neglect their families 
leaving them a charge On some county, any two 


justices of the peace may grant an order to the 


trustees of the poor of the county, to seize so 
much of the personal property, and receive so 
much of the rents of the land of such person, as 
the said two justices may direct, for the mainten- 
ance of the families so deserted or neglected. 
But such order must be confirmed, at the next 
court of Quarter Sessions. (Vol. 2. 1037, 8.) 

The presence and approbation of one justice 
of the peace, in taking or assigning any indenture 
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II. “ The Court of Quarter Ses- 
sions.”? (1) 

The court of Quarter Sessions, 
has original jurisdiction in all capi- 
tal offences, where the party charg- 
ed is a negroor mulatto slave. (Vol. 
2. 943. sec. 3.) 

It has also, original jurisdiction 
over all felonies not punishable with 
death, and over all misdemeanors. 

All applications for publick or 
pris ate roads, are made to this court, 
who appoint five freeholders to view 
and examine, whether the road peti- 
tioned for is necessary. ( Vol. 1. 
$20,405.) They make report there- 
of to the court, describing the road 
by course and distance. 

Any person interested may have 
a re-review. The court decide from 
all the returns, whether any and 
which road shall be opened. 

This court makes orders on the 
relations of poor persons obliged by 
law, to maintain them, for such sums 
as will reimburse the county for their 
maintenance. ( Vol. 2. 1036.) Ina 
summary way they hear and relieve 
apprentices, may discharge them 
from their indentures, and bind them 
out to some other master, or make 
such other order as may seem equi- 
table to said court. (Vol. 1. 313, 
314.) 





of servitude or apprenticeship, is absolutely ne- 
cessary to the validity of the indenture and assign- 
ment. (Vol. 1. 210. &c.) 

Justices of the peace near the coast, on the 
application of a person interested in any vessel 
stranded, or in danger of being so, are required to 
summon so many men of the county as may be 
necessary for the assistance and preservation of 
suc!) vessel and cargo, who if they neglect or re- 
fuse to attend, forfeit, each five pounds. (Vol. 2. 
$32.) 

(1) Held by the judges of the “ Court of Com- 
mon Pleas,” ex officio. See Wo. 29. Ed. 

(2) Where a will is questioned on the ground 
offraud, or insanity Xe. of the testator, the con- 
stant practice of the Register of New Castle eoun- 
ty, and as Ihave understood, in the other coun- 


Ill. “ The Register’s Court.” 

The Register’s, for the Probate of 
Wills and granting letters of Admins 
istration, have cognizance of Suc 
subjects in the several counti¢g” 

An appeal lies from the Register, 
Court to the Supreme Court, whoy 
decision is final...» Const. Art. 6. we 
17.) 

The accounts, of all ex’ors, ai. 
ministr2tors and guardians, are ai. 
justed, and settled by the register fo 
the county. 

Exceptions, are taken to the op. 
phan’s Court, whose decision is {. 
nal. ( Const. Art. 6. sec. 16.) 

In cases where the register is in. 
terested in questions concerning the 
probate of wills, the granting letters 
of administration, or executors, 
admininistrators or guardians’ ac- 
counts, the cognizance thereof be- 
longs to the orphan’s court with an 
appeal to the supreme court, whose 
decision is final. ( Const. Art. 6. sec 
17.) 

Ifthe Register grants letters of 
administration to an adm’r or letters 
testamentary to an ex’or, without 
taking bond with sufticient surety 
for the faithful discharge of duty, 
such letters are void. ( Vol. 1. 8% 
Vol. 2. 891. sec. 3.) (2) 





ties until lately, has been to direct an issue it 
fact, tobe tried by a jury at the bar of the So 
preme Court or Court of Common Pleas. This, 
I have been informed, is in accordance with the 
opinion of the late Mr. Bayard, and certainly ' 
with that of many of our most respectable law- 
yers. But I have heard it said, that Mr. Ridg- 
ly the present chancellor, who is a sound lawye!, 
and was very eminent at the bar, thinks differ- 
ently: He considers, that by the Constitution 
(Article 6. sec. 17.) the Register is bound to de- 
cide the matters of fact in dispute, and that an 
appeal lies from his decision to the Supreme 
Court. The question has never come before 
our Ceurt of Errors and Appeals. 
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IV. ‘6 The Orphan’s Court.”? (1) 
This court, upon the application of 
any of the children or other heirs be- 
ing of full age of an intestate, ( Vol. 


1,290.) or ofthe widow, or of any 


guardian of any of the children or 


other heirs under age, or of any as- 


signee of any of the children or oth- 


er heirs of such intestate, which 
were of age before such assignment, 


(Vol. 1.418.) appoints five free- 


| holders of the county to divide the 


lands of the intestate among the par- 
ties interested, according to our acts 
ofassembly relating to intestates’ 
real estates. ( Vol. 1. 288, 289, 290, 
a1, &c. 418, &c. 538, &c. Vol. 4. 
971. sec. 4. Vol. 5.146 &c. Vol. 6.91, 
gc.) 

Where the personal estate of a 
deceased person is insuflicient to pay 
his debts, the executor or adminis- 
trator may be authorised by this 
court to sell and convey his lands, 
or such part thereof as may be suf- 
ficient for that purpose. ( Vol 1. 281 
&c. 292. sec. 10.) 

Where the security, given by ex- 
ecutors, administrators or guar- 
dians, is not sufficient, this court 
may compel them to give better, and 
upon the application of their sure- 
ties may compel them to give coun- 
ter security. (Vol. 1. 89, 425. Vol. 2. 
891.) 

This court, admits minors to make 
choice of guardians, and appoints 
guardians over such, as the court 
judges too young or incapable, ac- 
cording to the rules of the Common 
Law, to make choice themselves. 
(Vol. 1,91.) And at the instance of 
executors, administrators or guar- 
dians, orders the binding or putting 
out of minors, as apprentices to 
trades, husbandry or other employ- 
ments. (Vol. 1. 91.) 


(1) Holden by the Chancellor, ex officto. See 
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In cases where this court has ori- 
ginal jurisdiction, appeals may be 
made to the Supreme Court, whose 


decision is final. (Vol. 3. 257. A- 


mendment to the Constitution.) 

V. The Court of Oyer & Terminer.(2) 
The Court of Oyer and Terminer 

and General Gaol Delivery in the 
several counties, has exclusive cog- 
nizance of all capital offences, where 
the accused is not a negro or mulat- 
to slave. 

VI. VII. “ The Supreme Court.” & 
“The Court of Common Pleas.” 
The Supreme Court, and Court 

of Common Pleas, are Courts whose 


jurisdiction extends over the state. 


Their proceedings, are according to 
the course of the Common Law, and 
their practice, similar to that of the 
King’s Bench and Common Pleas 
in England. Suits may originate 
in each of these Courts. (Const. Art. 


6. Sec. 8.) 

They are co-ordinate, and have a 
concurrent common law jurisdiction, 
unlimited as to the amount of pro- 


perty.(3) 


(2) Holden by the judges of the “ Supreme 
Court,” ex officio. See Wo. 28. Ed. 

(3) Various powers are given, under certain 
acts of Assembly, and duties assigned to these 
courts, the enumeration of which may be unne- 
cessary, not coming perhaps within the design of 
the law register. lt may be well however to re- 
mark, that all petitions for freedom, by servants 
or slaves, or by any one on their behalf, are 
heard and determined by the court of common 
pleas without the intervention of a jury. (Vol. 1. 
331. €¥c.) 

An appeal from their deeree lies, to the high 
court of errors and appeals. (Vol. 2. 1324.) 

By an act of assembly, (Vol. 2. 1313. &c.) for 
the purpose of preventing law-suits, and to quiet 
thé possession of lands, the court of common 
pleas on the application of any person seized in 
fee simple, fee tail or for life, or having an estate 
for term of 15 years at least, or an interest in 
remainder or reversion in any lands, where the 
bounds are in danger of decaying or becoming 


unknown, or are held under courses and distan- 
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It has been already shown, in 
what cases an appeal lies to the 
Court of Common Pleas from the 
judgments of Justices of the Peace. 

It ought also to be mentioned, that 
a party aggrieved by the proceed- 
ings before a Justice of the Peace, 
may have them removed to the Su- 
preme Court, by a writ of certiorari, 
in the nature of a writ of error. 

But in civil cases, the party su- 
ing forth the writ must enter in a 
recognizance before the clerk of the 
supreme court, with one or more 
sureties, to prosecute the same with 
effect, or pay the damages and costs 
that may be awarded by the su- 
preme court. (Vol. 2. 1015. 1014.) 

VIEL. ** The Court of Chancery.” 

The court of chancery, is held by 
the chancellor of this state, and has 
original and exclusive jurisdiction 
in all cases of equity, and where a 
sufficient remedy cannot be had in 
the courts of common law. 

The proceedings, are by bill and 
answer, with such other pleadings 
as are used in the court of chancery 
in England, the rules and practice 
of hitch are observed, as nearly as 
can be, in the court of chancery of 
this State, so far as the same may be 
applicable here. 





ces only,—may issue a commission to five or 
three discreet persons, to mark, bound, and es- 
tablish such land. 

These commissioners take with them a skilful 
surveyor, and after deciding as to the location of 
the land, return to the court a certificate of the 
lines and boundaries with a survey, which if ap- 
proved of by the court, are recorded by the re- 
eorder of deeds for the county. If no action be 
brought within 7 years after recording such re- 
turn, to call in question the adjudication of the 
commissioners, the record becomes conciusive 
evidence of the original location of the land. In- 
fants, femes-covert, insane persons, persons in 
prison or beyond sea, and those claiming under 
them, have five year after the disabuity is re- 
moved, tocommence such action. 
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By act of assembly, (Vol. 4, $2,) 
the chancellor is authorised, to make 
all such rules and orders as may be 
necessary for the better regulating 
the practice of the court of chancery, 
for the return of all writs, commis. 
sions &c., for the bringing forward 
and expediting the hearing of cau. 
ses, and for compelling a compli. 
ance with the decrees of the court, 
(1) 

Infant trustees seized or possessed 
of Jands in trust, may, under the di 
rection of the court of chancery sig. 
nified by an order made upon lear. 
ing all parties concerned, on the 
petition of the cestuique trust, or of 
the guardian or guardians of such 
infant trustees,x—convey the trust 
estate in such manner as thé court 
in such order may direct, to any 
other person or persons. (Vol. 4. 38, 





sec. 11.) And by section 12, such 
infants being only trustees as afore. 
said, may be compelled by order oj 
the court of chancery to make such 
conveyance in like manner as trus- 
tees of full age are compellable to 
convey their trust estates. 

By an act of assembly ( Vol. 1. 





| 339.) for the purpose of avoiding the 
expensive proceedings of perpetuat- 
ing the testimony of witnesses relat- 


(1) Certain proceedings of this court, are reg: 
ulated by the said act, an abstract of which shall 
be sent to you with the rules of the court o 
chancery. Butit may be proper in this place 
mention, the provisions of it in case of a ns: 
resident or absconding defendant. It provides, 
that if a defendant living out of the state or ab- 
sconding from the usual place of his able, 
against whom the writ of subpoena or other pro 
cess issues, which is delivered to the sheriff 5° 
days before the return thereof, does vot caus? 
his appearance to be entered upon such process 
within such time and in such manner, as accor’ 
ing to the rules of the court, it ought to hav: 
been done, in case such process had been duly 
served,—then the chancellor on affidavit made 





of the facts to his satisfaction, may make an 
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ing to the bounds of lands, power is 
given to the court of chancery, ina 
summary method, on petition of the 
party interested, to perpetuate testi- 
mony relating to such boundaries. 
The case of ideots and lunatics, is 
vested in the Court of Chancery, by 
act of assembly. ( Vol. 2, 1055.) 
This court may in a summary 
manuer, cause partition to be made 
among joint-tenants and tenants in 


' common, on petition of any of them 


of lawful age, or the guardian or 
guardians of any under age. A sum- 
mons issues to the other persons con- 
cerned, to appear and show cause 
why partition should not be made. 
If the parties summoned neglect to 
appear, or if appearing, no suflicient 
cause be shown against making par- 
tition, the chancellor enters a decree 
that partition be made. ( Vol. 5. 154.) 


It is not necessary in all cases, that 
the shares of all the tenants be allot- 
ted in severalty ; those of full age 
who may elect to hold their shares 
jointly or in common without parti- 
tion among themselves, and those 
under age who may so elect by their 
guardian or guardians, may peti- 





der for the appearance of such defendant at a 
certain day, a copy of which order within 30 days 
after making the order, must be inserted in such 
aews-papers iu this state, and in such other 
hews-papers as the chancellor may direct, and 
continued therein for 3 months next after its first 
publication. 

A copy of such order must also within 30 days 
after making the order, be posted up in the of- 
ee of the regiséer in chancery and at the court 
house door of the county in which the order was 
made. If the defendant does not appear within 
the time limited by such order, or within such 
farther time as the chancellor may appoint, then 
on proof made of such publication of the order, 
the chaneellor, if satisfied of the truth thereof, 
may order the complainant’s bill to be taken 
fro confesso, and make such decree thereon as 
Shall be thought just. 


The court may issue process to compel per- 
formance, either by immediate sequestration of 
he v ~ . 

‘he real and personal estate of the party so ab- 
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tion the chancellor to that effect in 
term time and before decree made, 
and if it appears to the chancellor 
more advantageous to such tenants 
under age, that their shares should 
remain without partition, among 
themselves, then in such cases re- 
spectively, the partition of the shares 
of those tenants electing to hold 
among themselves, shall not be made 
among such tenants. ( Vol. 6. 96.) 

fall the joint tenants and tenants 
in common, or the guardians of those 
under age, all unite in a petition to 
the chancellor for partition, then 
without any summons, a decree Is 
entered that partition be made. 
(Vol. 5. 155.) 

In cases of equity jurisdiction, 
where the chancellor is interested, 
the cognizance thereof belongs to 
the court of common pleas, with an 
appeal to the High Court of Errors 
and Appeals. (Constiiulion, rt. 6. 
sec. 14. ) 

$1. partly original, and part- 
ly appellant &c. ? 

4. For the information sought in 
this question, I refer you to the pre- 
ceding answer. 








senting, or such part thereof as may be sufficient 
to satisfy the demand of the complainant, or by 
causing possession of the estate or effects demand- 
ed by the bill to be delivered to the complainant,— 
or otherwise as the nature of the case may re- 
quire; and may likewise order such complainant 
to be paid his demand out of the estate or effects 
so sequestrated; he first giving good security to 
abide such order touching the restitution of such 
estate or effects, as the court may make concern- 
ing the same, upon the defendants appearing to 
defend such suit, and paying such costs to the 
complainant, as the court shall order. But in 
case the complainant refuses or neglects to give 
such security as aforesaid, the court orders the 
estate or effeets so sequestered or whereof pos- 
session is decreed to be delivered, to remain un- 
der the direction of the court, either by appoint- 
ing a receiver thereof or otherwise, until the ap- 
pearance of the defendant to defend the suit, and 


his paying such eosts to the complainant as the 
court shall think reasonable, or until such order 
shall be made as the court shall think just. 
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IX. “ The High Court of Errors and 
Appeals. 

32°——— appellant jurisdiction on- 

ly, &c.? 
A. No court in this state has appellate 
jurisdiction only, other than the court 
styled ** the high court of errors and 
appeals,” which consists, of the 
chancellor and the judges of the su- 
preme court and court of common 
pleas. 

Any four of the judges of this 
court may proceed on business, but 
any smaller number may open and 
adjourn the court. If any of them 
has rendered judgment or passed a 
decree in any cause before removal, 
he cannot sit judicially upon the 
hearing of the same in this court, 
but may assign the reasons upon 
which such judgment was rendered 
or such decree passed. 

The chancellor presides, except 
when he cannot sit judicially ; and 
in such cases, or his absence, the 
chief justice of the supreme court ; 
but if he is so disqualified or absent, 
then the chief justice of the court of 
common pleas presides ; and if he is 
so disqualified or absent, then the 
next eldest judge according to pri- 
ority of date of commissions, if pres- 
ent and not disqualified as aforesaid, 
presides. 

This court has power to issue 
writs of error to the supreme court, 
and to the court of common pleas ; 
and to receive and determine appeals 
from interlocutory or final orders or 
decrees of the chancellor. (Const. 
firt. 7. sec. 1.) 

33. Which are courts of equity, 
and which of law, &c. 2 
4. ‘This question is answered, in the 
latter part of the answer to No. 30. 

34. What methods are used to 
carry up judgments &c. ? 

. “he methods used by parties ag- 
grieved, to carry up the proceedings 
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of justices of the peace to the gy. 
preme court, and the mode of appeal. 
ing from their judgments to th 
court of common pleas, have bee, 
stated in answer to Vo 30. 


Whenever a person (except he be 
an executor or administrator) ap. 
peals from a decree of the chancellor, 
or applies for a writ of error, he 
must give sufficient security to be ap. 
proved respectively by the chancel. 
lor, or by a judge of the court from 
which the writ issues, that he shall 
prosecute his appeal or writ to effect, 
and pay the condemnation money, ani 
all costs, or otherwise abide the decry 
in appeal or the judgment in error, if 
he fail. to make his plea good. Such 
appeal or writ is no stay of proceed. 
ings in the Chancery, ur the court to 
which the writ issues ; unless the ap- 
pellant or plaintiff in error (except 
he be an executor or administrator) 
gives such security as aforesaid. 
(Const. Art. 6. sec. 12.) 


With the appeal or writ of error, 
an authenticated copy of the record 
is returned to the High Court of Er- 
rors and Appeals, an assignment of 
errors and prayer for reversal are 
made, and a citation issued to the 
adverse party, which may be served 
on him, his agent or attorney. 

No appeal can be taken from any 
interlocutory order, or final decree 
of the chancellor, but within one year 
next after the making and signing 
the final decree, unless the person 
entitled to such appeal, be an infant, 
feme covert, non compos mentis or 
a prisoner. (Vol. 4. 463.) 

No writ of error can be brought 
upon any judgment but within five 
years after the confessing, entering, 
or rendering thereof, unless the per 
son entitled to such writ be an infant, 
feme covert, non compos mentis, oF 
a prisoner, and then within five years 
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exclusive of the time of such disa- 
bility. (Const. Art. 6. sec. 13.) 

Upon an appeal taken to the 
chancellor as judge of the orphan’s 
court, from the register for the pro- 
bate of wills and granting letters of 
administration, on his adjustment 
and settlement of the account of an 
executor, administrator or guardian, 
exceptions in writing to such account, 
are filed with the register, who sends 
up to the orphan’s court the account 
with the exceptions. 

A citation, then issues from the 
gaid court to the adverse party 
whose account is excepted to.(1) 


(1) It is remarkable, that the legislature of this 
state have never preseribed any limitation in tak- 
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MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
4. We have no state printer. The 
public printing is usually given to 
that person who contracts to do it 
on the most reasonable terms. 

36. Whois the principal Bookseller 
at the seat of Government ? 

4. I know of no bookseller at Do- 
ver. 





ing exceptions before the orphan’s court, to the 
accounts of ex’ors, admr’s and guardians. A par- 
ty may be harassed by exceptions after a lapse of 
even thirty years from the time of passing his ac- 
counts before the register, and when his witnesses 
may be dead, and his vouchers lost or destroyed 
by time or accident. 
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No. 11. CONVEYANCE BY DEED, &c. 


1. Whit is the kind of Deed most 


in use in your state &c. is it that of | 


bargain and sale ? 
A. It is. 

2. Does the legal possession pass 
without livery, &c. ? 

A. Itdoes ; and this is by operation 
of the Statute of Uses. 

5. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessery, &c. ? 

A. hey are. 

4. Is the construction of common 
assurances, governed by the rules of 
cominon law ; or by the intent, &c. ? 
4. Their construction and opera- 
tion are governed generally, by the 
rules of the common law. 

5. Are attesting witnesses &c. re- 

quired to conveyances ? 
4. To conveyances by deed of real 
estate in fee, or for life, whether ab- 
solute or by way of mortgage, at- 
testing witnesses are not required 
by any act of assembly as essential 
to the validity of such deed, although 
our act for recording deeds, (Vol. 1. 
220,) when speaking of the mode of 
proot for that purpose directs, the 
production before the court of * one 
or more of the witnesses that were 
present at the execution thereof.” 
Here, as at common law, the attes- 
tation by witnesses, is not essential 
to the validity of the deed, but only 
furnishes the evidence of its authen- 
ticity. 

‘The constant practice however in 
this state is, to have at least /wo sub- 
scribing witnesses to the execution of 
such tleeds. 

6. Must the deed be sealed ? 

A. It must. 

7. Is a scroll sufficient ? 

A, But the seal need not be of wax. 
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scrol], or an ink seal, as we term it, 


is sufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. altey. 
ed in any particulars, in your state ? 
A. No, except so far as signing is 
required by such parts of the Stat 
of Frauds, as are deemed to be jy 
force in this state; and such othey 
parts as are altered and supplied by 
our acts of asseinbly. By practice 
and usage, signing is regarded as 
essential. 








Our courts have decided, that a 


9, Is it necessary to the validity 
of a Deed as between the parties &e, 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
A. No. (1) 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what oflice: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
4. A late act passed Feby, 10, 1819. 
(Vol. 5. 429, 430,) declares, that no 
Mortgage shall pass any estate or 
interest in lands, or have any other 
effect or operation whatever, until 
acknowledged or proved, and depo- 
sited to be recorded in the oflice for 
recording of deeds, in the county 
where the lands lic. 

The Recorder, is bound to enter 
on the back of the mortgage and in 
his alphabet, and also on the record 
of the mortgage, the day, hour and 
minute of its being so deposited. 
(Vol. 5. 430.) 

Further, no mortgage is suflicient 


(1) It would seem from the act mentioned 
Vol.1. 222, that a Mortgage is void altogether, 
unless recorded in 12 months atter date : And by 
the subsequent act Vol. 5. 429; that no estate pas 
ses under a mortgage until it is recorded. Doubt 
less my correspondent took the question to relate 
to absolute Deeds, Ed. 
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io pass any estate or interest in 
lands, unless after being acknowl- 
edged or proved, it be recorded in 
the county where the lands lie, with- 
in twelve months after its date. ( Vol. 


1, 222.) 


With respect to absolute Deeds for , 


the conveyance of lands, our act for 
acknowledging and recording deeds, 
(Vol. 1.220.) declares, they shall be 
recorded in the said office, within 
one year after the execution thereof, 
and when proved, or acknowledged 
and recorded, shall be of the same 
force and effect for giving possession 
and seizen and making good the title 
and assurance of the lands, as deeds 
of feoffment with livery and seizen, 
or deeds enroled in any of the 
King’s Courts of record at West- 
minster are,in England. 

The act then declares, that copies 
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of such deeds, certified by the pro- | 
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were the case to occur in this state, 
of a subsequent incumbrancer hav- 
ing notice of the prior title of a bona 
fide purchaser, who neglected to 
have his deed recorded, it would be 
determined I apprehend, according 
tothe English decisions, that such 
notice barred the subsequent incum- 
brancer. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c ? 
A. She may. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

A. By joining with the husband, in 
the conveyance to the grantee or 
mortgagee. 

13. Is a private examination of the 
feme necessary, &c. ? 

4. A private examination, apart 
from the husband, is necessary. 
14, What officers may take this 








per officer, shall be as good evi- | examination, &c. 2 
dence, and as valid and effectual’) 4, The Chancellor ; any Judge of the 


asthe originals, or as bargains and 
sales enrolled in the said courts of 
Westminster, and copies thereof. 
But it does not declare, that if 
such deeds be not proved or ac- 
knowledged and recorded as afore- 


said, they shall be void against sub- | 


sequent purchasers and mortgagees. 

From this omission, and the same 
act making mortgages void, if not 
recorded within twelve months, 
some respectable lawyers in this 
state maintain the opinion, that such 
deeds of conveyance, although not 
recorded within one year, are valid 
and effectual, and will operate a- 
gainst bona fide subsequent purcha- 
sers and mortgagees. 


Others hold a contrary opinion, | 


and no decision of our courts has yet 
been made on this subject. 

But had it been decided, that the 
recording of such-deeds is required 


hy the act to render them valid, and denture, and they the said A. B. and 


“Supreme Court or of the Court of 
Common Pleas ; and by a late act, 


| ( Vol. 4. 666,) any two Justices of the 


Peace when sitting together, within 
_the several counties of this state re- 
| spectively. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
/covert acknowledges the execution, 
 &c 2 

A. The same act, (Vol. 4. 667.) has 
'prescribed the following form of 
the certificate to be endorsed on the 
deed by two Justices of the Peace. 
& State of Delaware. sst. 

Be it remembered, that on 
| this——day of-——in the year of our 
| Lord one thousand eight hundred and 
| . personally appeared before us, 
the subscribers, two of the Justices of 
‘the Peace in and for the county of. 

A. Bo and C. his wife, the grantors 
inamed in the above and foregoing in- 


































































Jer 





C. severally acknowleged the same to 
be their act and deed respectively, and 
desired it might be recorded as such : 
and we further certify, that the said C. 
being the day and year aforesaid, pri- 
vately examined by us, separate from 
her said husband, and out of his hear- 
ing, she the said C. did declare and 
say, that she signed, sealed and deli- 
wered the said indenture, willingly 
and freely, without the fear, compul- 
sion or ill-usage of her said husband 
or fear of his displeasure. In witness 
whereof, we have hereunto set our 
hands the day and year aforesaid. 
K. F. 
G. H.” 
No form has been prescribed, for 
the chancellor and judges. The 
following is, L believe, generally 
useil by them. ‘The time when the 
private examination was taken,must 
always appear. 
“ Slate of Delaware. sst. 
Be it remembered, that on 
the day of: in the year of our 
Lori - . Before me 4. B. Chan- 
cellor of the said siate, (or Chief Jus- 
tice of the Supreme Court, or of the 
Court of Common Pleas of the said 
st.te,or one of the Judges &c. as 
the case may be) personally appeared 
C. D. and E. his wife, the grantors 
wm the within indenture named, who 
severally acknowledged the said in- 
denture to be their act and deed respec- 
tively: And on the day and year a- 
foresaid, the said E. being of full age 
and by me privately examined, sepa- 











(1) It may be proper to mention here, that 
where grants, bargains or sales of lands belonging 
to the wife in her own right, are executed by 
husband and wife who do not reside in the coun- 
ty in which such lands are, the private exami- 
nation of such feme apart trom her husband, 
being taken in the manner before mentioned, be- 
fore any of the Justices of the Court of Common 
Pleas, or any Mayor, Chief Magistrate or 
efficer of the City, town or county where such 
grants, bargains or sales are executed, and gerfi- 
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rately and apart from her said hys. 
band, and the contents af the said in. 
denture fully made known unto her, 
acknowledged thal she signed, sealed, 
and as her act and deed delivered thy 
said indenture, voluntarily and of her 
own free will and accord without any 
force, threats or compulsion of her sai 
husband, or of any other person or 
persons whomsoever. In testimony 
whereof, Ihave hereunto set my hand, 
at the day and year above written, 
4. B. Chancellor.” (1) 
16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, Ac. ? 
4. Prior to a late act of assembly, 
passed February 1816, (Vol. 5. 174, 
175.) entitled “An act respecting 
devises of lands, joint estates and 
dower,’’ the feme was barred of her 
dower where the husband’s land was 
sold on execution for his debt, wheth- 
er contracted before or during the 
marriage ; she was also barred, 
where the husbaad’s lands, after his 
death, were sold by order of the or- 
phan’s court for payment of his debts. 
It was also held here, as in Pennsyl- 
vania, (although afterwards, as | 
have understood, our court of errors 
and appeals decided differently,) that 
a mortgage by the husband of his 
lands, without the private examina- 
tion of the feme and without her even 
joining in the deed, defeated her 
claim to dower. But now by the 








fied under the common or publick seal of such 
city, town or county, is valid and effectual tor 
conveying the feme’s estate. (Vol. 1. 528, 529.) 
The certificate in such case ought to be accord: 
ing tothe preceding form, except, that instead of 
stating the acknowledgment by the husband, it 
ought to state, that proof of the execution by 


him, was made by one or more of the subserib- 








ing witnesses. (See Answer to question No. ~+ 
and the form subjoined thereto.) 
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said act, (sect. 2.) it is declared, that | 


the widow of any man dying after 
the passing of the act, shall have the 
third part of all the lands and tene- 
meuts whereof the husband was seiz- 
ed of an estate of inheritance at any 
time during the marriage, to hold to 
her as tenant in dower, during her 
natural tile, free and discharged from 
all the alienations, covenants, debts, 
liens and incumbrances, made, en- 
tered into, coutracted or created by 
the husband after the marriage, un- 
less she shall have relinquished her 
right of dower by her own volunta- 
ry act, according to the existing 
laws of the state. 

The act then provides, that noth- 
ing contained therein, shall be con- 
strued to affect or destroy any lien 
or incumbrance existing before the 
passing of the act, and that in all ca- 
ses where a widow may be entitled 
to dower, it may be assigned and 
laid off to her by the orphan’s court 
of the county where the land lies, 
upon her petition, by the like pro- 
ceedings and in the same manner, 
as provided in the case of intestate’s 
estates, the costs thereof, to be paid 
by the parties respectively concern- 
ed, according to their interests in the 
said land. 

The 3d section enacts, that if any 
testator after the passing of the act, 
shall devise to his wife any portion 
of his real estate, such devise shall 
be deemed and taken to be in lieu 
and bar of her dower out of his es- 
tate, in like manner as if the same 
Were so expressed, unless he shall by 
his last will and testament, declare 
otherwise. 

But it is provided, that nothing in 
this section, shall deprive the widow 
of her choice, either to dower or the 
estate so devised, which choice shall 
be made by the widow before the or- 


phan’s court of the county, where! 





\1821,2] DELAWARE. sTATE Law, AND REGULATIONS. — 1057 


the will is recorded, upon her volun- 
tary appearance in the said court, or 
upon a citation to be issued there- 
from, directed to her, upon the re- 
quest of any devisee or other person 
interested in the testator’s estate, re- 
quiring her to appear at a certain 
day before the said court, and make 
her election ; and if she shall appear 
and make her election, the same shall 
be recorded in the court and entitle 
her to claim accordingly, but if after 
having thirty days notice by such cita- 
tion, she shall fail to appear and 
make her election, the same shall be 
entered on record in the said court, 
and in such case, the devise to her 
in the will of her deceased husband 
shall stand in lieu and bar of her 
dower in his real estate. 

In this state therefore, to bar the 
feme of dower in the husband’s real 
estate, her joining with him in the 
deed and her private examination 
and acknowledgment in the manner 
before mentioned, are necessary in 
all cases of alienations, covenants, 
debts, &c. made &c. by the husband 
after the marriage, unless he shall 
devise real estate to the feme as men- 
tioned in sect. 3. of said act, and such 
proceedings be had as are there di- 
rected. 

Where the conveyance is by hus- 
band and wife who are non-residents, 
the same solemnities are necessary 
to bar her of dower. The private 
examination of the feme, in such case, 
apart from her husband, being taken 
by any Mayor, Chief Magistrate, or 
officer of the city, town or county, or 
Judge of any court, where the deed is 
executed, and certified or endorsed 
on such deed, according to the form 
aforesaid, under the common or pub- 
lic seal of such city, town or county, 
is as valid and effectual, as if taken 
by the chancellor or some judge of 
the supreme court or common pleas 
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of this state. (Vol. 4. 461. sect. 25.) 
7. Generally, is there any thing 

peculiar in respect to dower in your 

state ? 

A. No. 

18. What Officers in your State are 
authorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
A. The same officers enumerated in 
the answer to question No. 14, are 
expressly authorised to take the 
acknowledgments (but not the proofs ) 
of deeds and mortgages, out of 
court. 

The proofs, are taken before the 
supreme court or common pleas, in 
open court, in the county where the 
lands lie. 

Acknowledgments, may also be so 
taken. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

A. The following form of certificate 
when acknowledged out of court, is 
generally used. 

“* State of Delaware. sst. 

Be it remembered, that on the 
day of in the year of our 
Lord before me 4. B. chancel- 
lor of the said state (or chief justice 
&c. as the case may be) personally 
appeared C. D. the grantor (or mort- 
gagor) in the within indenture nam- 
ed, who acknowledged the same to be 
his act and deed. In testimony where- 
of I have hereunto set my hand at 
the day and year above written 
A. B. Chancellor.” 

When the acknowledgment is in 
open court, it is certified upon the 
back or at the foot of the deed by the 


clerk or prothonotary, under his | 


hand and the seal of the court with 
the day and year it was made, as fol- 
lows. 





“6 — County. sst. 


AAACN 
‘ Seal of the ~ 


Acknowledged by A.B 
Court. 


ecco the grantor within nan. 
ed, in open supreme court (or ope, 
court of common pleas) at —— 
the day of in the year of 
our Lord — in testimony where: 
of I have hereunto set my hand an¢ 
affixed the seal of the said court, th 
day and year aforesaid. 
E. F. Clerk, 
(or Prothonotary.)” 
20. What is the form when theex. 
ecution is proved before him, by tle 
deposition of the subscribing wit 
nesses ? 
4 When the deed or mortgage is to 
be proved, one or more of the wit. 
nesses that were present at the exe. 
cution thereof, are brought before 
the supreme court, or court of com- 
mon pleas, in open court, and exan- 
ined on oath or aflirmation to prove 
the execution of the deed or mort- 
gage then produced, whereupon the 
clerk or prothonotary under his 
hand and the seal of the court, certi- 
fies such proof on the back or at the 
foot of such deed, with the day and 
year when the same was made and 
by whom, in the same manner 3s 
when an acknowledgment is certili- 
ed. ‘The following is the form. 
** ——— County. sst. 
Sai othe S Lhe execution of the will 
Scout OF in indenture was proven 
by GH. one of the witnesses thereto,in 
open Supreme Court, (or open Court 
of Common Pleas) at on the 
day of in the year of our Lord 
In testimony whereof I have 
hereunto set my hand and affixed thi 
seal of the said Court, the day and 
year aforesaid. 
E. F. Clerk, 
(or Prothonotary.)” 
21. Must the grantor or witness 
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subscribe the acknowledgment, or | fore the justices of the court of com- 


deposition ? 
4. Neither is required. 


4. The forms given, are an answer 
to this question. 

23. 
the form of affirmation by your law? 
4. *1(A. B.) do solemnly, sincere- 
ly and truly declare and affirm.” 
But see the note below.( 1) 

24. If a grantor, mortgagor, or 
witness, is In another state or territo- 
ry, What officers in such other state 


&c.may take the acknowledgment of 


the grantor, or deposition of the wit- 
ness, to the execution ? 

A. By the 2d section of a supplement 
to the act for recording deeds, ( Vol. 
1. 508. 309.) itis enacted, that all 
deeds and conveyances and powers 
of attorney for granting and con- 
veying lands within this state, and 
powers of attorney to acknowledge 
such deeds or conveyances, made 
and executed out of this state and 
brought hither and recorded in the 
county where the lands lie,—the 
execution thereof being first proved 


If a quaker is witness, what is 


mon pleas, or any mayor, chief ma- 


| gistrate or officer of the city, town or 
99. Is the certificate to be under the | county where such deed is made and 
seal, as well as the hand of the officer? executed, and accordingly certified 


| 





by the oath or affirmation of one or. 


more of the witnesses thereunto, be- 


(1) By aet ofassembly passed 2. .1719. (Vol. 
1.65.) those persons who fur conscience sake can 
not take an oath in any case, may take “ the so- 
lemn affirmation allowed by act ot pariiament to 
those called quakers in Great Britain, which af- 
firmation of such persons as conscientiously re- 
juse to take an oath, shail be accounted and 
deemed in the law, to have the full effect of an 





oath in any case whatsoever.” The act of par- | 


liament referred to, must be the Stat. 7 & 8. 
Vm. iii.c. 35. whieh preseribes this form, “1. A B. 
do declare in the presence of Almighty God, the 
Witness of the truth of what I say” &e. 


I know of no act of assembly repealing or al- | 


tering the provision in the act of 1719, relating 
te the form of affirmation; but nevertheless the 
practice in this state, has been (as I have under- 
stood) for many years before the Declaration of 
Independence, and since; and now is invariably, 








| 


under the common or public seal of 
such city, town or county, are as 
good and available to all intents and 
purposes, as if the same had been 
made, acknowledged and proved in 
the proper county where the lands 
lie.( 2) 

No form of certificate is prescrib- 
ed, when the deed is executed and 
proved out of the state. ‘he follow- 
ing is generally used. 

** State of 

City of 








sst. 











*Seal or the Beit remembered, that on 
9 1 : : 

husinernneh the day of —— inthe 
year of our Lord before me A. B. 





mayor of the said city of personal- 
ly appeared C. D. one of the subscrib- 
ing witnesses to the within indenture 
of bargain and sale, wio being so- 
lemnly sworn in due form of law lor 
being conscientiously scrupulous of 
taking an oath, doth on his solemn 
affirmation declare and say, &c.} 
doth depose and say, that he was per- 
sonally present and saw the said E. 
F. ihe grantor within named, signs 


en 





io administer the affirmation in the torm = pre- 
scribed by stat. 8. Geo. 1. c.6. to wit. “1 (A. B.) 
Jo solemnly, sincerely and truly declare and af- 
firm’ &e. 

George ist. began to reign August 1, 1714; this 
stat. therefore, must have been passed about 
three years after our act of 1719. 

(2) Under this act, it has always been consid- 
ered, that only the proof can be made before the 


justices of the common pleas, mayor &e, and not 


the acknowledgment; although | have heard it 
said, that the late Thomas Mc. Keun, formerly 
chief justice of the sapreme court of Pennsyiva- 
nia, (who for a long time lived anc practised the 
law in this state) gave the act a wore liberal con- 
struction, aud held, that the acknowledgment 


might also be taken. This opinion how: ver, is 


not supported, either by the practice, or any ju- 
dicial decision in this state. 
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seal, and deliver the within written in- 
denture of bargain and sale as and for 
his act and deed, that the name C D. 
set as a subscribing witness thereto, is 
of the proper hand writing of this de- 
ponent, which he subscribed as a wit- 
ness of such signing, sealing and deli- 
vering, and ihat he saw G. H. the oth- 
er subscribing witness subscribe his 


name at the same time, as a witness of 


such signing, sealing and delivering 

In testimony whereof I have here- 
unio set my hand, and caused the 
seal of the said city to be affixed, the 
day and year aforesaid. 

A. B. Mayor.” 

It would be preferable, I think, for 
the witness to subscribe his name to 
the deposition. The above form 
however, is commonly used. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
4. By the act for recording deeds, 
(Vol. 1. 221. sect. 3.) any deed or 
conveyance, or power of attorney 
for granting or conveying lands, or 
power of attorney to acknowledge 
such deed or conveyance, made or 
executed out of the state, was requir- 
ed to be proved by one or more of 
the witnesses thereto, in open court, 
in the county where the lands lay. 
To this act, the supplement just 
mentioned (in answer No. 24.) was 
passed, which after reciting the in- 
convenience, difficulty and expense 
of procuring the witnesses to come 
tnto the county where the lands lay, 
to prove such deeds, enacts in the 
2d sect. what has already been giv- 
en in answer to question No. 24. 

By virtue of this supplemental 
act, the deed when proved &c. and 
certified under the common and pub- 
lic seal &c. as directed by said 2d. 
sect. is admitted to record without 
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the person certifying, is such office; 
as he describes himself. 

The deed after it is so recorded, 
will be evidence on a trial, but if 
not recorded, [am inclined to think, 
that the common law proof would 
be required. <A different opinion, js 
| entertained by some persons, and] 
| know of no judicial decision on the 
point. 

26. If grantors or witnesses are 

dead, removed from the state, or can. 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 
A. If the grantor be dead, or if he 
cannot appear, and no attorney be 
appointed to acknowledge the deed, 
then the execution must be proved, 
by one or more of the witnesses in 
open court, as already stated in an- 
swer to question No. 20. 

If the witnesses and grantor are 
dead, removed from the state, or 
cannot be found,—although no pro- 
vision is made by any act of assem- 


bly for secondary proofs, yet by 
usage and practice our courts admit 


them, according to the common law 
rules of evidence. 

Proof must be made in open court 
that the witnesses and party are 
dead &c; and then proof of the hand 
writing is received. The whole is 
minutely certified on the back of the 











deed, under the hand of the clerk or 
prothonotary and the seal of the 
court. The deed is then admitted to 
record. 

If the deed without being proved 
and recorded, is offered in evidenct 
on a trial, it is admitted on making 
the secondary proofs allowed by the 
common law. 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 





further proof or authentication that 





in such country ? 
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4. Ifthe grantor and witnesses are 
ina foreign country, and the wit- 
nesses are living, there is no other 
provision for taking the proof in 
such foreign country, than that con- 
tained in the 2d. sect. of the supple- 
ment to the act for recording deeds. 

This said 2d. sect. is given almost 
verbatim, in answer to question JV. 
o4, Ifthe witnesses be dead, there 
is nO provision. 

98. Are deeds and mortgages 

recorded, evidence ; by whom are 
copies exemplified ? 
A. When duly recorded, they are 
evidence on trials. Copies must be 
exemplified by the recorder of deeds, 
and certified under his hand and the 
seal of his office; and when so certifi- 
ed, our act (Vol. 1. 222.) declares, 
they shall be allowed in all courts of 
law where produced, and shall be as 
good evidence, and as valid and ef- 
fectual as the original deeds, or as 
bargains and sales enrolled in the 
courts of Westminster, and copies 
thereof. 

29. In what order, do mortgages 

take preference of each other ? 
4. Mortgages take preference of 
each other, only in the order in 
which they are deposited in the re- 
corder’s office for the purpose of be- 
ing recorded. They become liens, 
only from the minute they are so de- 
posited. (See answer to question 
No. 10.) 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
Sage gains no priority by first re- 
gistering ? 

dl. No. 

31. May deeds of mortgage, be 
acknowledged and proved in like 
manner in and out of the state, re- 
corded and have like competency in 
evidence, as absolute deeds &c 2 
‘. They may. In the respects in- 
148 
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quired of, they do not differ from 
absolute deeds. 

$2. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2? 
4. There is not. 


No. Ill. JUDGMENT, (EXECUTION) 
&C. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state 2 
1. Judgments bind real estate. If 
the personal is not sufficient, real 
property may be sold on execution. 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 
4. A judgmentisa lien on real es- 
tate, situated in the county where it 
is rendered, from the time it is actu- 
ally signed or rendered, against the 
alienation of the debtor. 

Our law (4 Vol. 462. sec. 26.) au- 
thorises the sale of lands, tenements 
and hereditaments, by order of the 
chancellor, upon such terms and in 
such manner as he may direct, by 
the sheriff or by any party to a suit 
in chancery, when any such sale 
shall be necessary to give effect to 
and to carry into execution a decree 
of the court of chancery. Such 
sales are as available in law to the 
vendees, as sales of land, seized and 
sold upon judgment and execution by 
virtue of any law of the state. 

If the decree which warranted the 
order, whereupon the lands, tene- 
ments or hereditaments were sold, is 
reversed by the high court of errors 
and appeals, the lands &c. so sold 
or avy part thereof, are not to be 
restored nor the sale avoided, but 
restitution shall be made in such case 
of the money or price only for which 


































such lands were sold. No such sale 
is valid, until return thereof is made 
to the court of chancery, and such 
sale approved and confirmed by the 
chancellor. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

4. The order of priority among 
judgment creditors in respect of real 
estate, is determined by the priority 
of the judgment, and not by the de- 
livery of the execution to the officer. 

36. Does a judgment bind, after 
acquired land 2 
4. A judgment binds after acquired 
land. (1) 


37. In respect of chattels, has the } 
/4. Execution cannot in the first in- 


first judgment, or first execution de- 
livered, the preference ? 

4. With respect to chattels as be- 
tween creditors, the first execution 
delivered to the sheriff or proper offi- 
cer has the preference. 











38. In respect of chattels, may the | 
debtor alienate, before execution de-. 


livered 2 

A. The debtor may alienate chattels 
(bona fide) for a valuable considera- 
tion, before execution delivered, as 
he may at common law. 

39. Isa prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. 2 
4. The courts in the state of Dela- 
ware, in civil causes, having con- 
current jurisdiction throughout the 
state, and the terms being at differ- 
ent periods of time, in the respec- 
tive counties and in the state, their 
judgments are liens, only upon real 
property of the debtor or defendant 
situated in the county, in which the 


(1) This has not been decided in Delaware, but 
the law always soheld: There is a case contra. 
(6. Binn. 135. Penn.) M.S. 

The case nm 6. Binn. seems to rest principally 
on some local decisions, which the court thought 
On the mere common law, 


decisive as arule. 
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court is held, when the judgment js 
rendered, according to the time 
when rendered. 

40. Is there any Court in which 
a Judgment will bind the lands, jy 
every county ? 
4. By the constitution of the state, 
(Article 6. sec. 8th.) no judgment iy 
the supreme court or court of com. 
mon pleas held for one county shal} 
bind lands or tenements in another, 
until a Testatum Fieri Facias being 
issued, shall be entered of record iy 
the office of the prothonotary of the 
county wherein the lands or tene. 
ments are situated. 

41. Can execution be taken out at 
once, in every county, &c. ? 


stance issue or be taken out at once 
in every county, a fi. fa. must first 
be taken out in the county where the 


judgment is entered, which being re- 


turned nulla bona or the same enter- 
ed without waiting for the return of 
the writ, a Testatum Fi. Fa. may 


, be issued into a county different from 


thatin which the judgment was ren- 
dered, subject to the liens existing 
in the county to which it issues, 
prior to the time of filing and en- 
tering of record the Testatwm in tie 


office of the prothonotary of the 
| county where the lands or tenements 


are situated, which are to be bound 
by it. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisement 
&c. and on what conditions as to pay- 
ment 2 
A. After judgment, the personal pro- 





the Judges differed. C. J. Tilghman held, that 
the judgment bound, the after acquired land 
Yeates and Breckinridge the contrary: _ 

The opinion of the C. J. coincides I beli 
with that of most lawyers; though doubtless there 
is some contrariety. Ed. 


eve 
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perty of the defendant is first liable ; 
if no personal, or it is insufficient, 
the oficer under the fi. fa. may then 
levy upon the real estate and hold 
an inguisition upon the same, and if 
by the inquisition and return of the 
officer on the fi. fa. it appears, that 
the annual rents and profits of the 
realestate beyond all reprizes will 
not within 7 years pay the debt or 
damages and costs, the fi. fa. being 
returned to the next term of the 
court, a Vend. Eaponas may be is- 
sued to sell the land or real estate of 
ihe debtor or defendant ; on which 
the officer having first given 10 days 
notice in writing to the defendant, 
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and put up written notices in the 
most publick places of the respec- 
tive hundreds of the county, 10 days 
before the day of sale, may proceed 
and sell publickly the defendant's 
realestate, to the highest and best 
bidder. 

If by the inquisition and return of 
the sheriff, it appears that the lands 


Judgments, obtained by scire fa- 
cias on “mortgages.” 

Under these, by writ of levari_fa- 
cias and notice as above mentioned, 
the lands and tenements mortgaged 
may be sold immediately. No in- 
quisition is necessary and no regard 
had to personal property, whether 
there be any or not. 

All sheriffs’ sales, are considered 
to be for cash; but the oflicers gen- 
erally make their own conditions as 
to the payments, so as to have the 
money at the court to which the writ 
is returnable. The conditions, usu- 
ally have been cash for personal pro- 
perty, for real, 10 per cent deposit, 
and the balance at the court, or when 





the deed is executed. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 

4. Insuch case, a deed executed and 





and tenements of the debtor will ex- 
tend, then the creditor can only pro- 
ceed by writ of elegit, under which 
the officer summons a jury of 12 free- 
holders, who fix the annual rent at 
which the creditor is to hold and 
possess the lands and tenements of 
the debtor, and thereupon possession 
is delivered of the same to the cred- | 
itor, who holds them as tenant by 
clegit. 

The sheriff or officer may under | 
a lewari facias, seize in execution | 
lands which are unimproved, and al] 
lands and tenements which yield no 
Yearly profit, and thereupon with or 
Without a writ of vend. exp. make 
publick sale thereof for the most they 
Will yield, and pay the price or value | 
of the same to the creditor towards | 
satisfaction of his debt, giving 10 | 
days notice as above stated. | 











acknowledged in open court by the 
sheriff, or in vacation before a sin- 
ele judge, is valid. 

It is not necessary, that the sale 
be confirmed by the court, for the 
purpose of vesting all the title or 
interest of the debtor in the purcha- 
ser; if the sale is not set aside, or 
no objection made to it at the court 


‘to which the writ is returnable, it 
' stands confirmed. 


The actual confirmation by the 
court, is only necessary to obtain 
possession by a summary proceeding 
either from the debtor or his tenant, 
when the sheriff sells lands or tene- 
ments of which they or either, are 
in the actual possession. 

If there be fraud or irregularity in 
a sale made by the sheriff or other 
ollicer, the court out of which the 
execution issued, at the return there- 
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of or during the term to which it is 
returnable,affords summary redress; 
or even ata subsequent or later term, 
provided the delay is satisfactorily 
accounted for. 

On motion, supported by the de- 
fendant’s affidavit in writing or that 
of any other person stating the ob- 
jections to the sale, arule is entered 
to show cause why the sale should 
not be set aside. And upon inquiry 
‘by proof at bar, the rule is either 
made absolute or discharged. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

A. No. 

45. Is there any writ of levari fa- 
cias, clegit, extent, &c. in your state ? 
A. The writs already mentioned. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

A. No. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

1. None. 

48. May the debtor redeem land 
sold on execution, &c. ? 
A. No. 

49. May judgments on warrant 
of attorney, be entered in vacation ? 
4A. Yes. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

A. Yes. 

51. In suchcase, is the judgment 
an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution 2 
A. Yes. 

52. If after sale and conveyance 
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of land on execution, the judgment jg 
reversed ; does the estate revert, &¢,2 
I. On the reversal of a judgment 
which warranted the execution on 
which a sale was made, the lands oy 
tenements or any part thereof are 
not restored, but only restitution of 
the money or price for which such 
lands were sold. (1 Vol. 115. 5. 8.) 
53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal? 

A. No ca. sa. may issue upon a judg. 
ment in any of the courts of this state, 
against a defendant being an inhab- 
itant, until a fi. fa. has been issued 
and the sheriff thereon returns, that 
the defendant in said writ named, has 
not either personal or real property 
within the county suflicient to pay 
the debt ; or until the plaintiff obtain- 
ing the judgment makes oath or af- 
firmation that, he or she verily be- 
lieves that the defendant has not su- 
ficient personal or real estate to sat- 
isfy such debt, interest and costs, 
contained in such judgment; which 
oath or affirmation may be adminis- 
tered by the prothonotary of the 


court, where such judgment has been 


rendered, and filed by him previous 
to issuing the ca. sa: Every ca. sa 
issued otherwise, is void. 

Special bail, is exonerated by 
surrendering the principal at any 
time before adjournment of the court 
to which the scire facias is returna- 
ble, not afterwards, except by spe- 
cial order. (1) 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.’ 
A. The debtor may be imprisoned 
for any sum, and none are exempt. 

55. Is the Ca. Sa. regulated by 
the common law, 4c. ? 

A. The ca. sa. is regulated and its 
effects determined by the common 





(1) This is by rule of court. MS. 
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law, except as to the time and man- 
ner of its issuing in the first in- | 
stance, as stated in Answer to No. 
53. and additionally, by the opera- 
tion of the several insolvent laws. 
56. Are any kinds of personal es- 
tate exempt from execution ? 
J. No kind of personal estate is ex- 
empt from sale, on execution pro- 


CESS 
No. 1¥. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
lav in your state, kc. Are any per- 
sons on account of the nature of the 
deut, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 

your insolvent law ? 
4. There are several acts of assem- 
bly under which, insolvent debtors 
may be released from imprisonment 
upon surrender of their property. 

The principal act is to be found 
1. Vol. 196.c. 76. passed 13, Geo. il. 
1740). 
|. In the case of persons having chil- 

dren, or being above 40 years of 

age and the debt &c. above 40s. 

By this act, persons having a 
charge of small children not of age to 
be bound apprentices, or being above 
49 years of age, imprisoned for any 
sum or sums of money or other debt 
above 40 shillings, may exhibit a pe- 


ltion to the supreme court or court of | 


fommon pleas, (1} certifying the 


.!) Phis act says to “ any of the courts of law, 
‘rom whence the process issued;” at present it 
‘nay be either to the S. Court; or C. of common 


pleas, by act of 1808. (4 Vol. 213.) Ed. 
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cause or causes of imprisonment and 
an account of the petitioner’s real 
and personal estate, with dates of 
the securities wherein any part of it 
consists, and the deeds ov notes re- 
lating thereto, and names of the wit- 


her knowledge extends. 

Upon this, the court is directed 
by order or rule, to cause the priso- 
| ner to be brought up, and the seve- 
ral creditors at whose suit he or she 
is charged, and all other creditors 
that are or can be known to the 
court, to be summoned to appear 
personally or by attorney; at a day 
to be appointed by the court. 

On the day fixed, the court, (on af- 
fidavit of notice to the creditors, or 
that they are not to be found) ina 
summary way examine into the mat- 
ter of the petition, and hear allega- 
tions on either side: If they are of 
opinion the petitioner ought to be dis- 
charged, the prescribed oath is ad- 
ministered in open court, and if the 
creditor or creditors are satisfied 
with the truth of it, the court may 
immediately order the lands, goods 
and effects contained in the account, 
or so much of them as may be suffi- 
cient to satisfy the debt or debts 
wherewith the prisoner is or shall be 
charged, together with costs of suit 
and gaoler’s fees, to be by a short 
endorsement on the back of the pe- 
tition signed by the prisoner, to be 
| assigned to the creditors or one or 
more of them, in trust for them- 
| selves and the rest, or to some pro- 
per person or persons appointed by 
the court in trust for all the credi- 
tors. 

The assignment, excepts the wear- 
ing apparel and bedding of the debt- 
or, and the tools of his trade or call- 
ing not exceeding 5Z. in value for 
the whole, to be appraised by 2 
| credible persons duly qualified. 








nesses to the same, as far as his or ~~ 





































On the assignment being execut- 
ed, the prisoner is discharged by or- 
der of the court from custody, on ac- 
count ofthe causes mentioned in the 
petition and no other. 

But if any creditor is not satisfied 
with the truth of the prisoner’s oath 
&c, and desires further time &c. the 
court must remand the prisoner, and 
direct his appearance, and that of 
the creditor or creditors dissatisfied, 
at another day in the ensuing term. 

On that day, if the dissatisfied 

creditor or creditors do not appear, 
or are unable to discover any estate 
or effects of the petitioner omitted in 
the petition, or to show any proba- 
bility of his being forsworn &c, then 
the court shall immediately dis- 
charge the prisoner upon such as- 
signment of his effects: wnless such 
creditor or creditors immediately 
give suflicient security, within the 
state, to the treasurer of the county 
in which the debtor is imprisoned, 
to indemnify the county or any hun- 
dred thereof, from all charges on 
accéunt of the debtor’s imprison- 
ment or otherwise; and against any 
charge on account of the sickness of 
any of the small children of the pri- 
soner or otherwise ; and to pay to 
the person appointed by the court, 
such sum of money as the court ad- 
judges reasonable to maintain the 
prisoner and his or her small chil- 
dren, to be paid on the 2d day of eve- 
ry week, and so long as imprisoned 
on such suit or suits. 

The prisoner refusing the oath &c, 
or having taken the same, being de- 
tected of falsity therein, is to be re- 
manded. 

A person imprisoned after such 
discharge, upon showing a duplicate 
thereof to any judge of the court 
whence the process issued, may be 
released from custody by such judge, 
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son of any judgment or decree {oy 
the payment of money only, or any 
debt, damages, contempts, Costs, 
sum or sums of moncy contracted, oc. 
casioned, occurred or growing due, 
before the time of discharge, the 
party where the arrest is on mesng 
process, giving a warrant of attorney 
to appear to such action and plead 
thereto. 

The discharge, is not to acquit 
any other persons, liable for such 
debt &c. but such others are to re. 
main answerable, as if no suit had 
been brought against the person dis- 
charged. 

Prior judgments and decrees, stand 
good against the estate real and per- 
sonal of the insolvent of which lhe 
was seized or possessed or any in 
trust for him, at the time of dis- 
charge or acquired afterwards; and 
creditors may take out new execu- 
tions against the estate &c. after the 
discharge, in like manner as before, 

The effects assigned (1) if not suf- 
ficient to pay all the debts and costs, 
are to be divided pro rata. Land- 
lords are entitled to recover 1 year’s 
rent, and may distrain for it as be- 
fore the act. No goods on the de- 
mised premises or liable to distress, 
to be removed without consent of the 
landlord, until the rent not exceed- 
ing one year, is satisfied. 

Creditors, not having had notice 
of the application as aforesaid, are 
not barred. 

A prisoner convicted of perjury in 
his oath &c. is to suffer the pains XCy 
by law inflicted on persons guilty of 
wilful perjury; may be taken on pro- 
cess de novo, and charged in exectl- 
tion for debt, as if he had never been 


i'taken in execution before, or (lis 


charged, and never alter have tlie 
benefit of the act. 
(1) It would appear from the terms of the law, 





where the imprisonment is by rea- 


that no property passes to the assignees, but that 
containcd in the assignment. Ed. 
















Persons not resident in the state 
for one year next preceding the im- 
prisonment, are not entitled to the 
henefit of the act, except where the 
arrest be for a demand under 40s, 
and the person having no effects &c, 
is liable to make satisfaction by ser- 
vitude, &c. (See Post, as to this ex- 
ception. ) 

By the foregoing act, (of 1740) 
where the demand is above 40s, and 
the petitioner has a charge of small 


children &c., or is above 40 years of 


age, and resident for a year as afore- 
said, he may be discharged, on the 
terms and in the manner just set 
forth. 

But, it having been supposed that 
ifthe person applying, hada charge 


age of 40, there was not a discretion- 
ary power in the court to reject his 
petition, if creditors did not appear 
and prove fraud &c. 

A supplement was passed, Chap. 
98. 23. Geo. il. (1750. 1. Vol. 282.) 

By this, it is provided, that where 
apetition is presented as prescribed 
in the aforesaid act, the court may 
proceed to summon the creditors &c. 
and on the day appointed &c, after 
hearing all that can be alleged on 
either side, may discharge the pri- 
soner if on the circumstances and equi- 
ty of the case, they are of opinion, he 
ought to be discharged, and proceed 
to administer the prescribed oath &c. 
but if on such examination they ad- 
judge that the prisoner on the mer- 
its of the case, ought not to be ad- 
mitted to the benefit of the act, they 
may reject the petition and remand 
him to gaol. 
_Or, if he is willing to surrender all 
his effects &c. towards the payment 
of his debts, and make satisfaction 


for the residue by servitude, then — 


they may adjudge the debtor to 
serve his or her creditors, their 
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ex’ors, adm’rs or assigns, in order, 


| f : 
as the judgments shall be entered 


against him or her, and dignity of 

the debts, for any term not exceed- 

ing 7 years:— 

There is a saving, of the former 
act in all other respects. 

The foregoing acts, relate to per- 
sons, who havea charge of small 
children &c. or, who are above 40 
years of age and where the debt 
exceeds 40s; the petitioner having 
been resident one year. 

{l. Acts giving relief, onthe condition 
of servitude, where the petitioner 
has nota charge of smail children, 
or is under 40 years of age. 

1. It is provided, sec. 19 of the 


‘original act (13 Geo. ii. 1 Vol. 
of small children, or was above the 


208.) that any person being impri- 


|soned for any sum above 40s. and 
not being above 40 years of age nor 


having the charge of small children 
&c. may, at the court next succeeding 
his imprisonment exhibit on cath &c. 
an account of his or her effects Gfany 
they have) in law or equity, and the 
names of creditors at whose suit im- 
prisoned, and the sums they owe, 
and when due as far as they know, 
and shail by their petition show to 
the court their imability to pay the 
debts for which they are imprisoned, 
and shall make an assignment of 
their effects (if any they have) to any 
person or persons appointed by the 
court, in trust for their creditors, or 
for such of them as the court directs, 
and shall signify their willingness to 
make satisfaction by servitude for the 
debt or residue of debts according 
to the judgment of the court, in or- 
der as the judgments shall be entered 


‘against him or her and dignity of 


the debts, if the plaintiff or plaintiffs 
will accept the same, then the court 
is required to adjudge the debtor to 
serve his or her creditors, their ex’rs 
&c 3 not exceeding 7 years. 
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And ifany of the plaintiffs or cred- | the justice is required to administep 


itors will not accept such ‘satisfac- 


tion, the defendant is discharged 

from the judgment, suitgceot, or de- 

mand ofsuch pit! 0» eweditor rciu 
sing. 

Ill. Discharges in all cases, where 
the debtor submits to servitude. 
By a subsequent act in 1808, (4 

Vol. 215, entitled an act for better 

securing personal liberty,) if the peti- 

tioner on application to the supreme 
court or court of common pleas, sig- 
nifies his willingness to deliver up 
all his effects towards the discharge 
of his debts, and to make satisfaction 
for the residue by servitude, the court 


on the circumstances and equity of 


his case, may adjudge the debtor to 
serve his creditors, or otherwise may 
remand him &c ; but the same court, 
or any other court having jurisdic- 
tion, may afterwards re-hear, and 
adjudge &c.on application. (1) 


IV. Discharge by a justice of the peace 
on terms of servitude. 


By the 11. s. of the original act, 
(1 Vol. 205.) any person whatsoever, 
arrested on a warrant from a justice 
for adebt under 40s, and offering to 
make oath &c. that he hath no ef- 
fects (except his wearing apparel 
&c. not exceeding the value of 5/,) 
and also signifying his willingness 
to satisfy the plaintiff or his assigns 
by servitude, and the plaintiff not 
making it appear that he has effects, 


(1) It would seem by this act, that the 19 sec. 
of the former act was suspended, and that in 
alleases whether the prisoner had a charge of 
children or not, or was over or under 40 years of 
age or the debt more or less than 40s, or resident 
or not, these courts may discharge the debtor, 
willing te assign and serve. The MS. does not 
mention whether the time of service is limited, 
but I suppose it is not to exceed 7 years. 

This act of 1808, gives concurrent jurisdiction 
in cases of insolvents, to the Sup. Court and court 
of Common Pleas. Ed, 


the oath &c, and thereupon ordey Sa. 
| lisfaction for the debt and costs tp 
| be made to the plaintiff, by seryj. 
tude for such time as the justice 
thinks reasonable, not exceeding § 
months ; and if the plaintiff refuses 
to accept such service, Une justice 
is to discharge the debtor and oblige 
the plaintiff to pay all costs. 


PARTICULAR PROVISIONS. 


1. Discharge where plaintiff will noi 
indemnify the county ec. 

By an act in 1769. c. 194. (1. Vol, 
444.) any person imprisoned for 
debt or in any civil suit, may apply 
to the court by petition setting 
forth his condition, and true state of 
his or her affairs ; and the court are 





empowered to examine into the truth 
&c, and if it appears that the peti- 
tioner has not sufficient to maintain 
him or herself in prison and his or 
her family, and that they are likely 
to become chargeable to the hundred 
or county, the court may in their dis- 
cretion order the creditor or credit- 
ors at whose suit the arrest &c. is, to 
enter into recognizance to the trea- 
urer of the county or overseers of the 
poor of the hundred, with one sufl- 
cient surety at least, to indemnify the 
hundred or county from all costs and 
charges which may arise by reason 
of such imprisonment, either for the 
maintenance or by the sickness of the 
person in prison or his or her family, 
which recognizance is to be taken 
by the prothonotary of the court. 
Upon refusal or neglect of the 
creditor or creditors to comply with 
such order in 20 days, and a certifi- 
cate of that fact from the prothono- 
tary under his hand to the sheriff or 
gaoler, such officer is required to re- 
lease the prisoner on his or her fil- 
ing common bail in the actions de 





pending. 
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And by the act of 1808. s. 3. (4. 
Vol. 215.) any such poor prisoner 
may in vacation, apply by petition to 
any judge of the Sup. Court or Court 
of Common Pleas where he is impri- 
soned, setting forth his condition and 
state of affairs &c. (as under the law 
of 1769) aud if on examination it ap- 
pears that the petitioner is likely to 
become chargeable &c, or his family 
Ac. (as in the act of 1769 mention- 
ed) the judge may order the creditor 
at whose suit the arrest is, forthwith 
to enter into recognizance in the 
name of the treasurer of the county 
with one sufficient surety at least 
to indemnify such hundred or county. 

s.4. If the creditor neglect or re- 
fuse to comply within 20 days after 
the order and 10 days notice to him 
or his attorney, the prisoner shall be 
discharged : 

s.5. Common bail may be filed 
to all actions depending against such 
prisoner ; judgments obtained to be 
good, and new executions may issue. 

If a creditor reside out of the state, 


}1821,2] DELAWARE. strate Law, AND REGULATIONS. 





1049 


ist. One years residence in the 
state, previous to the petition. 

2d. And the debt or demand, ex- 
ceed 40s. 

sd. And the petitioner be above 
40 years of age, or having a charge 
of small children, of not suflicient 
age to be bound apprentices. 


These circumstances existing, and 
upon surrender of property, assign- 
ment &c. on oath, and after notice 
to and hearing of creditors, the debt- 
or may be discharged, in the discre- 
tion of the judges. 

But though all the conditions are 
complied with and the court after 
two hearings satisfied, yet if any 
creditor or any number of them 
agreeing together insist on the pri- 
soner’s being detained in prison, he 
or she may be kept there for life, on 
their giving bond to indemnify the 
county &c. against the charges of 
the prisoner or his family &c, and 
the payment of such weekly sum to 
the prisoner as the court may ad- 
judge &c. 





his agent or attorney may be sum- 
moned, and such notice sutticient. | 


2. Convicts. discharge of. 


By s.7. of the act of 1808, per- 
sons confined on Conviction in the 
oyer and terminer or quarter ses- 
sions, and unable to pay fines, for- 
feitures, restitution money or gaol 
lees, may be adjudged by the court to 
be disposed of by the sheriff as a ser- 
‘unt, for payment thereof, not ex- 
ceeding 7 years. 

By s. 8. persons in prison under 
the authority of the U. States, to 
have no benefit of this act. 

On the whole it appears, 
| Il. That no person male or female, 
Can have the benefit of the insolvent 
‘tin Delaware, (but on condition of 
“rvitudes ) unless there be. 












The time required to pass through 
under the general insolvent law ot 
1740, on a surrender of property, 
and which discharges the person on- 
ly from arrest, on antecedent de- 
mands, cannot be less than 3 months 
viz, at the court next after the peti- 
tion, and if then any creditor dis- 
sents to his discharge, the court must 
remand the prisoner, and the case is 
deferred to the ensuing court &c. 


II. or, 

A discharge may be effected on 
petition, oath and surrender, where 
the petitioner, is under 40 years of 
age, or has not small children, or 
the debtis under 40 shillings, or not 
a years residence; butin these cases, 
whether the commitment is by a 
justice or the supreme court, the dis- 
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charge is only on condition of sur- 
render and servitude. 

III. or, 

A discharge may be under the act 
of 1769.5. 1. 2, & 1808 s. 5S, in term 
time or vacation on petition of the 
debtor, setting forth his affairs and 
showing he is unable to maintain 
himself or family &c, in which case 
the court or judge may discharge 
him, unless the creditor or creditors, 
will indemnify the county, and hun- 
dred &c. from any charge of such 
prisoner or his family &c.(1) 


No. Vv. WILLS, &c. 


61. Are lands and frechold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. 2 
4. Lands and freehold interests are 
devisable at the pleasure of the tes- 
tator, and to the entire disinherison 
of his children and issue. 

2. What formalities of execution, 
are essential to a will of lands &c 2 
4. By section 2, of an act of assem- 
bly (Vol. 1. 342. c. 145. 1753.) en- 
titled ** An act concerning written 
and nuncupative wills,” (which sec- 
tion is similar to section 5 and 6, of 
the Stat.29. Car. ii.c. 3.) itis enacted, 
that all devises and bequests of any 
lands or tenements, shall be in writ- 
ing, and signed by the party so de- 
vising the same, or by some other 
person in his or her presence, and 
by his or her express directions, and 
shall be attested and subscribed, in 
the presence of the said devisor, by 


(1) The foregoing is, as far as I can under- 
stand these singular laws, their purport, on the 
subject of debtors in prison and insolvents. 

The gentleman who furnished these articles, 
sent me the several acts, rather in detail, according 
to the time of passing: I have endeavoured to 
make some digest of them, and in doing so have 
not perhaps contributed much to their elucida- 
tion. kd 
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two or more credible witnesses, oy 


else they shall be utterly void and of 


none effect. 

63. What formalities are required, 
in the revocation of wills of land? _ 
1. No devise in writing, of aly 
lands, tenements or hereditaments 
or any clause thereof, shall at any 
time, be revocable, otherwise than by 
some other will or codicil in writ: 
ing, or other writing declaring the 
same, or by burning, cancelling, 
tearing, or obliterating the same, by 
the testator or testatrix, or in his or 
her presence, and by his or her di- 
rections and consent. But all devi- 
ses and bequests of lands and tene- 
ments shall remain and continue ix 
force, until the same be burnt, can- 
celled, torn or obliterated, by the 
testator or testatrix, or by his or her 
directions in manner aforesaid, or 
unless the same be altered by some 
other will or codicil in writing, or 
other writing of the devisor, signed 
in the presence of two or more credi- 
ble witnesses, declaring the same. 
(Same act, sect. 2; Vol. 1. 342, 343.) 

64. Are the provisions of the 2! 

C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 
4. By the two preceding answels 
you will observe, that sections 54 6. 
of the Stat. 29. Cur. ii. c. 3, are sub- 
stantially contained in sec. 2. of ou! 
act, Vol. 1. 342. &c. The only dif- 
ference is, that the English 5tat. 
requires at least three witnesses; hut 
by our act, two are suflicient. 

65. Before what court, or officer, 
are wills of lands and personalty. 
exhibited for proof: does the prool lu 
the probate court, affect the right 0 
the heir to question its execution al 
law as to land ? | 
A. Wills of lands and personaltys 
are exhibited for proof before the re- 
gister for the probate of wills and 
cranting letters of administration, ol 
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the proper county; but the proof be- 
fore the register, does not affect the 
right of the heir, to question the ex- 
ecution and validity of the will, at 
law. 

66. Is the execution proved by the 
yitnesses, or oath of the executors, 
or both, in the first instance 2 
J. The execution of the will, is prov- 
ed by one or more of the subscrib- 
ing witnesses on oath or affirmation. 
The register may examine the exe- 
cutor, touching his knowledge of 
the will; how long it has been in his 
possession, by whom delivered, and 
whether it is the true and whole 
last will and testament of the de- 
ceased. 

7. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

4. The will and inventory are re- 
gistered, and remain in the office of 
the register for the probate of wills 
and granting letters of administra- 
tion, of the county. 

Oilice copies, are evidence in all 
courts in this state. 

68. What formalities are required, 
to wills of chattels 2 
J. By a supplement to the act con- 
cerning written and nuncupative 
wills, passed January 1809, ( Vol. 
4, 270. sec. 1.) the same formalities 
are required to the execution of wills 
ofchattels or personal estate, as are 
required to the execution of wills of 
land. If these formalities are not ob- 
served, such wills of personal estate 
are void. The same formalities re- 
(uired in the revocations of wills of 
land, must be observed in the revo- 
cation of wills of chattels or personal 
estate. 

In section 2, of the said supple- 
lent, it is enacted ** that where no 
uch last will and testament concern- 
WS any goods, chattels or personal 
‘state, hath been made, in writing, 


according to the directions of this 
act, any nuncupative will, made in 
manner and form as is directed in 
the act to which this is a supplement, 
shall be good and available, and 
may be received and proved, accord- 
ing to the directions of the said act. 
And nothing in this act, shall be con- 
strued to repeal or alter the 4th. 5th. 
6th. and 7th. sections of the act to 
which this is a supplement, except 
only in case where a written will 
hath been made as aforesaid.” 

The sections of the act entitled 
‘fan act concerning written and nun- 
cupative wills,” are copied verba- 
tim from the 19th, 20th, 21st & 22d 
sections of the statute of frauds, 
| (29. Car. ii. c. 3.) (1) except this dif- 
ference between the 4th sec. of our 
act, and the 19th sec. of the statute, 
namely, the 4th sec. of our act de- 
clares, that “ no nuncupative will 
shall be good, where the estate there- 
by bequeathed shall exceed the val- 
ue of fifty pounds that is not proved 
by the oath or solemn affirmations of 
two credible witnesses at the least’? 

The 19th sec. of the 29. Car. ii. 
c. 5. you recollect, says, that * no 
nuncupative will shall be good where 
the estate thereby bequeathed shall 
exceed the value of thirty pounds, 
that is not proved by the oaths of 
three witnesses at the least.’ &c. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; oris a will of 
personals provable by the rules of 
the common law &c 2 
A. See the preceding answer, No. 
68. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

71. If not, what is to be done to 
enable them to sue ? 








(1) See. 7 Bar, $37. Wills, Wils. Edit. 
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4. Executors having letters testa- 
mentary or administrator’s letters of 
acministration, granted in another 
State, May sue in this state.(1) 

72. Are exemplifications of willis 
and testaments, by the proper oiii- 
cer In other states, evidence in your 
courts &c ? 

4. Exemplifications of wills and tes- 
taments by the proper officer in 


(1) We have two acts relating to this subject. 
By one (Vol. 1. 82. Anno. 1721.) it is deetared in 
substance, that when any person shall die having 
bona notubilia in several counties of this ** state,” 
and in Pennsylvania, or elsewhere, and any per- 
son not residing in this * state,” obtains letters ot 
administration out of the “state” the deceased be - 
ing indebted to any of the mhabitants of this 
** state,” tor a debt contracted within the same, 
to the value of 2UZ. tien and in such case, such 
administrator betore he can obtain any judgment, 
in any court of record within this “ state’’ agains: 
any inhabitants théreof, by virtue of such letters 
of administration, is obliged to file them witt, 
some of the registers in this “state,” and raus! 
enter into bond with sufficient sureties, who hav« 
visible estates here, with condition to pay and sa- 
tisfy all such debts as were owing by the intestate 
at the time of his death, to any person residing 
in this “ state,” so tar as the effects of the de- 
ceased within this state, will extend. 

The other act was passed June 16, 1769, (Vol. 
1. 448. 449. &e.) and in substance enacts, that 
any will in writing made by a person residing 
outof the “state” whereby any lands within the 
state are devised, which shall be proved in the 
chancery in England, Scotland, Ireland, or any 
colony, plantation or island in America belong- 
ing to the king of Great Britain, or in the hus- 
tings or mayor’s court, in London or in some 
Manor court, or before such person or persons 
as have fewer or authority at the time of 
proving such will (in the places aforesaid) to take 
probates of wills, shall be good and available in 
law for granting the lands devised, as well as of 
the goods and chatfels bequeathed by such will. 

The copies of such will, and of the bill, an- 
swer, depositions and decree, where proved in 
any court ef chancery, or copies of such will and 
the probate thereof, where proved in any other 
court, or in any office as aforesaid, being trans- 
mitted to this “ state,” and produced under the 
public or common seal of the eourt or office 
where the probate is taken or granted, or under 
the great seal of the kingdom, colony, plantation 


other states, pursuant to the provi- 
sions of the act recited in answer 
to No. 70. 71. (Vol. 1. 448. &c,) 
are evidence in our courts. 

So also, if certified under the acts 
of congress prescribing the mode of 
authenticating records &c.(1) 

73. How are foreign wills and 
testaments proved in your state, &¢? 
A. We have no other statutes thay 





orisiand within which such will is proved, (ex- 
cept copies of such wills and probates as shail ap. 
pear to be annulled, disapproved or revoked) 
are declared and enacted to be matter of re. 
cord, and to be good evidence in any court of 
law or equity within this state,” to prove the 
And further, 
all such probates granted out of this state, being 


gift or devise made in sueh will. 


produced here under the seals of the courts or 
offices granting the same, are declared to be as 
sufficient to enable the executors by themselves 


or attorneys to bring their actions in any court 
within this “ state,” as il the same probates or 


letters testamentary, were granted here and pro- 
daced under the seal of any of the registers’ of- 
fices within this ‘* state.” 

The 2d sec of this act, (Vol. 1. 450,) provides, 
that nothing contained in the act, shall be con- 
itrued to confirm or establish any devise of lands 
within this state, in a will made since May 1st. 
A. D. 1754, by any person residing out of the 
state, unless in the execution of such will, the 
essential formalities shall be complied with, 
which are required by the act concerning written 
and nuncupative wills. (See answer Wo. 62.) 

In the 3d sec. of the act, (Vol. 1. 450.) it isde- 





clared, that the copies of such wills and probates, 
so produced and given in evidence, shall not be 
retried by the court to the person producing 
them, but shall be recorded in the office of the 
register of the county where the same are giveu 
in evidence, at the expense of the party prv- 
ducing the same. And if any such will shall al 
terwards appear to be disproved or annulled be- 
fore any judge or officer having cognizance there- 
of, or to have been revoked or altered by the 
testator, by a latter will or codicil, in writing, du- 
ly proven as aforesaid, the party aggrieved, his 
heirs, executors, administrators or assigns, May 
have an action for what may be taken or de- 
tained from him by oceasion of such will, ora 
writ of error for reversing the judicial proceed: 
ings thereon, as the case may require. 

(1) See laws U. S. (Bioren’s Edit.) 2. Vol. 102, 
3. Vol. 621. and ** Tennessee,” ante 775, where 





| those laws are copied. Ed. 
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those mentioned in answer to No. 70 
and 71, relating to wills and admin- 
jstrations in other states, or foreign 
countries. Nor have we any provi- 
sions by statute for the mode of ex- 
emplifying foreign deeds, judgments 
&c, in order to be evidence in our 
courts. They are left to the opera- 
tion of the common law rules of evi- 
dence. 


Vote. For provisions in favour of children born 
after “will? made ; and for wife and children, 
where a willis made before the marriage ; see 
post. “Descents ;” tit.“ Particular provisions.” 
Clauses 1, 2, 5. 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 


blood: does the common law govern? 
4. When a person dies intestate, 


seized in fee simple of lands, tene- 
ments and hereditaments within this 
state, at the time of his death, they 
are subject to a division and are dis- 
tributed as follows, to wit, 


To the widow and children. Ad- 

vancement. 

1. One third part to the widow of 
the intestate, during her natural life, 
(where she shall not be provided 
for by marriage settlement or other- 
wise,) and the residue in equal por- 
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And in case there be any child or 
children who shall have any real es- 
tate by such settlement from the in- 
testate, or shall be advanced by the 
intestate in his lifetime, by part or 
portion not equal to the share which 
shall be allotted to the other chil- 
dren by such distribution as afore- 
said, then so much of the real estate 
of such intestate shail be distributed 
to such child or children as shall have 
had any such settlement from the 
intestate or were advanced in his 
life time, as shall make the real es- 
tate of all the children to be equal, 
as nearly as can be estimated. (Vol. 
1.288, 289.) (1) 

Lo the widow and brothers and 

sisters. 

II. In case there be no child or 
children, nor any Jegal representa- 
tives of them, then one moiety of the 
real estate is allotted to the widow 
during her natural life, and the resi- 
due distributed equally amongst the 
brothers and sisters of the deceased, 
or their legal representatives. (See 


| Half blood. post. iv.) 


To the next of kin. 


| dif. In case there be no brothers 
or sisters, or legal representatives 
of them, the said residue is distri- 
buted equally to every of the next of 
kindred of the intestate, who are in 
equal degree, or those who legally 


tions amongst the children of the | Pepresent them. 


intestate, or such as shall legally re- 
present them, ifany of them be dead, 
and to their heirs and assigns forev- 
er: other than such child or children 
who shall have any real estate by 
settlement, or shall have been advan- 
ced by the deceased in his lifetime, 
by portion or part ofsuch real estate, 


equal to the shares which by such | 
distribution shall be allotted to the | 
other children to whom suck distri- daughters inherit as copareeners 


butions are made. 


in case there be no wife, then all 


, (1) Formerly, the eldest son or his lawfal is- 
». ) 
| sue had two shares or a double portion ‘of the 


whole real estate of the intestate. But now by 


act of assembly (Vol. 2, 1172. and Vol. 4, 271,) 








the eldest son or his lawful issue, or their repre- 
, sentatives, shall receive an equal share or propor- 
| tion withthe other children, and no more. 

| Where there are sons, all the children hold the 
| real estate (until partition be made) as tenants in 
common, but when there are no sons, the 
(Vol. 1, 85, 
1 289.} 
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the said real estate is to be divided 
amongst the children of the intestate, 
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| the said residue shall go equally to 


or their legal representatives, in 
manner and form aforesaid. 

And if there be no wife or child, 
(1) then to the brothers and sisters 
of the deceased or their legal rep- | 
resentatives. 

And in case there be no brothers 
or sisters or legal representatives of 
them, then to the next of kindred in 
equal degree of the intestate, and 
their legal representatives as afore- 
said. (1 Vol. 288. 24. Geo. ii. c. 119. 
1751.) 

Representation among collaterals. 

In the division of intestates’ real es- 
tates,there shall be no reprentatives 
admitted amongst collaterals after 
brothers’ and sisters’ grand chil- 
dren. (1 Vol. 419.c. 186. 1766.) 


To the half blood. (See ante I.) 

IV. Where a man shall die intestate, 
being owner of any real estate with- 
in this state, leaving children by dif- 
ferent venters, or any woman shall 
dic intestate being owner of any real 
estate as aforesaid, leaving children 
by different fathers, and any of the 
aforesaid children shall afterwards 
die intestate without issue, the real 
estate of such child so dying, which 
came from the common parent, shall 
be distributed as follows, to wit,— 
one moiety to the widow of the in- 
testate, if any, during her natural 
life, and the residue thereof equally 
amongst all the brothers and sisters 
of the deceased, or their legal repre- 
sentatives both of the whole and half 
blood, being the issue of the same pa- 
rent from whom the estate came; and 
in case there be none such, then 
amongst the other brothers and sis- 
ters, or their legal representatives, 
and in case there be none such, then 











(1) Or reprentatives of a child, by construction. 
Ed. 
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every of the next of kindred in equal 
degree, of the intestate, and those 
who legally represent them. 

Real estate acquired in any other 
manner by any person dying intes- 
tate, and having no child or children 
nor any legal representatives of 
them, shall be distributed as follows, 
to wit, one moiety thereof to the wi- 
dow, during her natural life; and 
the residue equally amongst the bro- 
thers and sisters of the whole blood to 
the deceased, or their legal represen- 
tatives, and in case there be no bro- 
thers or sisters of the whole blood or 
legal representatives of them, then 
the said residue shall be distributed 
equally amongst the brothers and sis- 
ters of the half blood of the intestate 
or their legal representatives; and 
in case there be none such, then the 
said residue shall go equally to eve- 
ry of the next of kindred in equal 
degree of the intestate, and those 
who legally represent them. (1V%l. 
538. 1773.) 

To the wife. Escheat. 

V. if any one die intestate having 
no known kindred but a wife, then 
all his lands, tenements and heredit- 


_aments shall be enjoyed by bis wile 


during her natural life, and after her 
death, escheat to the state. 

And if any person, who at the time 
of his death was seized or possessed 
ofany realor personal estate within 
this state, die intestate without heirs 
or any known kindred who can in- 
herit and hold the same, such estate 
shall escheat to the state, subject to 
all legal demands on the same. (Vol. 
1.294, 295.1751. Vol. 3. 378.) 


ParricuLaR PROVISIONS. 
1. Posthumous children of one dying 
Intestate. 


If any posthumous child or cbil- 
dren of an intestate shall be born, 
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such child or children shall be enti- 
tled to such portion of the deceased’s 
personal and real estate as he, she 
or they would have shared if born 
and living at the intestate’s death. 
(Vol. 1.294. 8. 13.) 

9, Children born after the death of the 

Testator. 
s. Marrying or having Children, af- 
ter will made. 

If any person die, leaving a per- 
sonal and real estate, his wife being 
with child, and such person has dis- 
posed of his estate by will in writing, 
or by a nuncupative will, without ta- 
king notice of, or having made any 
provision in his said will, for such 
child or children in ventre sa mere : 

Or, where any person shall make 
his last will and testament, and af- 
terwards shall marry or have a child 
or children born after making such 
will, not provided for in any such will 
or otherwise, by the said testator, 
and die, every such person so far as 
regards the wife after married, and 
child or children born after making 
such will, or child or children in ven- 
ire sa mere and born after the death 
of the testator, shall be deemed to die 
intestate, and such wife and child or 
children shall be entitled to like 
parts, shares and dividends of the 
real and personal estate of the de- 
ceased, as if he had died intestate, 
and no such will had ever been made. 
(Vol. 1. 294. 1751. ib. 419. 1766.) 

77. Does the common law prevail 
on descents, in any cases, and what ? 
4. In the preceding answer is Ccon- 
tained, an abstract of our laws re- 
gulating the descent of real estates 
in fee simple. 

On this subject, you will observe, 
that the common law does not prevail 
in this state. But it may be remarked, 
that with respect to the descent of an 
estate in fee-tail, although restrained 
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are obliged to have recourse to the 
common law doctrine of inheritance. 

78. Is there any thing peculiar in 
your law of descents 2 

A. There is nothing peculiar in our 
law of descents, other than what has 
been already mentioned. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 

80. How among collaterals ? 

4. By an act of assembly entitled 
“an act for the better settling in- 
testate’s estates” (Vol. 1. 286. sec. 2, 
anno 1751.) the surplusage of an in- 
testate’s personal property is dis- 
tributed as follows, to wit, 

To the widow and children. Advance- 

ment. 

I. One third to the widow forever, 
and the residue by equal portions 
amongst the children of the deceas- 
ed, and such as shall legally repre- 
sent them, if any of the said children 
be then dead, (1) other than such 
child or children, who shall have 
any estate by settlement of the intes- 
tate, or shall be advanced by him in 
his life time, by portion or portions 
equal to the share which shall by 
such distribution be allotted to the 
other children, to whom such distri- 
butions are to be made; and in case 
there be any child or children or 
their representatives, who shall have 
had any estate by settlement from 
the intestate, or shall have been ad- 
vanced by the intestate in his life 
time by portion or portions nol equal 
to the share which will be due to the 


(1) Any festhumous childrea of an intestate 
are entitled to such portion of his personal and 
real estate as if such child or children were born 





and living at his death. (2ct of assembly, Vol 


he; . ° . . : 
»¥ the words creating the estate, we | 1. 294. #13. See descents.) 
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other children by such distribution 
as aforesaid, then so much of the sur- 
plusage of the estate of such intes- 
tate shall be distributed to such child 
or children, or their representatives, 
so advanced as aforesaid, as shall 
make the estate of all the said chil- 
dren to be equal, as nearly as can be 
estimated. 

To the widow and brothers and 

sisters. 

II. And in case there be no chil- 
dren, nor any legal representatives 
of them, then one moiety of the 
said personal estate to be allotted to 
the widow, and the residue to be 
distributed equally among the bro- 
thers and sisters of the deceased, or 
their legal representatives. 

To the next of kin. 

III. And in case there be no bro- 
thers or sisters, or legal representa- 
tives of them, then the residue(1) 
the said personal estate to be distri- 
buted equally to every of the neat of 
kindred of the intestate, who are in 
equal degree,(2) or those who legal- 
ly represent them. 

To the widow, the whole. Collateral 
representatives. 

IV. And if there be no kindred, 
then the whole of the said personal 
estate to be allotted to the widow of 
the intestate forever. 

ProvipED always, that there be 
no representatives admitted amongst 
collaterals, after brothers and sisters’ 
grand-children. 

Where no widow, &c. 

And in case there be no wife, then 
the said personal estate to be distri- 
buted equally amongst the children 
of the intestate, and their legal re- 
presentatives. 

And in case there be no wife or 


Ed. 
(2) Ifthere be but one wholis nearest in degree, 


(1) Being a moiety. 


that one excludes all others in aremoter degree: 
Eid. 


child, then the personal estate of the 
deceased to be distributed equally 


amongst the brothers and sisters of 
the intestate and their legal repre- 
sentatives. 

And in case there be no brothers 
or sisters, or legal representatives of 
them, then to the next of kindred jy 
equal degree of or unto the intestate 
and their legal representatives as 
aforesaid, and in no other manner 
Whatsvever.(1) 


To the State. 


V. And by sec. 2, of the intestate 
act ; and another act regulating es- 
cheats, (Vol. 3. 378,) where any per- 
son dies intestate, without wife or 
kindred, his personal estate shall 
escheat to the state, subject to all le- 
gal demands on the same. 

The intestate act of 1751, makes 





of | further regulations. As 


1. That no distribution, shall be 
‘made till one year after the testa- 
tors death; s. 3. 

2. That every distributee on re- 
ceiving any share, shall give bond 
with sufficient surety to the ad’mr. 
to refund, if any debts afterwards 
duly appear, &c. his rateable part 
&c. of any cost and charges, &c. 
S. 3. 

3. That ad’mn. with the will an- 
nexed, shall be granted by the regis- 
ter in all cases as_ used heretofore, 
and that the will be performed &c, 
S. 4. 

81. Are the 22nd and 25rd Car. 
ii. Cc. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted 2 
. By the preceding answer it will 
be perceived, what parts of the staf. 
22d. & 23d. Car. it. c. 10, have been 








(1) These provisions are apparently but repe- 
titions, but they are in the English Stat. and pro- 
per, in order to effect the distribution, where 
there is no widow. Ed. 











er 
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incorporated in our act for settling 


intestates’ estates. 
The 25th section of the 29th Car. 


ii. c. 3. declaring that husbands may 
have administration of the personal 
estates of feme coverts and recover 
and enjoy the same, is adopted ver- 
batim in an act of our assembly, for 
amending the laws relating to testa- 
mentary affairs. (Vol. 1.426. s. 18.) 


No. VILI. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of 
being barred; dower; curtesy; 
waste &c. ? 
4A. They may; and with the same in- 
cidents. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? 
dA. No. 

84. How barred by the tenant ? 

4. An estate tail may be barred by 
afine or common recovery, levied 
or suffered in the supreme court or 
court of common pleas, within the 
county where the lands, &c. entailed, 
are situate. ‘ Vol. 1. 131.)(1) 

And now by an act entitled “ an 
act for docking estates tail,”’ ( Vol. 2. 
1054.) any person, seized of any es- 
tate tail in possession, reversion or 
remainder, may grant, bargain, sell 
and convey any lands &c, whereof 
he is so seized, by such manner and 
form of conveyance or assurance as 
any person seized of an estate in fee 
simple, may grant, bargain, sell and 
vonvey any lands, &c, whereof such 


(i) The same act (Vol. 1. 332. sec. 3.) provides, 
hat it shall be lawful for any heir at law, or other 
/erson claiming any rightin the said lands Ne. eith- 
“e appeal or writ of error, as the case may re- 
(ure, to reverse such fines or recoveries, for any 
‘rror or errors, which may happen in levying or 
fering the same 
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person is seized of an estate in fee 
simple: and all such grants, bar- 
gains, sales and conveyances of any 
person or persons so seized in tail, 
are declared by the act, to be good 
and available to all intents and pur- 
poses, against all and every person 
and persons whom the grantor, bar- 
gainor or vendor might or could de- 
bar by any mode of common recove- 
ry, or any ways or means whatso- 
ever. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

A. The widow is entitled to dower, 
and the husband to curtesy, as by 
the common law. 


No. 1x. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 
A. Twenty years. 

7. What savings &c ? 

A. If any person having right or title 
of entry, be, at the time of such right 
or title first descended or accrued, 
an infant, feme covert, non compos 
mentis, or a prisoner; then such per- 
son, or the heirs of such person, may 
within fen years next after the re- 
moval of such disability, but not af- 
terwards, proceed, notwithstanding 
twenty years be expired, as might 
have been done before the same were 
expired, and if any such person shall 
die under any of the aforesaid disa- 
bilities, the heirs of such person shall 
have the like benefit, that such per- 
son might have had by living till the 
disability had ceased. (Vol. 2. 1156.) 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. No. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in vour state ‘ 


A. They are. 
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90. Is there any thing peculiar in 
your state on this head ? 
4. Nothing. 

91. What length of time bars re- 

covery &c. in personal actions ? 
4. All actions of trespass quare clau- 
sum fregit; of detinue; trover and re- 
pievin, for taking away goods or 
chattels; upon account and upon the 
case; (other than actions between 
merchant and merchant, their fac- 
tors and servants, relating to mer- 
chandise;) upon the case for words; 
of debt grounded upon any lending 
or contract without specialty: of 
debt for arrearages of rent; and all 
actions of trespass, assault, battery, 
menace, wounding or imprison- 
ment, shall be commenced and sued 
within three years next after the 
cause of such action or suit accrues, 
and not after. ( Vol. 2. 1035.) 

The 2d section of the same act con- 
tains a saving, in favour of persons 
who at the time of the cause of ac- 
tion accrued are within the age of 
21 years; feme coverts; persons of 
insave memory, or imprisoned. Such 
persons, must bring their actions 


within one year next atter the remo- | 


val of such disability as aforesaid. 
In the 3d section of the same act, 
provision is made, that no person 
not keeping a day book, or regular 
book of accounts, shall be admitted 
to prove or require payment of any 
account of longer standing than one 
year against the estate of any per- 
son dying within the state, or if it 
consist of many particulars, unless 
every charge therein shall have ac- 
crued within three years next before 
the death of the deceased, and unless 


the truth and justice thereof shall be | 


made to sufficient 
Wil ness: 
book of accounts, unless such ac- 
count shall have accrued or 


appear by one 


DELAWARE. 








and in case of a regular | 
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within three years before the deat) 
of the deceased person. 


In section 6, there isa saving of 
the rights or demands of infants, 
feme coverts, persons of insane me- 


mory or imprisoned, so their ac. 
counts be proved and their claims 


prosecuted within one year after the 
removal of such disability. (Vol. 9, 
1033.) 

By asupplementary act, (Vol. 9, 
1133,) it is declared, that nothing 
contained in this act, shail extend to 
any intercourse between merchant 
and merchant, according to the usu- 
al course of mercantile business, nor 
to any demands founded on mortga- 


ges, bonds, bills, promissory notes, or 


settlements under the hands of tlic 
parties concerned. 

All actions upon administration, 
guardian and testamentary bonds, 
must be commenced within six years 
after passing the said bonds; and ac- 
tions on sheriffs, recognizances, with- 
in seven years after the entering into 
such recognizances and not after; 
saving in all these cases, the righits 
of infants, feme coverts, persons ol 
insane memory, or imprisoned, ol 
uringing such actions on administra- 
tion, guardian or testamentary bonds 
within three years after the removal 
of the disability, and on sheriffs’ re- 
cognizances within one year alter 
such disability removed. 

No appeal, can be taken from any 
interlocutory order, or final decree 
of the chancellor, but within one 
year next after the making and 
signing the final decree, unless the 
person entitled to such appeal be an 
infant, feme covert, non caiiipos mer- 
lis, or a prisoner. ( Vol. 4. 463.) 

No writ of error, can be brought 


upon any judgment, but within five 


years aiter the confessing, entering 
or rendering thereof, unless the per- 


arisen | son entitled to such writ, be an 1! 
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fant, feme covert, non compos mentis 


or a prisoner, and then within five 
years exclusive of the time of such 
disability. ( Constitution. Article 6. 
sec, 13) 

92, What savings ? 

4 None, but those mentioned in the 
preceding answer. 

93. Are there any in favour of ci- 

tizens of other states, or foreign- 
ers ? 
4 The savings in our acts of limita- 
tion in favour of persons beyond sea, 
or out of this state, were all repealed 
hy an act passed, (Feby. 2. 1811. 
Vl. 4. 457. 458. &c.) 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege 2 
4, Lands may be sold in this state for 
the payment of taxes. Absentees 
have not any peculiar privilege. 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice 2 

97. In what manner &c. 

4. Upon refusal or neglect to pay the 
tax, the goods and chattels of the 
tenant or other person residing on, 
or having the care of the land, and 
the goods and chattels of the land- 
lord, if found on the land, are liable 


to be distrained for the payment of 


the tax; but in all cases where the 
collector of the tax can find no ef- 
lects upon the lands, belonging to 
the party chargeable with the assess- 
ment, or of his tenant, or person hav- 
ing the care of the lands, sufticient 
lo pay the same, if distrained, and 
the rate cannot otherwise be recov- 
ered, by reason of nonresidence or 
otherwise, then and in such case, 
the collector, with the approbation 
ofthe court of quarter sessions in the 





same county where the lands lie, is 
authorised, after thirty days public 
notice, by at least five atlvertise- 
ments in different parts of the coun- 
ty, one of which shall be in the hun- 
dred, where the lands lie, to sell at 
public sale as much of the timber or 
grass growing thereon, or in case 
there be not timber or grass suffi- 
cient to pay the said rate, as much 
of the land as will pay the same, at 
the discretion of the said court. 
(Vol. 2. 1260. Vol. 4. 330). 

98. If a sale takes place, is the 

deed absolute ? 
4. Any sale so made as aforesaid, 
conveys to the purchaser, a good 
and suiticient title, subject neverthe- 
less to such incumbrances, as the 
said property was bound by, before 
the sale thereof ( Vol. 2. 1260.) 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or oilice, are the saies entered 2 
A. After the sale, no time is allowed 
to redeem. ‘The collector ought to 
make return of his proceedings to 
the court, and upon confirmation 
thereof, they would be filed or en- 
tered among the records of the court 
in the county, where the lands are 


situate. 
100. Do lands on which taxes are 


not paid, in any Case vest in the state: 
and then how and in what time to be 
redeemed 2 

A. Lands on which taxes are not 
paid, do not vest in the state. 

101. What officer in any county, 

oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
A It would be advisable for a non 
resident, to appoint an agent in the 
county where the lands are situate. 
If he has: no agent, the county trea- 
surer is the proper officer to corres- 
pound with. 
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No. xi. MISCELLANEOUS. 


BAIL, &C. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

A. Debtors cannot pendente lite, be 
restrained from alienating their pro- 
perty. 

The debtor is liable to be holden 
to bail, on the principles and in cases 
allowed by the common law gener- 
ally. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 


state ? 
4. ‘The following; are extracts from 


our laws on this subject. 

All letters of attorney and other 
powers in writing, which shall be 
produced in any court or before any 
magistrate in this state, the execu- 
tion thereof being proved by two or 
more of the witnesses thereunto, be- 
fore any mayor or chief magistrate or 
officer of the towns or places where 
such letters of attorney &c. or other 
writings are or shall be made or ex- 
ecuted, and accordingly certified un- 
der the common or publick seal of 
the towns or places where the letters 
of attorney or other writings are so 
proved respectively, shall be taken 
and adjudged as sufficient in law, as 
if the w'tuesses therein named had 
been present, and such certificate 
shall be sutticient evidence tothe court 
and jury for the proof thereof. (1 
Vol. 86.) 

Such letters of attorney and pow- 
ers are to be in force, until the at- 
torncy or agent shall have due no- 
tice of a countermand, revocation or 
death of the constituent. (Jb. s. 5.) 
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By a subsequent act for ac. 
knowledging and recording deeds, 
where any power of attorney for 
granting or conveying of any lands 
or tenements within this state, op 
power of attorney to acknowledge 
such deed or deeds, conveyance or 
conveyances shall hereafter be made 
or executed by any person or persons 
out of this state, such power of attor- 
ney shall be proved by one or more 
of the witnesses to the same, in open 
court, in the county where the lands 
or tenements lie, and such witness 
or witnesses shall upon a legal quali- 
fication declare, that he she or they 
was or were present, and saw such 
power of attorney duly signed, sealed 
and delivered by the party or par- 
ties making such power of attorney. 
(1 Vol. 221. s. 3.) 

By asupplement to this act, all pow- 
ers of attorney in the said act men- 
tioned, already made and execuied 
or thereafter to be made and executed, 
out of this state, and brought hither 
and recorded in the county where the 
lands lie, the execution thereof being 
first proved by the oath or aflirma- 
tion of one or more of the witnesses 
thereunto, before the justices of the 
court of common pleas, or any mayor; 
chief magistrate or officer of the city, 
town or county where such powers 
of attorney are or shall be made and 
executed, and accordingly certified 
under the common or publick seal of 
such city, town or county, shall be 
as good and available in law, to all 
intents and purposes, as if the same 
had been made, acknowledged and 
proved, in the proper county where 
the lands lie in this state. (1 Vol. 308, 
309. §. 2.) 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect ©! 
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taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

4. It shall be lawful for Aliens ac- 
tually resident within the scave, and 
not being the subjects of some sove- 
reign, state. or power, at the time of 
such purchase at war withthe U. 
States, to purchase lands, tene- 
ments and hereditaments within the 
state, and to have and to hold the 
same in fee simple or for any less 
estate, as fuily to all intents and 
purposes, as any natural born citizen 
or citizens may or can do: Provided, 
that such aliens, shall previously to 
such purchase or purchases, have 
declared their intention to become 
citizens of the U. States, agreea- 
bly to any law of the said U. States 
at that time in force upon that sub- 
ject. 

And provided also, that no such 
alien or aliens shall be competent to 
purchase and hold, more than one 
thousand acres, until he or they shall 
have actually become a citizen or 
citizens of the U. States. (4. Vol. 
483. Jan. 22. 1811.) 

And where aliens, resident as a- 
foresaid, may have heretofore pur- 
chased any land or other real estate 
within this state, having previously 
or subsequently to such purchase, 
declared his her or their intention to 
become a citizen, in conformity to 
an act of congress at that time in 
force upon that subject, the same 
purchase shall be valid to all intents 
and purposes, and shall be construed 
to vest the said land or real estate in 
the said alien or aliens fully and ab- 
solutely to all intents and purposes 
whatsoever.” (4 Vol. s. 2. 484.) 

Aliens stand on the footing of the 
common law, in respect of taking 
by descent or purchase, except so 
far as the aforesaid act exempts them 








from the operation of the common 
law. 


ADMINISTRATION. GUARDIANSHIP, 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iil. c. 11. and 21 H. viii. c. 5. 
or by local acts 2 
4. Theright of administration is re- 
guiated by local acts. 

The registers of the several coun- 
ties, grant letters of administration 
unto the widow or next of kin to the 
intestate, and upon their refusal, to 
the principal creditor or creditors of 
the intestate as the said registers 
shall think meet and convenient. And 
take bond with one or more able 
sureties in the name of the state. (1 
Vol. 284, 285.) 

But after a will appearing, the 
ex’r, administrator, legatees &c. 
shall have remedy against such adm’r 
for the goods unadministered, and 
against other persons in possession of 
the same, otherwise than by purchase 
made as aforesaid, as they might 
have had before this act. (1. Vol. 
417.) 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c ? 

A. Guardians may be appointed by 
will. (1) Testamentary guardians 
must give bond with security for the 
faithful discharge of their duty, in 
such manner as is provided by the 
laws of the state in cases of guardians 
otherwise appointed. (2. Vol. 1070.) 

Guardians are appointed by the 

orphan’s court, for such orphans or 


(1) Thisis probably by usage, and construction 
of the act for establishing an orphan’s court 1722. 
1 Vol. 87, and the 11. s. ofthat act, which directs 
the O. Courts to have due regard to the directions 
of last wills &e. intent of testators in all matters 
and things. Ed. 
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minors as the court judge too young 
or incapable, according to the rules 
of the common law, to make choice 
themselves. (1 Vol. 91.) 

The orphan’s court also have pow- 
er to admit orphans or minors when 
and as often as there may be occa- 
sion, to make choice of guardians— 
the minor being of sufficient age to 
make the election. All such guar- 
dians required to give bonds with 
surety for the faithful discharge 
of their duty, &c. (1 Vol. 91. Ud. 
421.) 

Guardians thus appointed by the 
orphan’s court, allowed and received 
without further admittance to prose- 
cute and defend all actions and suits 
relating to the minors as the cause 
may require in any court of the state. 
Their discharges for any sums of 
money, debts, rents, or duties be- 
longing to the minors are binding on 
the minors. (1 Vol. 92.) 


Guardian bonds, are to be for the | 
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not obey the order of removal may 
lorce obedience by attachment, im- 
prisonment of body, or sequestra- 
tion of lands and goods. (1 Vl, 
| 422.) 

Guardian bonds to be recorded in 
orphan’s court. (dd. 422. ) 

An estimate of the annual value 
&c. of minor’s lands, is required to 
be made within six months after 
guardianship committed by 3 tree- 
holders, nominated and appointed 
| by the orphan’s court of the county 
| Where the lands lie, and qualified be- 
fore some justice of the peace, who 
care to estimate and certify under 
their hands or the hands of any two 
of them the same to the orplhan’s 
court next ensuing, there to remain 
on record till the orphan or minor 
comes to be of age, which certificate 
so entered on record is suflicient evi- 
dence in law for recovering double 
damages in an action of waste, sale 
or destruction in any of the premi- 





use of and in trust for the person or; ses, committed by the guardian or 


persons concerned. (1 Vol. 98. sec. 
12.) 

Guardians, not entitled to receive 
the minor’s estate from an executor, 


administrator or former guardian, 


until security given by bond as afore- | 


said, and a copy of the order direct- 


ing their appointment and approving. 


the security, under the hand of the 
clerk of the orphan’s court, certify- 
ing that the guardian therein named 
has given bond with security as re- 


quired by law, is delivered unto such | 


executor, administrator, or former 
guardian. (1 Vol. 422.) 

The orphan’s court annually, may 
inquire into the sufficiency of the se- 
curity given by guardians or often- 


er if necessary, and may require new | 
») chards and tences in repair, and so by him to be 


or better security. And in case of 
its not being given, may remove the 


person and estate of the minor into! 


other hands; and if guardians do 


' or minors when at age. 


by his procurement or consent, 
other than what is certified and 
thought necessary, with due respect 
had to all circumstances. Guardians 
neglecting to have such estimate 
made and returned forfeit Z. 50, and 
| the freehoiders neglecting or retus- 
ing L.5 each, half to the minor and 
hait to the prosecutor. (1) 


No person is permitted to enter in- 
to, possess or occupy any lands or 


(1) The certificate of the freeholders is to con- 
| tain an estimate of the annual value of the lands 
and plantations, what dweiling-louses, out-houses, 
and orchards are upon the same, and what repair 
they are in, what part of the lands the guardian 


may be further permitted to clear, as well to raise 





| the yearly rent so valued, as towards his yearls 
| charge in keeping the said dwelliog-houses, 0” 
| | 

| left, always having regard to leave a proporuons: 
{| ble part both for quantity and quality of uncleared 
land for the benefit and advantage of the orphans 
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tenements belonging to any minor, 
without license from their guardians 
or from the orphan’s court. Wards 
when of age may take possession of 
their lands, tenements and heredita- 
ments. And if hindered by their 
guardians, may recover the same 
without disclosing their title, other 
than that the guardian entered in 
their right. 

Sureiies in guardian bonds or their 
representatives, when in danger of 
suffering by the guardian’s conduct 
or mismanagement of his ward’s es- 
tate, may petition the orphan’s court 
for counter security ; and if the same 
is ordered and not complied with, 
the orphan’s court are directed to or- 
der the minor’s estate into the hands 
of such sureties or their legal re- 
presentatives, who by process of 
attachment or distress to be issued 
out of the said court may take and 
possess the same, and upon receipt 
thereof, certify the amount so re- 
ceived and appraise the same by 2 
frecholders appointed by the court. 
Provided, the sureties or their re- 
presentatives, before they obtain: 
such order for delivery, &c. shall en- 
ter into bond to the state before that 
court, with such surety as the said 
court shall judge necessary under 
condition to be void, on the said 
sureties or their representatives de- 
livering over all goods and chattels, 
which shall or may come to their pos- 
session by virtue of or under such 
order, or paying the value of them, 
as the Jaws of this state require, to 
any person or persons who have 
right to demand the same, when 
thereunto required. 

Guardians by the leave of the or- 
phan’s court may put out the minor’s | 
money to interest upon such security | 
as the court shall allow, and if the 
security so taken bona fide and with- | 
out fraud proves insutlicient, it shall 
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be the minor’s loss. If no person 
with such security as will be appro- 
ved of, can be found willing to take 
the minor’s money at interest, then 
the guardian is only responsible for 
the principal until it can be put out 
at interest as aforesaid. (1 Vol. 90. 
sec. 3.) 


The day of payment of the money 
put out at interest at any one time, 
is not to exceed 12 months from the 
date of the obligation or other secu- 
rity given forthe same. (1 Vol. 91. 
sec. 4.) 

Section 5th. Guardians, liable to 
pay interest on the surplusage of the 
estate of the deceased remaining in 
their hands or power, from the time 
When the administration accounts 
are or by law ought to be settled and 
adjusted before the register. (1 V.91.) 

Guardians, are to file every ac- 
count with the register who is to exa- 
mine the particulars with the proofs 
thereof, in the presence of the guar- 
dian, and settle the same according 
to the very right of the matter, and 
the law of the land; which remains 
in his office for inspection: and the 


| guardian shall within 3 months after 


the settlement, give due notice in 
writing to all persons interested. 
The orphan’s court hears on appeal 
from the register, the exceptions of 
any persons concerned if any be 
made. ( Const. Art. 6. s. 16.) 

Register, authorised to cause guar- 
dians forthwith after one year from 
their appointment or probate of the 
will appointing them, and the execu- 
tors or administrators of guardians 
forthwith after 6 months from the 
date of their letters and as often af- 
terwards (not exceeding once in eve 
ry year) as such register shall judge 
necessary, to settle their guardian 
accounts. 


It may also be done on the applica- 
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tion of any heir, legatee or creditor, 
or of their ex’ors or adim’rs made to 
the register, requiring him to do the 
same. 


PAYMENT OF DEBTS BY EXECU- | 
LORS AND ADMINISTRATORS. ) 


‘ 

107. Is the law of England, in re- | 
gard to the order of paying debts by 
ex'r’s and adin’rs, in force &c? 


Foreign debts. 
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1. Where debts are due by any per- | 
son whatsoever to any inhabitants — 


sauce, priority of judgment and exe- 
¢ ‘isu for debts due trom any per- 
sun Whatsoever shail be allowed to 
the inhabitants of this state; and 
that no fore». debt shall be paid by 
any execute: or administrator til 
the debts due to the inhabitants of 
this state be first secured and paid, 
ou penalty to pay the creditors in- 
habitants of this state, as far as the 
assets in such executors or admin- 
istrators’ hands would reach before 
such foreign debts were paid: Pro- 
vided that the demand be made, 
within six months after the death of 
such debtor. 


Order of payment of debts. 


ist. Funeral expenses, which are 
to be regulated according to the cir- 
cumstances of the deceased. 

2d. Debts due to the state. 

sd. Debts due by judgment ob- 


(1) Who are to audit and determine all mat- 
ters in controversy, according to the very right 
of the matter and laws of the land. No free- 
holder named by either party, shall be appointed 
by the clerk or prothonotary; They act under 
qualification &e, Ed. 

(2) 1 Ex’ors (as well as adm’rs) give bond and 
surety to the value of the estate, for the execution 
of their duties as ex’ors. (i Vol. 887. anno 1787. 
2 .d. 1069. 1793.) 





tained in the lifetime of the party 
deceased. 

4th. Debts due by recognizances 
and for rent. 

5th. Debts due by obligation. 

6th. Debts due by biil. 

7th. Servant’s and workmen’s wa. 
ges. 

8th. Accounts of merchants and 
others. 

And every executor or adiministra- 
tor that pays any other debts in other 
order than herein directed, having 
sutlicient notice of a debt of greater 


sais ' a . dignity due irom his testator or in- 
of this state, in all courts within the | pmity 


testate, so that he might be able to 
plead the same in bar of a debt of Jes- 
ser dignity, shall answer such debt 
to which the priority is given by the 
law, out of his own estate, if he has 
no effects of the party deceased. 

108. May ex’rs and adm’rs givea 
preference by contessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs 2 
4. Executors and administators, 
may give a preference by confessing 
judgments. 

Lands, are or may be sold on judg- 
ments rendered against executors 
or administrators after verdict or on 
report of three or more freeholders 
(1) appointed referees by the court 
in which the suit is entered, appli- 
cation being made to the court, or to 
the clerk or prothonotary in vaca- 
tion, to make the appointment under 
an act of assembly. (2 Vol. 1070. 
1071.) (2) 





ie at aes j ; 
But no suit is maintainable on these or ad'mo. 
bonds, watil 2. returns of VE. on 2 writs of caps. 
ad. respond. or a 2/hil habet on a summons, a 








gainst the ex’r or adm’r ; or afi. fa. returned 

nulla bona., where the ex’or or adm’r lives Xe; 

or where it appears on hearing the cause, that 

the ex’or or adim’r is insolvent, or the ereditor 
remediless unless by such suit on the bond. 
Sureties remedy, when in danger. 

2, Sureties, on the bonds of ex’ors or adm,"s 
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JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
4. The incidents of joint-tenancy 
are the same as atcommon law. The 
estate. by a late act of assembly, can 
only be created by being expressly 
granted, devised or conveyed ‘** to 
be held in joint-tenancy and not as a 


tenancy in common,” except where the 
grant, devise or conveyance is to ex- 
ecutors or trustees. (5. Vol. 173 s. 1. 
1816. (1) 


SEALS. 
110. Isthe common law, inregard 


to the effect of instruments sealed, 
and not under seal, in force ? 





may by application to the 0. Court compet 
counter security &c. (1 Vol. 425. 2 Vol. 89t.) 
Infant Ex'ors may give bond. 

3. The bonds of infant ex’ors above 17, made 
bligatory asif 21. (2 Vol. 1070. 1793.) 

Ex’ors and adm’rs to execute contracts of 

Lands. 

i. Ex’ors and adm’rs, on bonds or writings sign- 
ed and sealed by the deceased to convey real es- 
iate ; on petition to the court, after such bond is 
duly proved and recorded, may obtain an order 
to convey &e. according to the terms of the in- 
strument &e. (1 Vol. 270.) 

Creditors to swear to certain demands. 
5. Forasmuch as many frauds may be committed 
Ly permitting specialties, or other securities for 
the payment of money or goods, to be sufficient 


evidence of the sums of money, or quantity of 


goods due thereon against the executors or ad- 
ministrators, of persous dying within this govern- 
ment, without any affidavit made by the creditor, 
his executor or administrator that the whole 
ihereof was due ; for prevention whereof, Be it 
enacted by the authority aforesaid, That every 


creditor having any sum of money, quantity of 


grain or other goods or debts due from the estate 
of any deceased person, by judgment, statute, re- 
cognizance, mortgage, obligation, promissory 
note, protested bill of exchange, or other writing, 
shall be obliged, before the executor or adminis. 
trator pay the same, to make a solemn oath, or 
affirmation (if they conscientiously refuse to take 
an oath) before some Judge, Justice of the Peace, 
or other person duly authorised to administer 
oaths and take probates, that no part of their 
said debts hath been paid, nor any thing else giv- 
*n Or delivered towards satisfaction thereof, 
more than is taken notice of in such oath or affir- 
mation.* And every executor or administrator 
of a creditor shall, before the receipt of any debt 
(ue as above, make oath or affirmation (if they 
‘onseientiously refuse to take an oath) Zhat to 


- , ° 

As to proving accounts in such case, see chup. 
156, a, sect. 3. 25. Geo. ii.—and chap. 248. 6. 
tect. 5. passed Februaru 4. 1792 


141 








their knewledze, nor by any hook, writing, or 
other thing appearing to them, the creditor in 
his life time, or such his executor o: ‘:dministra- 
tor after his deceuse, did not recive any purt 
or parcel uf the debt, or other security or satis- 
faction for the same more than is mentioned in 
their cath or afirmation. And if any suit be 
brought agains! any executor or administrator for 
the recovery of any de!t cue as above, and the 
plaintiff or plaintiffs shall refuse so to swear or af- 
firm, they shall be nonsuit, and pay full costs of 
suit. Provided always, That such nonsuit shall 
not bar against the bringing of a new action, the 
plaintiff or plaintiffs proving as above directed. 
And whoever shall wittingly and willingly swear 
or affirm falsely in the premises shall suffer as 
guilty of wilful perjury. (1 Vol. 420. s. 6.) T 

(1) Partition, between or amongst joint tenants 
or tenants in common, is made, by proceedings 
commencing by petition to the chancellor either 
in vacation or term time, stating the facts, deseri- 
bing the lands and tenements so held, and praying 
partition thereof among the several persons enti- 
tled to the same according to their several and 
respective rights. And thereupon the chancel- 
lor is required to order a summons to be issued 
by the register of the court of chancery of the 
county where the ‘premises lie, directed to the 
other person or persons concerned, who may not 
have joined in such petition, returnable on some 
day ofthe next term of said court, requiring such 
person or persons to appear before the chan- 
cellor and show cause if any they have, why parti- 
tion of the premises should not be made accord- 
ing to the prayer of the petition. 

Ifthe parties summoned fail to appear or ap- 
pearing do not show to the satisfaction of the 
chancellor, sufficient cause against making parti- 
tion of the premises, the chancellor shall enter 
upon the record a decree that partition be made 
of the premises among the parties imterested, sta- 


} I have inserted these ‘extracts’ from the 
l. and 2. Vols. of Delaware laws, supposing the 
same to bein force. They were not likely to be 
noticed by my correspondents, not being within 
the scope of the questions. Ld. 
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4. The common law in regard to the 
effect and operation of instruments 
sealed and not under seal, is general- 
ly in force. 

111. Is ascroll &c. equivalent to 
wax &c ? 
4. Ascroll, ink or printed seal, is 
equivalent to wax in written instru- 
ments or contracts. 


BASTARDS. 

112. Are bastards subject to com- 
mon law disabilities 2 
1. Bastards, are subject to the com- 
mon law disabilities. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

4. Antinaptial children, are not le- 
gitimated by the marriage of the pa- 
rents. 





ting tue share or portion to be allotted, to each 
of them respectively; And shall thereupon issue a 
commission directed to 5 freeholders to be appoint- 
ed commissioners by the chancellor, authorising and 
requiring them, (being first duly sworn or affirmed 
before some judge or justice of the peace, faith- 
fully and impartially to perform the duty required 
of them by such commission, and make a just and 
fair partition among the parties according to the 
best of their skill and judgment) to go upon the 
premises and make a just and fair partition there- 
of between or amongst the parties, in the propor- 
tions in the commission mentioned, and to make 
return of such partition with a survey of the pre- 
mises, (where lands are divided) to be made by 
some skilful surveyor appointed by the commis- 
sioners and to be first duly qualified as afvre- 
said ; and upon the return of the commission by 
the commissioners with the partition by then 
made, certified under their hands and_ seals to 
the chancellor, according to the command of the 
writ, if such partition be approved by the chancel- 
lor, he shall thereupon enter a final decree that 
the said partition shall remain firm and stable for 
ever; and such proceedings and decree shall be 
good and effectual in law, and binding and conclu- 
sive among the parties, and all claiming by, 
through or under them or anyofthem. The 
petition before mentioned may be made to the 
chancellor, by any one or more of the joint-tenants 
or tenants in common, being of lawful age, or the 
guardiaus of any being under age. 

If all the joint-tenants or tenants in common, be- 
ing of lawful age, or the guardians of those under 
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ALLUVION. 


114. Does the common law in ye. 


pect of alluvion prevail ? 

A. It is the received opinion, that 
the common law as to alluvion does 
prevail, although we have no judicial 
decision, the question not having 
as yet occurred. 


FISHERIES. 


115. Is the owner of lands boy 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land 2 
4. No. 

116. Is this so by statute, or usage? 
A. Neither by statute or usage; ex- 
cept in creeks, where in certain pla- 
ces, the right of several fishery is 





lawtul age, shall all unite in preferring a petition 
to the chancellor for partition in such case, the 
chancellor upon receiving such petition and with- 
out the issuing any summons, shall enter a de- 
cree, that partition be made, designating the share 
or part to which each of them is entitled, and or- 
der a commission for making partition among the 
parties as aforesaid. 

A copy of any proceedings and partition made 
pursuant to the act, certified under the hand ot 
the register and seal of such court, shall be admit- 
ted and received as competent evidence, touch- 
ingsuch partition in any court of law or equity. 
The costs of every partition made under the act, 
are taxed and allowed by the chancellor and pait 
by each party according to his or her interest in 
the premises, in such manner as the chancellor 
shall order. (5. Vol. 153, 154, 155. Act Feb. 12th 
1816.) 

An act (Jan. 3d. 1821,) makes it unnecessary ii 
partition between joint-tenants or tenants in com 
mon in all cases, to Jay off every share in seve!’ 
alty. 

Those of full age may elect, and hold thei 
shares jointly or as tenants in common. after the 
shares of those who choose to hold in severalty 
are laid off by commission as aforesaid ; persons 
under age, may make their election by guardian ; 
in either case, the election must be by petition 
presented to the chancellor in term time and be- 
fore decree made ; such election so made to hol 
as joint-tenants or tenants in common, not to Pr 
vent partition at any future time. 25. 
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exercised in the water front, by 
usage. (1) 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts 2 
A. The statutes of 13 and 27 E. 
against fraudulent conveyances to 
defeat creditors and purchasers, are 
in force in the state of Delaware. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. il. c. 5. (called 
the stat. of frauds, _) or similar provi- 
sions, adopted in your state ? 

4. The ist, 2d, and Sd sections of 
29 Car. ti. c. S. called the statute of 
frauds, are deemed to be in force. 

By an act * about contracts and 

assumptions,” the 4th and 17th sec. 
of 29 Car. ti. are supplied and in 
substance enacted. (i Vol. 627. 8. 
9, (2) 
The 5th, 6th, 19th, 20th, 21st and 
23d sec. of 29 Car. ti. are ingrafted 
and in substance enacted, in an act 
of assemby entitled * an act con- 
cerning written and nuncupative 
wills.” (1 Vol. 342, &c. 1753. 


(1) [do not perceive in the Ist and 2d vols. of 
(he Laws of Delaware (down to 1797,) any laws 
respecting the fisheries, or protecting the occupi- 
pers of them. Ed. 

(2) The following is an abstract of this act. 

Sect. 1. All promises and assumptions to an- 
swer or pay for the default, debt, or miscarriage 
ol another under 40s. proved by the oath or af- 
urmation of the person to whom made, shall be 
g00d inlaw to charge the party making such pro- 
mise &e, 

Sect. 2. No ex’or or adm’r to be charged on 
any special promise to answer damages out of his 
own estate; nor any defendant upon a special 
promise to answer for the debt, default or mis- 
carriage of another, of the value of 40s. and not 
“xceeding 10. unless the promise Xe. be proved 
by the oath or affirmation of one credible witness, 
“some memorandum, or note in writing, signed 
*y the party to be charged therewith. 
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The 22d sec. of 29 Car. ii. is sup- 
plied, by a ‘supplement to the act 
entitled *‘ an act concerning written 
and nuncupative wills ”” (4 Vol. 270. 
Jan. 30th, 1809.) 

The 25th sec. of 29 Car. it. is sup- 
plied, by section 18th of * an act for 
the amending the laws relating to 
testamentary affairs and for the 
better settling intestate’s estates.” 
(1 Vol. 417. 426. s. 18.) 

The 6th, 8th, and 9th sections of 
29 Car. ii. relating to trusts, are con- 
sidered as adopted in this state; so 
likewise the 14th, 15th, and 1Gth sec- 
tions, relating to the marking on re- 
cord the time when judgment is ac- 
tually entered and operating as a lien 
only from such time against a bona 


fide purchaser, and that a fi. fa. or 


other writ of execution binds the 
property of the goods of the defdt. 
but from the time of its delivery to 
the sheriff, under sheriff or coroner. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 
4. The 27 H. viii. called the stat. of 
uses, sections Ist, 2d, 3d, 4th, 5th, & 
14th, are in force. 





Sect. 3. No person to be charged upon any 
agreement on consideration of marriage ; or upon 
any contract or sale of lands or hereditaments, or a- 
ny interest in or concerning them; or on any agree- 
ment not to be performed within one year from 
the making ; or to answer for the debt, default or 
miscarriage of another for 110 or upwards, unless 
the same be reduced to writing, or some memo- 
randum or note thereof shall be signed by the par- 
ty to be charged, or by some person thereunto by 
him Xe. lawfully authorised. Except for goods 
wares and merchandizes sold and delivered, and 
other matters, which be properly chargeable in 


account; in which case the oath or affirmation of 


the plaintiff, together with a book regularly and 
fairly kept, shall be allowed in all cases to be given 
jn evidence, in order to charge the defendant, Ke- 
Ed. 
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120. Is the English law of uses 
and trusts, in force 2 
4. The English law of uses and 
trusts, is in force in this state. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

A. The common law of baron and 

feme is adopted in this state. The 

wife’s chattels real and personal if 

reduced to possession during cover- 

ture, rest absolutely in the baron. 
USURY. INTEREST. 

122. What is the rate of interest ? 
A. Legal interest, is at the rate of 
six percent. (1 Vol. c. 33. 96.) 

123. What provisions against usu- 

ry? 
4. No person shall directly or indi- 
rectly, for any bonds or contracts to 
be made after the publication of the 
act, take for the loan or use of mo- 
ney, or any other commodities, above 
the value of six pounds for the for- 
bearance of one hundred pounds, or 
the value thereof for one year, and 
so proportionably tor a greater or 
Jess sum. (Ib. 97.) 

If any person or persons do re- 
ceive or take more than six per cent 
as aforesaid, upon conviction there- 
of, the person or persons so offending 
forfeit the money and other things 
lent, half to the (by act Vol. 2. 605. 
sec. 5.) state, and the other half to 
the person who shall sue for the same, 
by action of debt, bill, plaint or in- 
formation in any court of record 
Within the state. (Jb.) 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2 
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4. The oath or aflirmation of the 
plaintiff together with a book regy. 
larly and fairly kept, is aliowed jy 
all cases to be given in evidence jy 
order to charge the delendani or de. 
fendants for ~oods, wares, aud mey- 
chandize sold and delivered, and 
other matters which are properly 
chargeable in an account. (1 Vol. ¢, 
136. 328. 329. ) 

‘The oath or aflirmation of the par. 
ty must first prove, that the book 
contains the original entries, made 
at the time they bear date, and that 
it is or was the book of original en- 
tries of the party producing it, kept 
either by himself or his clerk. (1) 

125. Is interest recoverable on 

book debt ? 
4. Interest is not recoverable on a 
book account eo nomine, but is gener- 
ally given as damages: The time 
from which it is calculated, is deter- 
mined by the usual credit of the par- 
ticular trade. 


BILLS OF EXCHANGE AND PROMISS0- 
RY NOTES. 


126. Are foreign and inland bills 

of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 
4. Foreign and inland bills of ex- 
change and proiissory notes, are ne- 
gotiable, and governed by the la 
merchant of England. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, ; by the rules adopted 
inthe English law, to entitle him to 
recover ? 

A. Demand must be made by the hol- 


(1) The act makes no special provision where 
the plaintiff is an ex’or or adm’r, in such case I 
presume the oath &c. must be to his belief &e. 
Ed. 
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der, and notice of non-acceptance or 
non-payment be given according to 
the rules adopted in the English law 
merchant, in order to entitle him to 
recover. 

128. Is a protest for non-aceep- 
tance or non-payment necessary, to 
inland bills and promissory notes 2 
4. A protest for non-acceptance on 
inland bills of exchange is necessa- 
ry; and on promissory notes ©ndor- 
sed, a protest is necessary, ior nou- 
payment. 

129. Isthere any peculiar practice 
in your state, on this subject ? 

4. None. 

150. What damages are recovera- | 
ble, upon the protest of foreign bills 
of exchange ? 

4. Upon the non payment, protest 
and return of bills of exchange, 
drawn or endorsed upon any person 
or persons in England or other 
parts of Europe or beyond the seas, 
by persons within this state, the 
drawer thereof and all others con- 
cerned, shall pay and discharge the 


(1) There is no provision in the act, as to buis 
drawn on any other parts. Eid. 


contents of the said bill or bills, to- 
gether with twenty per cent advance 
for the damage thereof, and so in 
proportion for a greater or less 
sum. (1. Vol. 100.) (1) 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c 2 
A. Divorces a vinculo matrimonii, 
are granted by the legislature of the 
state; the causes are not fixed. The 
partics must reside in the state, and 
the case to be made for the interfer- 


ence of the legislature must be a ve- 


ry strong one.(2) 
ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. Foreign and domestick attach- 
ments issue in this state, to compel 
the payment of debts, from abscond- 
ing, absent or foreign debtors.(3 ) 





the attachment. If the garnishee does not ap- 
pear, he may be compelled by attachment. 

On his appearance, the plaintiff or any other 
ercditor requesting it, the garnishee is to declare 











(2) As each case must be determined by a spe- 
cial law, it would seem the restriction here men- | 
tioned * of residence of the parties,” could not be | 
LeCESSUTY, 

The act done or cause of divorce, as adulte- 
ry or desertion fe. by a husband resident else- | 
where, might be a just ground for a divorcee of a 


resideut wife, and so e coutra, of an absent wife. 
Id, 


(3) The act of 1770, (1 Vol. 460.) provides. Ist. | 
inthe case of * residenters,” who abscond trom 
their place of abode, or are gone out of the gov- | 
ermoment (state) with an intent to deceive and de- 
fraud creditors. 

In this case, on two non ests or the oath or af- 


irmation of the creditor or some credible person | 


for him, taken by the officer who grants the writ, | 


| 


or a judge of the court out of which it issues, that 
the debtor so absconds or is gone out of the state 
with an intent to deceive and defraud his eredi- 
tors as is believed, to be filed in the court, an at- 


| 

! 

| 

P a 
tachment issues &e, containing also a summons | 


to the garnishee or garnishees. 


on oath &c, and if he denies having any goods &e 
he is to bo discharged; but if the plaintiffor any 
other creditor e/ecis, that he should plead, then 
he is not admitted to his oath. 

Ali creditors may come in before the auditors, 
and a dividend pro rata takes place. 

If the garnishee or garnishees are not inhabi- 
tant, or about to remove, upon a proper affida- 
vit, a writ issues against him Xe, and then sure- 
ties must be given to appear and answer. 

2. Where a plaintiff has obtained a judgment, he 


| may have an atiachment thereon, as well as any 
| other execution, in which attachment there shall! 
| be an order of summons, and the same proceed 


_edon as in the other case, without 2 non ests, oath 
| Xe. or auditors or distribution ; and the attach- 
ment, condemnation or judgment thereon, may 
be pleaded in bar by the garnishee, in any action 
against him, at the suit of the defendant. It ap- 
pears, this proceeding, is solely for the benefit of 

the attaching creditor. 
I presume since 1770, when this act was pass- 


Special bail put in before judgment, dissolves | ed, others have been enacted. Ed, 
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LANDLORDS AND TENANTS. 


183. Is the law of landlord and 

tenant, in regard to distress for 
rent, similar to the English law ? 
4. ‘The law of landlords and tenants 
in regard to distress for rent, is 
similar to the English law. Our 
act of assembly on this subject, is 
taken with some alterations from the 
2. We. & Mc. 5. 8 “nn. cc. 14. II 
Geo. il. c. 19. 

Where the rent reserved, is to be 
paid in grain, grass, hay &c. cither 
in certain quantities or certain 
shares, the landlord or his bailiff or 
receiver may distrain and sell for 
such rent in the same manner and 
under the same limitations, as if the 
rent had been reserved in money. 

Where no sum of money has been 
specified in the demise or lease, for 
which distress and sale may be 
made, the value of the rent claimed 
for which distress is made, is ascer- 
tained by 5 freeholders. 

Goods and chattels taken in exe- 


cution, are liable to the payment of 


one year’s rent where the rent. re- 
served is payable in money, al- 
though the same may not be due. 
But when one year’s rent is already 
due, then that rent is to be paid and 
no more. Notice must be given to 
the landlord, if he lives in the coun- 
fy. of the taking of such goods and 
chattels in execution. 

Where the rent reserved, is paya- 
ble in grain &c, the grain &c taken 
in execution, must be sold subject to 
the landlord’s rent for one year, and 
when it becomes due, he may dis- 
train and sell for said rent the said 
grain &c. (Vol. 4. 262, 265. 264. 
265.) 

Goods on the demised premises ta- 
ken in execution, may be distrained 
and sold at any time after the rent 
shall have become due, notwithstand- 


DELAWARE. 





STATE LAW AND REGULATIONS, 


ing the execution or attachment. No. 
tice must be given by the landlord of 
such distress, to the plaintiffin the ex. 
ecution or attachment, ifhe be in the 
county, six days at least, before he 
sells the goods so distrained. Such no- 
tice to be at the proper costs of the 
landlord. (Vol. 4. 265. 266.) 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

4. By our * act about defalcation,” 
( Vol. 1. 162.) ** if two men dealing 
together, be indebted to each other 
upon bonds, bills, bargains and the 
like, the defendant may, in his plea 
and answer to the plaintiff’s decla- 
ration, acknowledge the debt which 
the plaintiff demands from him, and 
defalk what the plaintiff is indebted 
to him the said defendant, provided 
always, that if the plaintiff's de- 
mand be a specialty, the defendant 
shall prove the debt to be defalcated, 
by the evidence of one credible per- 
son at the least, or by his or her book 
regularly kept, with fair entries.(1) 

Sec. 2. requires the creditor or 
plaintiff, by word or writing ten days 
before suit brought, to request the 
debtor or defendant if he is a free- 
holder, to settle and adjust accounts. 
If upon such settlement the balance 
be under 40s, the plaintiff may re- 
cover the same before a justice of the 
peace, as is directed for the recove- 
ry of debts under 40s, and if the ba- 
lance be above 40s, and not exceed- 
ing $50, the plaintiff may recover 
the same by warrant before a justice 
of the peace, as directed by the act, 
‘* for the more easy and speedy re- 


(1) Vide, Vol. 1. 528. the act requiring the 
oath of the party in connection with his book ol 
original entries. And (book accounts, ante,) Pas’ 
1008. 
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covery of small debts.” (Vol. 5. 
320.) 

And if the debtor or defendant re- 
fuse to come to account, the creditor 
may sue him. for the whole account 
and recover his costs, although the 
balance due may be found under 
S50. 

Sec. 3. But if the defendant proves, 
that before suit brought, he tender- 
ed to the plaintiff his account against 
him, and so much money as shall 
upon trial be found to be due, the 
plaintiff shall suffer nonsuit and pay 
costs. 

By our * act for the more easy 
and speedy recovery of small debts” 
(5. Vol. 320.) if ina suit made cog- 
nizable by this act, for any debt or 
demand not exceeding $50, before a 
justice of the peace, it appears by the 
return of freeholders when they are 
appointed or otherwise, that the sum 
due to the plaintiff does not amount 
to40s. the plaintiff shall recover the 
debt due but no costs, unless he has 
made oath or aflirmation, before or 
at the commencement of the suit, 
that he did truly believe the debt due 
or damages sustained amounted to 
40s. or more, or otherwise prove by 
one credible witness, that he before 
suit brought did request the defen- 
dant to settle and adjust the ac- 
counts, and that he refused or ne- 
glected to do the same. 

Sec. 4 If the defendant in any 
action made cognizable by this act, 
hath any bond, bill, note, account or 
other demand due to him from the 
plaintiff, he must plead the same by 
Way of set off or discount against the 
demand of the plaintiff, or on neglect 
or refusal shall forever after be barr- 
ed and foreclosed from recovering 
the same. 

Sec. S1. Ifany person, sued for 
any debt or other demand made cog- 
hizable by this act, shall at the time 








of his appearance before any justice 
of the peace of this state alledge, that 
he hath a set off or discount to plead 
in the said action, but is not then 
prepared to prove the same, and 
shall enter into recognizance, if not 
a freeholder in the county where 
such suit is brought, to the plaintiff, 
with one sufficient surety in the na- 
ture of special bail, to appear before 
the said justice at such time and 


_ place as he shall afterwards appoint, 


then and in such case the said jus- 
tice may and shall grant the defen- 
dant a reasonable time for the pur- 
poses aforesaid. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated 2 
4. By an act for assigning bills and 
specialites, (Vol. 1. 117,) section 1. 
bonds, specialties, and notes in 
writing made payable to any per- 
son or persons, his her or their or- 
der or assigns for any sum of mo- 
ney, may be assigned, endorsed or 
made over by the person to whom 
the same is or are made payable to 
any other person who will accept the 
same; and such assignee or endor- 
see their ex’ors ad’mrs or assigns 
may again at their pleasure, assign, 
endorse or make over the same bonds 
specialties or notes, to any other, 
and so toties quolies as any person 
shall be willing to accept of the 
same. 

Sec. 2. And such assignee or en- 
dorsee, their ex’ors or ad’mrs, may 
in their Own names sue for and re- 
cover the sums of money contained 
inany bonds, specialties or notes so 
assigned, endorsed or made over, for 
his or their own use or uses, and at 
their own costs and charges, in like 
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manner as the person or persons to 
whom the same were at first made 
payable, might or could have done. 

Section 2. Provided always, that 
all assignments of any bonds or spe- 
cialties, shali be under the hand and 
seal of the assignor and before two 
credible witnesses, and that no re- 
lease, receipt or discharge trom the 
assignor, his ex’rs or adm’rs, made 
after the date of such assignment, 
shall be available to the obiigor or 
the person from whom the money 
was owing, his, her, or their ex’ors 
or adm’rs. 

The assignor, unless discharged 
by aspecial assignment exempting 
him expressly, is considered liable. 

By a supplement to the foregoing 
act, (4 Vol. 390. Jun. 24. 1811.) 

Sec. 1st. A surety in a bond, bill, 
or obligation or other writing pay- 
ing the money due thereon or tender- 
ing the saine, is entitled to an as- 
signment of such bond, bill, obliga- 
tion or other writing, and may sue 
the principal debtor thereon in his 
own nae. 

If a joint debtor or joint surety 


pays or satisfies the bond &c. or if 


there be several joint debtors or 


joint sureties and one or more of 


such joint debtors or joint sureties, 
or his, her, or their ex’ors or adm/’rs 
pay or satisfy the bond, bill, obliga- 
tion or other writing, the creditor or 
creditors, his, her, or their ex’ors 
adm’rs or assigns, are required and 
obliged, to assign such bond, bill, 
obligation or other writing to the 
joint debtor or debtors, surety or 
sureties, or his, her, or their ex’rs 
or adin’rs, satisfying the same; and 
such assignee or assignees, and his, 
her or their ex’ors or adm’rs shall 
be entitled wato, and have in his, her 
and their own names, as assignee or 
assignees, or ex’ors or adm’rs, an ac- 
tion and such process of execution or 











otherwise, as the creditor himself 
might have had upon said writing 
against the other joint debtor or joint 
debtors, surety or sureties, or his or 
her or their ex’ors or adm’rs, and 
thereupon recover such proportion 
of the money so paid as may be just- 
ly due from the defendant or defend. 
ants. 

Sec. 2. A judgment against the 
principal debtor and surety shall be 
assigned to the surety satisfying it, 
or his ex’ors or adin’rs by the credi- 
tor or his ex’rs or adm/’rs, and the 
said assignment being first filed of 
record in the same court wherein the 
judgment shall have been rendered, 
the assignee, his ex’ors or adm’rs 
may have execution process against 
the principal debtor or debtors, as 
the creditor might or ought to have 
had. 

And upon judgment rendered 
against several debtors or sureties, 
and one or more of them satis- 
fies the same, the plaintiff or credi- 
tor or creditors, his, her, or their 
ex’ors, adm’rs, or assigns, shall and 
are obliged, to assign such judgment 
to the debtor or debtor’s surety or 
sureties, or his, her or their ex’ors 
or adm’rs, satisfying the same, and 
that the assignee or assignees, or 
his, her or their ex’ors or adm’rs, 
shall have and be entitled to an exe- 
cution or other process against the 
other debtor or debtors, surety oF 
sureties, or his, her or their ex’ors 
or adm’rs against whom judgment 
was rendered by the principal credi- 
tor, or his, her or their executors, ad- 
ministrators, or assigns, for a pro- 
portionable part of the debt or da- 
mages, paid by the assignee or as- 
signees, or his, her or their ex’ors oF 
adm’rs. Provided, that no defendant 
or defendants shall be precluded or 
debarred of his, her or their remedy 
against the plaintiff or his, ber or 
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or 


their ex’ors, adm’rs or assigns, by 
any legal or equitable course of pro- 
ceeding whatsoever. 

Sect. 3. Assignments under this 
act, shall be made under the hand 
and seal of the assignor, and before 
two credible witnesses. 

The assignor, is incapable of re- 
leasing or discharging after assign- 
ment made, any of the debts or sums 
of money so satisfied as aforesaid. 

Provided, that no assignment made 
agreeably to the provisions of this 
act, shall render the assiguor or his 
exvors or adm/’rs liable to the as- 
signee or assignees, in Case such as- 
signee or assignees shall not receive 
or recover the debt or sum due, as 
aforesaid, nor shall such assignor in 
any manner be responsible for the 
same. 

See.4. That before any assignee 
or assignees, or his, her or their 
ex’ors or adm’rs as aforesaid, shall 
proceed in manner aforesaid, such 
assignee or assignees, or his, her or 
their ex’ors or adm’rs shall file with 
the clerk of the court or before the 
justice of the peace where the pro- 
ceedings are instituted, a true ac- 
count, showing the sum due from the 
defendant or defendants, and to it 
lust be annexed, an aflidavit made 
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| the common and statute law of En- 
gland ? 

4. Venants for life, years, &c. are 
entitled generally to the same rights 
and subject to the same liabilities, as 
by the common and statute laws of 
England. 





DECREES IN CHANCERY. 


138. How are decrees in equity 

executed &c ? 
4. Decrees in equity may be execut- 
ed, either by attachment and impris- 
onment of the person, or by seques- 
tration of the real and personal es- 
tate and effects of the party, or by 
sale of the land under an order of the 
chancellor. 

The sheriff executes the process. 
The proceedings had in England to 
foreclose in case of mortgages, may 
also be taken in this state, but are 
never used, as the same purpose is 
effected, under the provisions of an 
act of assembly, at law, by writ of 
scire facias against the mortgagor 
and terretenants. 

Upon judgment on the scire facias, 
the mortgaged premises are sold by 
virtue of a levari_facias, or if not sold 
for want of bidders, may be deliver- 
ed to the mortgagee in satifaction of 
the debt secured by the mortgage. 








before some judge or justice of the 
peace, that he, she or they, doth or do 
believe the said sum remains, whol- 
ly unpaid. 

136. Is the common law in respect 
of choses in action, adopted ? 
4. The common law in respect of 
choses in action is adopted, except so 
laras it is altered by the aforesaid 
acts of assemby. 


LIFE ESTATES &C. 


157. Are tenants for life, years, &c. 
‘tiled to the same rights, and sub- 
Ket to the same liabilities, as by 
142 





INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
4. In case the testator or intestate’s 
estate is insolvent, the debts are paid 
according to the order directing pay- 
ment when they are solvent, so far as 
the assets extend. ( See ante Vo. 107. 
108.) 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
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by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

4 There are some vacant lands be- 
longing to the state, but they are not 
of much consequence. ‘There is no 
mode at present of obtaining them 
from the state. In the year 1793, an 
act was passed for opening and es- 
tablishing a land office within this 
state, and for the sale of all vacant 
and uncultivated lands therein. By 
virtue of this act and several sup- 
plementary acts thereto, vacant 
lands were surveyed, and located 
under warrants issued for that pur- 
pose. Upon the return of the war- 
rant and survey, and upon payment 
of the consideration money, a patent 





for the land was granted under the 
great seal of the state. 

But by act of assembly passed Jay, 
11, 1798, all warrants issued there. 
after, and surveys made thereon, ay 
declared void. 

There is no proprietary land jy 
this state, yet to be taken up, or bo. 
cated. 


ENGLISH LAW BOOKS. 


141. Are English law books, al. 
lowed to be read in your State 
courts: if so, under what limita. 
tion 2 
A. English law books, are allowed to 
be read in our state courts, without 
any restriction or limitation what. 
ever. 
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1794. August. 4 
al. i. There shall be three rule-days in vacation, and one in term. The first rule day in vacation 
tate Jiall be the first Tuesday in November; the second rule-day, the first Tuesday in February; the 
ita third rule day the first Tuesday in May; and the rule-day in term, the second day thereof. Every 
rule to be laid, on or before the rule-day antecedent to the day on which the rule expires. # 
il to 2. On writs of error and appeals in civil actions, returned into this court with an authenticated 
out transcript of the record, there ghall be an assignment of errors and prayer for a reversal, with a ci- 
hat. tation to the adverse party, signed by the chancellor, or a judge of the court to which the writ of 


error is directed, or appeal taken, served upon him, his agent, or attorney on the record, twenty 
days before the return thereof, provided so many days have intervened between the time of ren- 5 bal 
deving the judgment or making the decree, and the setting of this court: On default thereof, the ; ql 

writ of error or appeal shall be no supersedcas. 


5. The plaintiff or appellant, at the time to which the record is returned, may have a rule on the 
defendant, or appellee to plead or answer by the first rule day in vacation, and for hearing or argu- a 
ment at the next sitting of the court. 


4. The rule-days shall also be return-days, upon which by special order of the court, any process 
thereof for bringing records fully before them, may be made returnable. 


1807. August 8. 


5. Jn all cases of appeals hereafter taken from the decree of the chancellor, unless the appeal be 
wrought into this court and docketted at the term ensuing the time of rendering the decree, the 
taking and allowing of the appeal below shal! be no supersedeas to the proceedings below, though 
security be given to prosecute the appeal; and in all cases in which appeals have been taken from 
the decree of the same court, the appeal, though security be given, shall be no supersedeas to the i, 
proceedings below, unless the exuse be brought into and docketted in this court, before the second as 
rule-day in vacation ensuing. 


6. Hereafter, in the assignment of errors and causes of appeal, the plaintiff or appellant shall spe- 
vify the error or errors in the record, and particular cause or causes of appeal; and shall not be 
at liberty to take any advantage of any error or cause of appeal, of which notice shall not be given athe 
in the assignment of errors or causes of appeal. 


1815. August 11. 


‘. On writs of error and appeals in civil actions, all rules of the court entered in any such case, 
shall, unless the same be complied with, be considered as absolute, although advantage be not taken hd 
ol such rule by the adverse party or his counsel. ah 

%. On writs of error and appeals in civil actions, if the writ or appeal be not returned to this 
“urt at the term to which the writ is returnable, or next after the appeal is taken in chancery, 
With an authenticated transcript of the record, together with an assignment of errors, and a prayer 
, " reversal, the party bringing such writ of error, or taking the appeal, shall be allowed no costs Nd 
lorahy transeript of the record. 


q j - . . . ad . . 
9. No bill of exceptions shall be taken or considered as part of a record, in any writ of error, 


ty » . ° . ‘ ‘ J 
less Such bill or bills of exceptions shall have been signed ten days before the term to which the 
“ti of error is returnable. Bi 
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Rules of the Court of Chancery.* 


1. Itis ordered, That all the gentlemen of the bar who have heretofore been admitted attor. 
nies of the Supreme Court, and of the Court of Common Pleas in the county of New-Casile, shal} 
be henceforth Ceemed and taken to be solicitors of this court, and that in future it shall he re. 
quis for the admission of soleiors to practice in this court, that they shall have studied three 
years under ihe direction of some gentleman of abiiities in the practice of the law, and have heen 
admitted attornies of the Supreme Court, or ot the Court of Common Pleas in this state : and that 
they be examined in the presence ot the Chancellor, and such other officers of the court as may 
thisk proper to attend, by two solicitors, to be appointed by the Chancellor; and that no person 
shall be admitied, whose private and professional character shall not appear to be fair. 


2. Thut every solicitor hereafter admitted, shall take the following oath or (if conscientiously 
scri:pnlous of taking an oat!) the following affirmation, viz:—“ I, A—B. do solemnly swear (ot 
affirm) that I will behave myself in the office of a solicitor of this court according to the best of mr 
learning and ability, and with all good fidelity as well to the court as to the client ; and I will use " 
falsehood, or delay any person’s cause through lucre or malice, and that I will support the eonsti- 
tution of the State oi} Delaware, and also the Constitution of the United States of America.” 


5. That in all cases in which writs of attachment are awarded unconditionally, they be issued 
immediately ; and wherever they are awarded, in ease an answer is not made by a particular day, 
they may be issued immediately after the time limited for an answer; provided it has not come in 


by the day appointed. 


4. That ali bilistor injunctions to stay wastes or suits at law, shall, before application is maie 
to the chancellor, for an order for the writ of injunction, be sworn or affirmed to, before the Reg- 
ister in Chancery ; and all answers shall betore the same are filed, be sworn to before the Register 
or Commissioner appointed to take an answer, which oath or affirmation shall be in the following 
words: * You do swear (or affirm) that what is contained in this your bill, (or answer as the case 
may be) as far as concerns your own act and deed is true of your own knowledge, and that what 
relates tothe act and deed of any other person or persons you believe to be true. So help you God.” 
And the said oath or affirmation shall be certified at large by the person administering the same. 
And if affirmation be made, it shall be stated in such certificate that the affirmant is conscientiously 
scrupulous of taking an oath. And so affidavits for injunctions to stay wastes or suits at law shall be 
sworn to before the Register, before application is made to the Chancellor as aforesaid. 


5. That the Register shall not suffer any bill, answer, deposition or other paper or document 
filed with him, to be taken out of his office, except to be brought into this court, or taken by the 
Chancellor for his consideration. 


6. That every deposition taken by virtue of any commission from this court shall be written by 
one of the Commissioners, be subscribed by the wii: ess, and signed and certified by the Commis- 
sioners to have been sworn to by the witness. And that all deeds, books and other papers produ: 
ced at the exeention of a commission to be proved, shall be endorsed by whom proved, and signed 
by the commissioners. 

7. That every commission for taking the depositions of witnesses shall be returned at least six 
days before the sitting of the court, and shall be opened and published by the Register as soon 48 
the same is received by him, and all objections to the execution thereof, or to the competency at 
any witness, shall be made in writing on the third day of the term, and not after. Commissions shall 
not be received after said six days, unless by consent of both parties endorsed on said comm'ssi0n, 


and signed by the counsel on both sides. 


° ° ° — ’ © was | a 
8. That upon the exeeution of a Commission to take depositions, when the Commissioners cal 

° : itness 
witness before them to be examined, they shall cause all persons but themselves and the witn 


. , , in 
who is to be examined, to leave the room, and shall not allow other persons to be present during 


hes sensitentiaiaal f the wi in 1 ination of a witness, 
the examination of the witness. And the said commissioners after the examina 


* The time of passing the first 10 of these rulesdoes notappear. Ed. 
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shall not communicate to any person the contents of the depositions till after the same is returned, 
and publication passes according to the rules of the Court. 


9. That the parties at the hearing of each cause be at liberty to make and prove exhibits of 
deeds, receipts, and other instruments of writing by the instruamentary witnesses, or proof of hand 
writing, and also books of account by the oath ot the party, his personal representatives, or other 
persons; and that a list of the exhibits be filed with the Register at least six days before the term, 
at which the cause may be ruied for hearing. 


10. That parties who are bound to perform interlocutory orders or decrees, or final decrees, or 
any other order or decree whatever, shall take notice thereof without being served with a copy of 
the same, or with a writ of exeention, unless specially ordered ; and in case of nou-performance 
according to the terms of such decree or order, a writ of attachment may be taken out without any 
other previous proceeding. 


1818. April 14. 


11. That in case of an answer coming in during the sitting of the court in term, or within three 
days preceding, the complainant or complainants shall have one month’s time next after the filing 
of the same, to except thereto, and in case no exceptions be exhibited within that time, that the 

tegister enter replication and rejoinder gratis; and rules for commissions on both sides to be die 
rected to commissioners to be named by the parties respectively in vacation to the Register, on ten 
days notice to the opposite party, who if he do not name commissioners, then the commission to 
issue exparte on like notice ; and in case commissioners are named by both parties, commissions 
shall issue on like terms, exparte, on ten days notice of filing interrogatories, at the instance of either 
party ; but in case exceptions be filed to the answer, then the register shall forthwith transmit the 
papers in the ease to the chancellor, and on return of the same to the Register, if the exceptions be 
allowed, a rule shall be entered for further answer in six weeks, or attachment; and on the 
coming in of that answer, the Register shall enter a replication and rejoinder gratis, and rule for 
commission on both sides in like manner to be carried into execution as above directed ; provided, 
however, if the complainant should give notice to the Register that he elects to go to hearing 
on bill and answer, a rule to that effect shall be by him entered, instead of the replication as before 
provided for. 


ee el 


The following abstract of such parts of an act of assembly referred to in a former eommunication, 
which regulate certain proceedings in the court of chancery, I now send you, as I promised. If 
you think proper, it may be inserted after the rules of that court. The act is contained in Vo/ 
4. Del. Laws, pa. 32, 33, €7c. and was passed Feby. 1. 1806. 


Pleadings and proceedings—how enforced. 


Sec. 1. After bill filed, and appearance entered in any suit in the court of chancery, all the sub- 
sequent pleadings and proceedings to the making the decree, shall be regulated and enforced by 
rules laid, or such process as the chancellor may award, and for non-compliance with any such 
rales, decrees may be made and bills be dismissed, or taken pro confesso, according to the cireum- 


stances of the ease. 
Return of process and how enforced. 


The return of all process shall be enforced by rules, and such subsequent process and proceed- 


mgs a8 may ensure a compliance Xe. 
Rules of Court. 


The chancellor may make all rules and orders necessary for the better regulating the practic: 
of the court of chaneery and of the orphans’ court; for the return of writs, commissions and 
other proceedings in the said courts respectively; entering rules thereon, and on the sheriffs, regis- 
ters, and clerks; filing all pleadings subsequent to the bill, and all other regulations necessary for the 
‘ringing forward and expediting the hearing of causes, and for compelling a compliance with the 
decrees and sentences of said courts 
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Sequestration. 


Sect. 2. No writ of proclamation or commission of rebellion to be issued: but after one or more 
writs of attachment or distringas and return thereto, the court may, on motion, award a seques. 
tration according to the nature and circumstances of the case. 


Non-resident and absconding defendants-~Proceedings 


See. 3. If any defendant, against whom subpamna or other process shall issue, (which has 
been delivered to the sheriff 50 days before the return thereof,) shall not cause his, appear. 
ance to be entered on such process in such time, and manner, as by the rules of the court, the same 
ought to have been entered, if such process had been duly served; and an affidavit or affidavits 
be made tothe satisfaction of the court, that such defendant is out of the state, or that upon inqui- 
ry at his usual place of abode, he could not be found, and that there is just ground to believe that such 
defendant is gone out of the state, or has absconded to avoid being served with the process: they 
tle court may make an order for such defendant to appear at a day therein to be named; a copy 
of which sha!l, within 30 daysafter itis made, be inserted in such news-paper or ne ws-papers publish. 
ed in this state, and sueh others as the chancellor may direct, and be continued therein for 3 months 
next after its first publication; and a copy of such order shali within the said 30 days, be posted up 
in the office of the register of the court of chancery, and at the court house door of the county in 
which the order was made. 


And if the defendant shall not appear within the time limited by such order, or within such fur- 
ther time as the court shall appoint, then on proof made of such publieation of the order, the court, 
being satisfied of the truth thereof, may order the complainant’s bill to be taken pro confesso, ani 
make such decree thereon as shall be thought just; and may issue process to compel the perform- 
ance, either by immediate sequestration of the real and personal estate of the defendant, or such 
part as may be sufficient to satisfy the demands of the plaintiffor otherwise as the nature of the case 
shall require; and may likewise order the plaintiff to be paid and satisfied his demands out of 
the estate or effects so sequestered according to the decree; the, plaintiff or plaintiffs first giving 
security in such sum as the court shall think proper, to abide such order touching the restitution 
of such estate or effects as the court shall think proper to make concerning the same, upon the de- 
fendant’s appearance and paying such costs to the plaintiff as the court shall order; but in case the 
plaintiff shall retuse or neglect to give such security, the court shall order the estate or effects so se- 
questered, or whereof possession shall be decreed to be delivered, to remain under the direction of 
the court either by appointing a receiver thereof or otherwise, until the appearance of the defen- 
dant, and his paying such costs to the plaintiff, as the court shall think reasonable, or until such order 
shall be made therein, as the court shall think just. 


Defendant refusing &c. to enter appearance. 


Sec. 4. If any defendant shall be brought into court on any process, and refuse or neglect to enter 
his appearance according to the rules of the court, or to appoint a solicitor to act on his behalf, the 
court may appoint a solicitor to enter av appearance for such defendant; and proceedings may 
thereupon be had as if the party had appeared. 


Sec.5. If any person against whom any such decree is made, upon refusal or neglect to enter 
this appearance, or to appoint a solicitor as aforesaid, shall be in custody or forthcoming, so that 
he may be served with a copy of the deeree, then he shall be served with a copy thereof betore 
any process is taken out to compel the performance thereof. 


Decrees against absent defendants—how and when opened, &c. 


Sec. 6. Ifany decree shall be made in pursuance of this act, against any person being out of 
this state, or absconding in manner aforesaid, at the time the decree is pronounced, and such per 
son shall within 5 years after such deeree made, return or become publickly visible, then he shall 
likewise be served with a copy of such deerce, within a reasonable time after his return shall be 
known to the plaintiff; and in case any defendant shall within 5 years after the making such decree 
die before his return into this state, ar appearing openly as aforesaid, or shall die within the time 
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last before mentioned in custody, before being served with a copy of such decree, then his heirs 
and ex’ors or ad’mrs, if such defendant shall have any real estate sequestered or whereof posses- 
sion shall have been delivered to the plaintiff or plaintiffs, and such heir may be found, and if there 
be such ex’or or ad’mr; or if such heir be a feme covert, infant, non compos mentis, the husband, 
guardian or trustee of such heir respectively; or if the personal estate of such defendant be seques- 
tered, or possession thereof delivered to the plaintiff or plaintiffs, then his or her ex’or or ad’mr, if 
any there be, shall be served with a copy of such decree within a reasonable time after it is known 
to the plaintiff, that the defendant is dead, and who is his heir, executor or administrator, or 
where he, she or they respectively may be served therewith. 


Sec. 7. If any person so served with a copy of such decree, shall not within one year after service 
appear and petition to have the cause re-heard; such decree shall stand absulutely confirmed against 
such person, his heirs, ex’ors and adm’rs, and all persons claiming from or under him, or any of 
them, by virtue of any act done, after the commencement of sueh suit. 


Sec. 8. If any person so served with a copy of such decree, shall within one year next after ser- 
vice, or not being so served, shall within 5 years next after such decree, appear in court, and pe- 
tition to be heard with respect to the matter of such decree, and pay down or give security for 
the payment of costs Xe; the petitioner, his representatives, or any person claiming under him, by 
virtue of any act done before the suit commenced, may be admitted to answer the bill exhibited, 
and issue may be joined, and witnesses on both sides examined, and such other proceedings, de- 
cree and execution thereon be had as might have been if the same party had originally appeared, 
and the proceedings had then been newly begun, or asif no former decree or proceedings had 
been in the same cause. 


Sec. 9. If any person against whom such decree is made, his heirs, ex’ors or adm’rs, shall not 
within 5 years next after such decree, appear and petition to have the cause re-heard, and pay 
down or give security for the payment of such costs as the court shall think reasonable, such decree 
shall stand absolutely confirmed against the defendant, his heirs, ex’ors and adm/’rs, and all per- 
sons claiming from or under him, by virtue of any act done after the commencement of such suit; 
and at the end of such 5 years it shall be lawful for the court to make such further order as shali 
be just and reasonable, according to the circumstances of tle case. 


Proceedings against persons out of ihe state—when warranted. 


Sec. 10. This act not to extend, to warrant any proceeding against any person out of the state, uu. 
less it appear to the satisfaction of the court by affidavit or affidavits before the making of such de- 
cree, that such person had been a resident in the state within one year next before the subpoena is- 
sued; or unless it appear by the return of the process that such person had been duly served there- 
with in the state, or unless the suit be commenced against any person or persons out of the states 
for obtaining an injunction, for staying a suit at law, or to be relieved against any judgment or pro- 
ceedings at law, obtained or had by any such person out of the state; or unless the said suit be com- 
menced against any person seized or possessed of any estate, real or personal, within the state; or 
unless the said suit shall relate to, or concern any lands, tenements, goods, chattels, rights, credits 
or other real or personal estate within this state, or to any contract macle or to be done or pertorm- 


ed within the state. 


Infant trustees—may convey the trust estate Se. 


See. 11. It shall be lawful for persons under the age of 21 years, having estates in lands, tene- 
ments or hereditaments, in trust only for others, by direction of the court of chancery, signified by 
an order made upon hearing all parties concerned, on the petition of the person or persons for 
whom such infants may be possessed in trust, or of the guardians of such infants, to convey such 
lands, &e. as the court shall, by such order direct, to any other persons, and such conveyance shall 
be as effectual, as if the said infant or infants were at the time of making such conveyance, of the 


age of 21 years. 


Sec. 12. Allinfants being only trustee or trustees as aforesaid, shall and may be compelled, by 
such order, to make such conveyance or conveyances in like manner, as trustees of full age, are 
compellable to convey or assign their trust estates. 
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Citations in the Orphan’s Court—in vacation. 


Sec. 20 of the act, provides that the Judge of the orphans’ court, upon a petition in writing ty 
him when the court is not situng, may award citatious against any persons’ returnable to the nex! 








usual sitting of the orphans’ court, as he might do at the time the said courts are held. 


Orders and Decrees of the Orphan’s Court—in vacation. 





If any persons duly summoned to appear in any of the said orphans’ courts, 10 days before the 
time appointed for their appearance, shall make default, the judge may award attachment for con 
tempt, and may force obedience to the warrants, sentences or orders of the said court, by impri. 
sonment of body and sequestration of lands and goods, as fully as can be done in any case whatever 
in the orphans court or in the court of chancery. . da 
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Rvues or THE Orpuan’s Courr. * 


i. All petitions for the sale of lands shall be presented, during the two first days of the sitting oi P 
the Court. 
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2. Every executor and administrator intending to apply for an order for the sale of land for the 
payment of debts, shall give notice in writing to the devisees, or heirs, or their guardians, and to 
such person or persous as may be in possession of the land, ten days at least before the sitting of 


the court, of his or her application; and shall specify in such aotice, the particular day on which 
such application will be made; and in case the devisees, heirs, or their guardians do not reside in 
the couitry, then such notice shall be fixed up in the office of the clerk of this court, and at the t 


court house door, six weeks before the sitting of the court. 





3. Upon an appeal taken from the register on the adjustment and settlement of any executor’s 
administrator’s or guardian’s account, no citation shall be issued from this court, until the account 
excepted to, and exceptions filed with the register, be brought up and filed in this court. Every 
such appeal shall be heard at the first sitting of this court next after the issuing such citation. 


* The Chancellor, is ex officio the Judge of the Orphan’s Court. 
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Rules of the Supreme Court. 


1793. October Term. 


{. There shall be two rule days in vacation, and one on the return day of each term: the first 
in the winter vacation on the 25th of January, the second on the 10th of March: the first in sum- 
mer vacation on the 25thof July, the second on the LOth of September. 


9. Every rule to be filed at least 20 days before the rule day on which it is limited to expire, the 
day of filing the rule and rule day exclusive. 


3. The defendant to be entitled to a rule to expire on the second rule day afier the return of 
the writ on the plaintiff to declare, or non pros. 


4, Plaintiff to be entitled to a rule expirable on any rule day to plead, or judgment. 


5. Both parties to be entitled to rules for further pleading till the issues be completed, or nox 
pros, or judgment, according to the case. 


6. There shall be rules for trial expirable on a rule day in term, to be laid on or before the day 
following the last rule day in vacation. 


7. Trial days to be arranged in classes: the first class to be composed of three days, the second 
af two days, the third class of the residue of the term. See Rule 17, post. 


8. Vot less than nine causes to be assigned for the first class, nor less than six for the second, the 
residue for the third elass. See Rule 17, post. 


9, Arguments to commence when the trials are over in any class. 


10. Each party to have liberty to countermand his rule for trial, subject to the payment of costs 
accrued by reason of the rule. 


11. Causes to be marked on the trial list according to seniority, and the list to be made out by 
the clerk within five days after the second rule day in vacation. 


12. In cases where there is no defence, judgment to be given the second term, and the allega- 
tion of defence not to be admitted without an affidavit of alegal defence.* See Hule 25, post. 


The foregoing rules (the last excepted) are approved and adopted by the Supreme Court of the 
state of Delaware, at asession of the same court held for the county of New-Castie, in the Octo- 
ber term, 1793, as provisionary rules regulating the practice in the same court, until they, or any 
of them shall undergo a revision and alteration by the same court. 


1802. March Term. 


13. Wo person shall be admitted to practice as attorney or counsellor at law, unless he shall 
have attained the age of twenty-one years, and have served a regular clerkship within the United 
States, to some practising attorney or gentleman of known abilities, for the term of three years; or 
hath studied the law with assiduity under the direction of some practising attorney or gentleman 
of the law in the United States, ‘or the term of two years after his arrival at the age of 21 years; 
and unless it be so certified by the gentleman under whom he studied ; and siso that he is a person 
of integrity and good behaviour. Nor shall any alien or foreigner be admitted, until he shall have 
taken the oath to support the constitution of the United States and the state of Delaware, and resid- 
ed in the state four years next before his application for admission. When aypplication shall be 
made for the admission of any person, qualified as aforesaid, not before admitted in any court with- 
ll this state, the court shal’ appoint two gentlemen of the law to examine him, and if it be reported 
by the gentlemen so appointed that he is well qualified to practice, he may be admitted. But not 


* This is considered as @ private rule of agreement. 
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withstanding these regulations, attornies at law residing, practising, and originally admitted in any 
one of the United States, of good character and known abilities, may be admitted, at the discretion 
of the court. See Fule 27, post. 


14. That no attorney of this court, sheriff, officer, bailiff, or other person concerned in the exe. 
cution of process, shall be permitted or suffered to become special bail in any action or suit depend 
ing in this court unless he shall obtain the leave of the court. 


1805. April Term. 


15. That a rule to plead shall not be entered, nor a plea be received and filed or entered on the 
docket in any case until a declaration be filed, unless under special leave of the court. 


16. That a rule for trial, shall not be entered, nor a venire facias be issued for the trial of any 
cause until after issue joined. 


17. That the 7th and 8th of the rules of this court as made in October term, 1793, so far as th: 
same respects the number of classes, and the number of causes to be assigned for particular clas- 
ses, be altered, and that the clerk of the Supreme Court for the county of New-Castle, shall fu. 
turely, until otherwise directed by the court, so arrange his class list of trials, as to form only 
two classes. The 2d class to include all those actions to be assigned for trial in the second week of 
the term. 


18. That no cause shall be inserted by the clerk on the elass list of trials, until after issue joined, 
and both parties request the same to be placed on the trial list, and advertised for trial at the ensu- 
ing term. 


1807. April Term. 


19. That so much of the rule No. 15, of the rules of this court, adopted at April term, 1790, as 
requires inquests to be held on the land, and that eight days notice shall be given, is hereby repeal- 
ed, and instead of eight days notice which is required by the said rule, that the officer before hold- 
ing any such inquiry, shall cause reasonable notice in writing to be given of the time and place ot 
holding the same. 


1817. Fall Term. 


20. That after the present term, in all actions now pending ir this court, the plaintiff or plaintifis 
shall file his, her, or their declaration by the second day of the next term, except in cases where 
the same has been filed. And in all actions hereafter pending, by the second day of the next 
term succeeding the court to which the writ shall be returnable; and if the plaintiff or plaintiffs 
shall neglect or refuse to file his, her or their declaration within time as aforesaid, then 
judgment shall be entered for the defendant or defendants, with costs, against the plaintiff or plain- 
tiffs, for such neglect or refusal; unless the plaintiff shall show sufficient cause why a further delay 
should be given. 


21. And if the plaintiff or plaintiffs shall file his, her, or their declaration within the time as afore: 
said, then the defendant or defendants shall file his, her or their plea or demurrer by the second 
day of the next term after filing the said declaration; and on neglect or refusal, judgment shall be 
entered against the defendant or defendants with costs; unless sufficient cause be shown as afore 
said. 


22. nd that no action now pending, or which hereafter may be commenced in this court, shall 
be continued longer than four terms, including the term to which the writ was or shall be return 
ble, unless some material evidence is wanting, and due diligence has been used to obtain the same, 
or some other special cause shall be assigned to the satisfaction of the court, which shall be made 
appear by affidavit, or be apparent from the record ; and on neglect or refusal to make such affida- 
vit, or to make an assignment of the cause appearing on record, judgment shall be entered for he 
defendant, with costs, for such neglect or refusal: Provided that nothing contained in the foregoing 
rules shall be construed to abridge or alter the rights of parties to rules for pleading adopted at the 
Fall term of 1793; and that judgment shall be entered as aforesaid by the clerk. And that here 
after no cause shall be put on the trial list, until an issue or issues be joined. 
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1818. March Term. 


23. That from and after this present term, the clerk shall provide a book into which all actions 
yow referred, or which hereafter may be referred, shall be transferred, and no rule of reference 
shall be struck off or discharged without the leave of the court, except the parties by consent agree 
io discontinue the action. 


24. And that no non-suit, discontinuance or judgment shall be struck out, or taken off the docket 
at the instance and request of the parties, without first obtaining the leave of the court for this 
purpose. 


1819. November Term. 


25. That no cause shall be put on the general trial list until an affidavit of defence be made, and 
the same shall be filed on or before the last day of the second term after the issuing of the writ: 
Provided that the above rule shall not operate as tosuits now pending in this court, and which were 
commenced prior to November 1818: And provided also, that the above rule shall not prevent the 
irial of causes according to their seniority ; and that either party may move for the trial of a cause, 
not on the general list of trials, if the same shall be at issue and notice in writing of trial be given, on 
or before the second rule day in vacation. 


26. And that before every term, the clerk shall make a separate list of all causes, in which notice 
{trial shall be given as mentioned in the foregoing rule, putting thereon only the causes in which 
acopy of the notice of trial shall be filed ; and a copy of said list shall be delivered to the court on 
the first day of the term. 


1818. .Warch Term. 


27. It isprdered by the court, that no person shall be admitted as an attorney in this court, unless 
besides the qualifications already required, he shall have pursued the study of the law in this state for 
three successive years under the direction of an attorney and counsellor of this court. This rule 
not toaffect the case of gentlemen resident of the state who have gone or may go abroad to continue 
their legal education, or gentlemen, members of the bar of Pennsylvania, Maryland, and New Jer- 
sey, who have practised Jaw two years in the Supreme Courts of those states.” 
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Rules of the Court of Common Pleas and General Sessions of the 
; 
Peace &c. a 
. . . . es ter 
1. The criminal business shall commence at the meeting of the court, and be proceeded on with 
the utmost despatch. | 
ful 
2. The appearance and execution dockets shall be kept separate from each other by the Pro. the 
thonoiary. ch 
3. The appearance docket shall be called over the second, and the execution docket the fourth 
days ot the court; unless necessarily prevented by the criminal business; and either of them ae: 
when begun, shall be entirely gone over before any other business be entered upon ; unless other- he 
wise ordered by the court. | 7 
A cla 
"4 ’ e tl ‘ 
; 4. The prothonotary and clerk of the peace shall attend the court in person; or by their de- 
. . : . ° ° : 
:: puties, if either of them should be prevented by sickness or other unavoidable cause of absence. | 
y 
. ‘ ‘ ‘ lic 
: 5. The Sheriff shall attend the court in person, unless prevented by sickness or other unayoid- e 
able cause of absence ; and in such case by one of his deputies. es 
’ 
6. The sheriff, or in his absence, his attending deputies shall keep order in court, and admit no ‘f 
person within the bar, but the officers of the court, or such as shall be called on process, or other- 7 
wise, or shall have business before the court, or shall be permitted by the judge to come within , 
the bar. 
rat 
7. The sheriff shall return all criminal process directed to him, and returnable on the first day of “ 
the term, to the clerk of the peace, at or before 10 o’clock ante-meridiem of such day; and all sid 
such civil mesne process directed to him, and returnable on the first day of the term, on the “ 
second day of the term to the prothonotary, at or before 9 o’clock, ante-meridiem of such day; 
and allexecutions directed to him, and returnable on the said first day of the term; at or before ~ 
10 o’clock on the 4th day of the term. * 
8. The sheriff shall return all subpenas and other process to compel the attendance of witnesses 
in civil causes, returnable on the wednesday of the first week ofthe term tothe prothonotary, at -, 
the meeting of the court , on that day ; and all such as shall be returnable on the monday of the ate 
nec 


second week, at the meeting of the court on that day. ye 
- 
9. The clerk of the peace shall enter all returns made by the sheriffin criminal cases where 
the processis made returnable the first day of the term, or otherwise, immediately on his receiving 
them from the sheriff; all civil mesne process returnable as aforesaid, by 9 o’clock, ante-me- 
ridiem, on the 2d day of the court; all executions »turnable as aforesaid, by 10 o'clock, ante-me- 
ridiem, on the 4th day of the court, and all process to compel the attendance of witnesses in civil . 
cases returnable the thursday of the first week, and monday of the second week of the court, : 
immediately on his receiving them at the said respective times from the sheriff. 


10. All oaths or affirmations taken in court, shall be administered by the prothonotary and 
clerk of the peace, or their deputies, (who shall rise from their seats for that purpose) in an all ‘ 
dible voice, and decent manner. 


on) 

11. All affidavits for holding to special bail, shall be filed with the prothonotary before or at _ 
the time of calling the action, in which it isto be made use of; and all other causes for the said oft 
purpose, shall be filed with the prothonotary before, or be shown to the court if required at the and 
time of calling the action wherein it may be necessary to exhibit a cause of special bail ; otherwise age 
a defendant may have his appearance entered with common bail. min 
12. Vo attorney, prothonotary, clerk, deputy clerk, sheriff, deputy sheriff, or eryer of this “ 
court, shall be admitted 9s special bail in any suit in this court. ye 





13. Any defendant in Ejectment or Sci. Fa. may appear at any time during the sitting of the 
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court to which the Ejectment or Sci. Facias shall be brought ; but that no such appearance shall 
be received at any adjourned court, without a special order for that purpose. 


14. Jnall causes of Ejectment, the service of the declaration and notice, shall be given six days 
before the return day of the term, exclusive of both the day of service and day of return; and the 
tenant in possession, defendant or defendants, shall take defence the first term. 


15. Special bail warned by process of Scire Facias, or where a second Scire Facias shall be re- 
curned Nibil, may, notwithstanding surrender the principal at any time during the term to which 
the proeess shall be returnable; but not at any adjourned court, without special order for 
that purpose. 


16° .Vo special bail shall be made liable on his recognizance of bail, unless the execution issued 
against the principal shall have been put in the sheriffs hands at least ten days before the return 
thereof; nor on two Nihils returned on Scire Facias against the special bail, unless such Scire Fa- 
cias shall have been put into the sheriff’s hands at least ten days before the return thereof; and 
that the sheriff endorse the time of the receipt thereof on the said execution and Scire Facias. 


17. .4ll warrants of re-survey and views shall be executed and held in such time (ten days no- 
tice being given by the sheriff to the parties, both plaintiff and defendant ; or if living out of the 
county, to their respective agents or attornies, of the time and place of meeting to make such re- 
survey or view ) as that the surveyor may be enabled to make out and return to the prothonota- 
rv’s office four plots six days before the sitting of the court to which such warrant shall be return- 
ed, or view shall be held, which itis ordered the surveyor do accordingly. 


18. here leave shall be granted to amend or add to any plot returned under a former war- 
rant of re-survey or tor further view, the same notice shall be given as on warrants of re-survey 
and views, and the same amendments and additiens shall be madey the last rule-day, in vacation 
next ensuing the termon which such leave shall be given, and the plots so altered shall be re- 
turned to the prothonotary’s office six days before the meeting of the next court. 


19. The 1st day of February, 10th day of March, 10th day of August, and Ist day ef October in 
each year, and the 2d day in each term, shall be considered as general rule-days for pleadings ; 
In all cases where rules are laid to declare, or plead, or amend ; unless otherwise specially provi- 
ded tor, such declarations and pleadings shall be filed, and amendments made on or before the first 
day of February, tenth day of March, tenth day of August, and first day of October respectively, 
next following the terms at which such rules shall be laid; and the pleadings nextin course and 
necessarily arising in answer to such declarations and pleadings, shall be filed by the adverse party 
orhis counsel on or before the second day of the succeeding term. 


20. The prothonotary shall transcribe the pleadings in civil suits filed at or before the rule-days, 
and have the copies ready for the opposite parties or their counsel, within fifteen days next after 
the respective rule-days by which they are to be filed. 


21. All subpoenas and other process which: shall be issued to compel the attendance of witnesses 
in civil causes, to the number of fifty inclusive, on the trial docket, shall be made returnable on 
the first thursday, next after the day appointed by law for holding of the court; and all civil causes 
on that docket, on the Monday of the second weck of the court. ( Printed Rule. ) 


22. If witnesses under subpeenain civil causes do notattend the court by 11 o’clock, on the day 
onwhich the subpeena is returnable, the party for whom they are summoned or his counsel, shall 
forthwith move the court for attachment against such witnesses (if within the reach of the process 
of this court,) and on failure thereof, and non-attendance of such witness, this court will not con- 
ader the party alleging that testimony materialin such cause is really wanting, or his attorney or 
agent, as having used his or their reasonable endeavours for procuring such witness, so as to deter 
mine the court at all events either to postpone the cause or continue it until another term. 


“3. The causes on the continuance docket shall be taken up in the order in which they stand 
on the docket ; and if any cause shall be called for trial in which either party shall not be ready, 
the same may in the discretion of the Court be postponed until the subsequent causes which 
‘aad for trial shall be gone through ; and if more eauses than one be so postponed, they shall be 
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taken up and heard in the order they were postponed ; and if delayed by the neglect of either 
party, the intermediate costs of the other shall be defrayed by the party not ready from neglect, 


24. No action commenced this term, or hereafter to be commenced, shall continue longer thay 
two terms, where there is no defence; but judgment shall be given, and the allegation of de. 
fence not to be admitted, without an affidavit of a legal defence. 


25. All points of law brought before the Court, and all motions to set aside Sheriff’s sales, shalj 
be stated in writing by the counsel moving such points, or making such motions, unless dispensed 
with, by the Court. 


26. Motions in arrest of judgment and for new trials, shall be made and reasons filed, within 
four days next after the trial, if the Court shall continue to sit so long; and if they do not, then 
during the sitting of the Court. 


27. Petitions shall be heard after the Thursday of the first week of Court ; all subpeenas issued 
thereon shall be made returnable on the first Friday ; unless otherwise ordered by the court. 


28. All special verdicts, points saved, cases stated, demurrers and errors in arrest of Judgment, 
shall be argued and heard after the trial of civil causes: unless the court shall in their discretion 
dispense with this rule for special reasons. 


29. The constables shall attend the court day by day, from their hours of meeting until they 
rise, unless discharged ; that they, or such of them as the court shall direct, shall serve as bailiffs 
fo the court, and juries, and that they assist the sheriffin preserving order at the bar, and in al} 
places within view and hearing of the court. 


30. Upon all writs of fi. fa. received by the sheriff two months before the return thereof, it shall 
be incumbent upon the sheriff to bring into court such money as upon the said writ might be 
Jevied, during the first week of the term: and in default thereof, the plaintiff shall be entitled 
toa rule upon the sheriff to bring the money into court, on some day during the term to be 
appointed by the court, and in default thereof an attachment: And upon writs of fi. fa. delivered 
to the sheriff less than two months before the return thereof, the plaintiff shall be entitled toa rule 
upon the sheriff to pay such money over to him, at or upon the first rule day in the vacation 
following ; and in default thereof to an attachment returnable to the term following : 

And upon writs of venditioni exponas to sell lands, delivered to the sheriff within a month from 
the teste thereof, the plaintiff shall be entitled to a rule upon the sheriff to pay the money he may 
be entitled to arising from such sale, to him, at or upon the second rule day in vacation ; and in 
default thereof, to an attachment returnable to the term following. (1) 


31. Whenever defendant shall plead the general issue, with liberty to give the special matter 
in evidence, he shall either make a short docket-entry of such special matter, at the time of en- 
tering such plea, or serve the adverse party or his attorney, with a full notice in writing of such 
special matter, by the first rule day in vacation before the term succeeding the notice, otherwise 
he shall not be entitled to the benefit thereof. 


1810, December Term. 


32. Jt is ordered by the court that hereafter no use shall be endorsed on the reeord anless by 
the written direction or authority of the plaintiff, or his attorney, which shall take effect only from 
its true date, and which shall appear upon the face of the writing containing the direction, which 
shall be filed by the prothonotary. Where any suit is brought upon a publick or general bond, 
the name of the person or persons for whose use the suit is brought, shall be endorsed at the time 
of instituting the suit; and no person shall be allowed to set up a claim in any such suit whose 
name shall not be so endorsed. 


33. The trial list shall be made out at the expiration of twenty days next after the last rule-day 
in vacation, and be immediately published. All causes shall be placed on the list according to se- 
niority, except those that are to be tried by special juries, which for publick convenience shall 
be arranged in such manner as the court, or a judge thereof, shall direct. But no causes thatare 
not atissue, shall be placed on the trial list ; except appeals from justices of the peace, which, 0 
prevent delay, shall always be inserted, if the appeal has been entered previously to the publica- 
tion of the list. 


(1) The principles of thisrule to extend to former and late sheriffs, where they app'y- 
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1818, May Term. 


34. No person shall be admitted as an attorney in this court, unless besides the qualifications 
already required, he shall have pursued the study of the law in this state for three successive 
years under the direction of an attorney and counsellor of this court. This rule shall not affeet 
the ease of gentlemen resident of the state, who have gone or may go abroad to continue their 
legal education, or gentlemen members of the bar of New Jersey, Pennsylvania or Maryland, 
who have practised law two years in the supreme courts of either of those states. 


1818, December Term. 

35. Jn all actions now pending in which declarations have not been filed, the plaintiff shall file 
his declaration by the second day of the next term: and in all actions hereafter to be commenced, 
by the second day of the term next succeeding the term, to which the writ shall be returnable ; 
aud if the plaintiff shall neglect, or refuse to file his declaration within the time aforesaid, then 
judgment shall be entered for the defendant with costs, against the plaintiff, for such neglect or 
refusal : unless the plaintiff shall show good cause upon oath or affirmation for further delay. 


36. If such declaration be filed within the time aforesaid, then the defendant shall enter er 
file his plea or demurrer, by the second day of the term next after filing the said declaration, 
and on neglect or refusal, judgment shall be entered against the defendant with costs ; unless suf- 
ficient cause be shown as aforesaid. 


37. Vo action now pending, or hereafter to be commenced, shall be continued longer than the 
fourth term, including the term to which the writ was or shall be returnable, unless some mate- 
rial evidence is wanting, and due diligence has been used to obtain the same, or some other special 
cause satisfactory to the court, shall be assigned and verified by affidavit, or be apparent from 
the record, and assigned in writing. 


38. Wothing contained in these rules shall be construed to change or diminish the rights of 


parties to rules for pleading according to the practice and regulations heretofore adopted ; provided 
that notice in writing be given tothe attorney of the adverse party, within ten days after enter- 
ing such rules respectively. 

39. All rules of the court made and entered, shall, unless the same be complied with, be con- 
sidered as absolute, although advantage be not taken of such rules by the adverse party or his 
counsel, 


1819, May Term. 


40. Jn all actions of debt and contract, judgmevt shall be entered at the third term of the 
court, unless the defendant, or some person for him or her, shall make affidavit, and file the same 
inthe prothonotary’s office, that te the best of his or ber knowledge, there is a just defence in 
the whole or in part in the same cause: and the judgment so entered, shall be witha stay of exe- 


cution for three months. * 


* This rule was adopted by the agreement of the members of the bar 
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IN DEX. 


‘Vo the Rules of the High Court of Errors and Appeals. 
See page 1075. 








A ffi 
Ans 
No. Rais 

Appeal. (See Error and Appeal.) 

Assignment of Errors. (See Errorand Appeal.) 

Bill ot Exceptions, 
to be signed 10 days—before writ of error returned—or void 

Citation. (See Error and Appeal.) 

Costs, 
of transcript of record—not to be allowed—when. - 4 

Error and Appeal. (in civil actions.) 
assignment of (errors) and prayer of reversal—when to be. : : g 
citation on—by whom to be signed—and when served. : ~ - ib 
not to be a supersedeas—unless. - - - : - - 25 
rule on—to plead, answer, and for argument &c.—when. . - - 3 
assign. ment of—and causes of—to be special—and party confined. ° - i 
all rules on—not complied with—to be absolute. - - - . 7 
costs—of transcripts of record—not to be allowed—when. - - - 8 
plaintiff or appellant—to proceed—in what manner. - . - - ib At 
bill of excepuous—no part of record—uniless. . ° > ° ° 9 

Pleadings. (See Error and Appeal. Rules.) 

Rule—Days, 
in yacation—when to be. ‘ “ ° ° , 2 . i Bil 
in—term—when. - : : - - - - - 1b 7" 
to be return days—for what purposes. —- - - - - - 4 _ 

Rules, 
to be laid—when. - ° ° . ° ° . : j 
for plea, answer, and argument on error and appeal—when. —- - “ 9 
in cases of error and appeal—not complied with—absolute. - : . 7 

Supersedeas, 


error and appeal—when to be. 
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INDEX. 
To the Rules of the Court of Chancery. 
See page 1076. 


‘ Vo Ri le 








Affidavits, 
on inyunet.—to stay waste or suits at law—when and before whom : . z 
AnsSWe!'y 
before filed—to be sworn or affirmed to. - - - - - 4 
before whom. - - - ; 7b. 
form ot oath or affirmation to. . ib. 
coming ii—sed. curia—or 3 days before—execeptious to be in 1 month i! 
not excepted to—Register to enter reflicat. and joind. gratis ; - - id. 
and enter rules for commissions on both sides, - - - ib 


to be directed to commissioners to be named to Register in vacation by the parties 
respectively, on 10 days notice to adverse party ; and if not named, to issue 
exparte, on like notice ; . " . ’ : . ub 


if named by both parties, commissions to issue on like terms exparte,on 10 days 














notice of filing interrogs.—by either party. - - - ib. 
if exceptions to—register to transmit papers to chancellor, on return to him—it allow- 
ed, to enter rule for further answer in 6 weeks, or atiachment; on coming in 
of which, register to center replication, and rejoinder gratis, and rule tor 
conimnission on both sides—to be executed as above directed. . 26. 
complainant—giving notice to Register that he elects to go to hearing—on bill and an- 
swer—a rule to that efiect to be entered by him-—instead of the replication atd. i. 
Attachment. (See answer, decrees, Cc.) 
to be issued immediately—when. - - . . . : 3 
for not answering On a particular day—when. - - - - « id. 
Bills. ¢ See oath. ) 
for injunction—to be sworn to—when Ne. Lule. - - - - 4 
Commission to take Depositions, (See Depositions—answer.) 
to be returned—6 days belore court and opened. - - - . 7 
objections to execution—to be in writing—when. : - - - id. 
competency of witness—when. - - - - - ib. 
not to be received after said 6 days—unless. - - - - . ib. 
commissioners—how to examine witness on. - - - - ~ 
not to allow others—to be present. - : - - ib. 
not to disclose—testimory . . . . ~ ib. 
commissioners in—how to take and certify depositions. - - - 6 
and deeds, papers, &c.—proved on . ib. 
Commissioners. (See Coramission. ) 
Decrees, Orders, Ke. 
interlocutory or final—parties to take notice of. - . - , 10 
, not performed—attachment to go—without other proceeding. - . id. 
Depositions. ( See Commission.) 
to be written—by one of commissioners. - - . . . 65 
—— subscribed by witness. . - ; . - ih. 
certified—as sworn to—by commissioners, ° . ib. 
deeds—papers &c.—to be endorsed—by whom proved. - ° ib. 
and signed by commissioners - - . ib. 





e : : 
“xeeptions. See answer.) 
to answer——/fule concerning . . iW ae 


144 ¥ 
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Exhibits, 
what may be proved—and how—at hearing. - : ° . ; 9 
list of —to be filed with Register—6 days before hearing. - ° ’ id. 
{njunction, 
- bills for—to be sworn to-—before chancellor’s order for. - - . A 

















before whom. - . - . - “ib 
form of oath or affirmation. - - : ° ib. 
certificate of oath—how to be. - - . id. 
Interrogatories. (See answer.) 
Rule concerning. . - - - - - - . ll 
Oath. (Afirmation.) 
of solicitors—ferm of. - - - - : - . ‘ P) 
to injunction bills—before order made—for injunction. - - - 4 
to be taken before—Register. - - . : ib. 
to answers—to be taken before—Register or commissioner, &c. - - ib, 
form of—and of affirmation. - - - - - tb. 
————- to be certified at large—by the officer. - - : - ib, 
Papers. ( Office.) 
not to be taken from office—except. . - - : - - 5 
Solicitors, 
on what terms—admitted. - - - + - - - 1 
oath—to be taken by. ° : - - - ° ‘ - 2 
a @ a 


INDEX 
To tHE Ruies or THE OrpPHAN’s Court. 


See page 1080. 





No. Rule. 

Appeal, 
from register’s settlement of accounts—no citation on—until. - - 3 
to be heard—when. - - - id, 

Executors, Administrators, 

applying to sell lands—to notify heirs &c.—how. ° . ° - 2 
settlement of their accounts—appealed from— Rule. - - . - 5 

Petition, 
for sale of land—to be on the 2 first days of term. - - - ° y 


8s 


to sell lands for payment of debts—ex’ors and adm’rs—to give notice—to whom. 
Sale of Land, 

petition for—on what days in term—to be. - - - - : { 

ex’ors and adm’rs—to give 10 days notice—to persons interested—how. . 
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Affidavit, 
of legal defence—when to be. 
Argument, (Arguments.) 
to commence—when trials are over—in each class. 
countermand of rule for—ad libitum—on payment of costs 
causes for—to be marked on trial list—how. 
Attorney-—Counsellor, 
admission of—terms required. 


not to he bail. 


attornies and officers—nu .0 be special—without leave. 

Continuance, 
of cause—not to be more than 4 terms—unless. 
causes for—after 4 terms—what. 

how in that case—shown. 

not shown—judgment—for defdt. 
rules of Oct. 1793—for pleading—not changed. 

Declaration, (See Rules.) 

to be filed—by 2nd day of term—after writ returned. 

————-—or judgment—unless cause shown. 








Defence, 
allegation of—not to be without affidavit of a legal one. 
Inquests, 
to be held on the land. 
officer—what notice to give. 
Judgment, 
where no defence—when to be given. 
for not filing—narr—when. 
plea or demurrer—when. 


IN DEX. 


To THE Ruies or THE SupREeME Court. 


See page 1081. 





not to be struck out—without leave. 

Plea, or Demurrer. ( See Rules. ) 
to be filed—2nd day of next term—after Narr. filed—when. 
———— or judgment—misi_ causa. 
Pleadings. (Sce Plea. Rules. Declaration.) 
References, 
to be entered—ina_ book by clerk. 
rule for—not to be discharged—without leave. 
unless parties agree—on diseontinuance. 
Rule-Days, 
what number—and when to be. 
Rules, (See Triai_) 
to be filed—before rule-day—when. 
to declare or non-pross—defdt. entitled to—when. 
to plead—or judgmt.—pltff. entitled to—when. 
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13,27 


14 
14 
22 
ib. 
ib. 
ib. 
id, 


20 


12 


19 
ib. 


12 


21 
24 


2t 


ib. 


23 


2b. 
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for further pleading—both parties entitled to. ‘ 


























not complied with—judgment. - 

for trial—when to be laid. - ° ~ ‘ 

to plead—nor plea, to be—till narr filed—without leave. 

for trial—nor venire—to be—until issue. : i 
Trial, ( See Rule.) 

days—to be arranged in 3 classes—how. - ° 

causes for—number to be—in each class. . - 

causes for—to be arranged in 2 classes. - - 

—2d class—to be assigned—for 2d week - 

—not to be on trial list—till issue. - - 

nor till both parties—request it. - - 

nor untiladvertised for—at ensuing term. . 


cause for—not to be on ‘ist—until affidavit of defence. 
affidavit to be filed—when. - “ ~ é 
cause—not on trial list—may be moved—if noticed—when. 
causes noticed for—shail be on a separate list. - 
a copy of such notice—to be filed. - 
and acopy of the list—for the court. 
Trial List : (See Trial.) 
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INDEX. 


To the Rules of the Court of Common Pleas and General Sessions of 


the Peace. See page. 1084. 


SSO LO ES 




















No. Rule a 
Actions to use of another. 3 
how to appear on record. - - - ° ° « e 32 '; 
on publick or general bonds—how to appear. - : - - ib. 
—no persons to claim under—unless. - - ° ~ ib. 
Appearance, 
in ejectment and Sci. Fa.—to be at the ret.-term. . - - - 13 
afterwards—not without leave. - - - ib. f 
Arguments, 
on special verdicts Xc.—to be after trials—unless. - - - - 28 
Attornies, 
not to be special bail. - - “4 ‘ = ‘ x 12 
admission of—on what terms. - - - - . - - 34 ‘ 
Bail, 1 
affidavits and causes—for holding to—to be filed and shown—how. - : it i] 
not so done—common bail. - - - - : ib. . 
attornies and officers of court—not to be special. - - - - 12 i ; 
may surrender principal on Sci. Fa.—when. - - - - - 15 
not liable on recognizance—unless. ule. - - - - - 16 : 
Clerk of the Peace, \ 
to enter sheriff’s returns—in civil and criminal cases—when. - : 9 *, 
to administer oaths &c.—standing Xe. . - - . - 10 | ) 
Constables, : * 
their duties—of attendance &e. - - - . - - 29 { : 
Continuance, } ) 
of actions—not after 4th term—unless. - - - - - 37 rf 
not to exceed 2 terms—where no defence. - “ - - - 24 | 
affidavit of defence—necessary. - : - - - ib. ‘ : 
Criminal Business, ‘ 
to commence—at meeting of court—and proceed. - - - - i | 
Declaration, uit 
to be filed —when—and if not—judgment—unless. - - - - 35 : 
plea or demurrer—when after—or judgmt. - . - - - 36 ‘ | 
Defence, ; 
where none—judgment after 2 terms. - - . - - 24, 40 
} allegation of—not to be—without affidavit. - . - - - ib. 
ef in actions of debt or contract—affidavit of to be. - - - - 40 
3 ———— otherwise—judgmt. 5d term- - - - : - ib. 
————in such case—execut. to stay—S mo. - - - - ib, 
Docket, 
causes on continuance—how to be taken up—for trial. . . - 23 
of appearance and exeeution—to be kept separate. : - - - 2 
called over—when—and how. - ° ° 3 
Ejectment, 
appearance on—when to be. - - - -- - - - 13 
declaration in—service and notice of—how long before return. ce. tee 14 








defence in—tenant to take—Ist, term. - - - “ ° 1b. 


4094 


General 


Execution, 





[1821,2.}] DELAWARE. sTATE LAW, AND REGULATIONS, 


to fix bail—to be in sheriff’s hands 10 days before ret. 
sheriff—how liable to attachment—for neglect of. - 


Issue, 
with leave to give specl. matter in evid.—proceeding. 


Judgment, 


Motions, 


to be after two terms—unless affidavit of defence. m 
mot. in arrest and reasons filed—in what time after trial. 


for not filing—narr—or plea in time. - - . 
to be the third term—unless affidavit of defence. ~ 


in such case execution to stay—3 mo. - - 





on points of law—and to set aside sheriffs’ sales—how stated. 
in arrest and for N.'T.—and reasons filed—when to be. 


Oaths and affirmations, 


to be administered—by the officer—standing &c. - 


Petitions, 


when to be heard—and subpeenas on retble. - - 


Pleadings, ( See Rule-days. Rules.) 


rule-days for—when to be. - - . - 
prothonot.—to have copies ready for parties—when. 
general issue—with leave to give special matter in evid—Rule. 
declaration to be filed—when—or judgmt. for defdt. —- 

plea or demurrer—when after—or judgmnt. 
rules for—may be taken—in all cases. . - 


Prethonotary and Clerk, 


to attend in person—or by deputy—if prevented. - 
to administer oaths &c.—standing Xe. - ° . 


Resurveys and views, 


warrants for—and holding of—hew to be executed by sheriff. 
surveyor to ret.to Proth. office 6 plots—when. - 
on leave to add or amend plot—proceedings—how to be. 


Returns. (See Sheriff. Clerk. Subpenas. ) 
Rule-Days, 


for pleadings—what to be: - ° ° ° 


Rules, for pleading, 


Rules, 


the pleading to be filed &c.—by the rule-day after taken. 
and the pleading in answer—by 2d day ofensuing term. 


certain rules—not to change—practice &c. - . 
not complied with—to be considered absolute. - 


Sei. facias, 


Sheriff, 


Subpen 





appearance on—when to be. 


os - _ 


to fix bail—to be in sheriff’s hands 10 days before ret. 


to attend in person—or by deputy—if prevented. - 
to keep order—and persons out the bar—except. - 
to return, criminal and civil process—when. - 





subpcenas—when. . - - - 
to bring in monies on executions—when. - - 
not bringing in—attachment to issue. - - - 
as, 
in civil causes—to be retble—when. - - - 


on petitions—when to be retble. 






16 
30 


24 
26 
36 
40) 
ib. 


10 


5 
27 


19 
20 
3] 


ib. 


358 


10 


17 


ib. 
18 
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Trial, 


cause on docket—how taken up—for trial. - ; 
parties not ready—may be postponed—how. . ° 

delayed—intermediate costs to be paid—by party in neglect. 
mot.for new—and reasons filed—when to be. 


Trial-List, 


Use, 


to be made out—when. ° . 
to be published—when. ° ‘ 
to be arranged on—by seniority—e.xcept. 

trials by special jury—how then. - 
eauses not at issue—not to be on. - 
except—appeals from justices. - 


actions to use of another—how to appear. 


Witnesses, 


net attending at ret. of Subp.—attachm. to be moved for. 
not moved for—is want of diligence. - . . 
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KENTUCKY, 
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~ 








No. 1. STATE OFFICERS. 


1. Who is Governor of your state 
&c.? 
A. John Adair: residence Frankfort: 
title, ** Governor of the Common- 
wealth of Kentucky:”’ Term of office, 
4 years: appointed by the people.( 1) 

2. Secretary of state &c. ? 
A. Joseph C. Breckinridge: residence, 
Frankfort: Term of office, 4 years. 

3. Chief justice of the su- 
preme court of law, &c. ? 
A. John Boyle: ** Chief Justice of 
Kentucky:” (2) appointed, by the 
Governor, by and with the advice 
and consent of the senate: Term of 
office, during good behaviour. 

4. Clerk of the superior or 
supreme court, &c. ? 
A. Achilles Snead: Residence, Frank- 
fort: Appointed by the court, (and 
each court in the state by the consti- 
tution, appoints its own clerk:) 
Term of office, during good beha- 
viour. 











(1) Free male citizens above 21. He is ineli- 
gible for the succeeding 7 years. Must be 35; a 
citizen of the U.S. and an inhabitant 6 years: Is 
** commander in chief, of the army and navy of 
the commonwealth and of the militia.” 

(2) The court of “ appeals” consists of 3 judges, 
one of whom is commissioned and styled * Chief 
Justice of Kentucky.” Wm. Owsley and Benjamin 
Mills, are the associate judges of the court. 














No clerk is removable, but by the 
court of appeals 2-3ds. concurring. 

$, Attorney General: &c. ? 

4. Benjamin Hardin: Residence, 
Bards-town: Appointed, by the 
Governor, by and with the advice of 
the senate.( 3) 

6. When, and where, is the annu- 
al meeting of the legislature ? 
A. Frankfort: Vhe Legislature are 
elected annually; and meet there, on 
the 1st Monday in November. 





UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
A. Robert Trimble: Residence near 
Paris. 

8. 
&c. 2 
A. John H. Hanna: Residence, 
Frankfort. 

9. District Attorney, &c. ? 
A. George M. Bibb: Residence, 
Frankfort. 


Clerk of the District court 








10. —— Marshal,&c. 2 
A. John T. Mason: Residence, Lex- 
ington. 


11. What Justice of the Su. court 


(3), Attornies for the commonwealth, are ap- 
pointed in each county where necessary, by the 
court.* 


* The “ circuit court,” I suppose. Ed. 





m 
ti 


of 


tic 
lic 


an 


of 














of the U. S. holds the circuit in your 
state, &c. 2 

A. Thomas Todd: Ohio, Kentucky, 
and Tennessee, compose the 7th Cir- 
cuit. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
4. At Frankfort, 2d. Monday in May 
and 1st Monday in December.(1) 

13. Circuit courts &c. 2 
A. At Frankfort, on the 1st Monday 
in May and November. 





LAWS——LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. 2 
A. Littell’s Laws; ** being the statute 
law of Kentucky with notes; Prelec- 
tions, and Observations on the public 
acts. To which are added: several 
appendices, containing a review of 
the acts of assembly relative to convey- 
ances: Last Wills and Testaments: 
Promissory Notes: and the Assign- 
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ment of Bonds: an Outline of the duty 
of Justices of the Peace: and a short 
Dissertation, on the proceedings in 
Chancery against absent defendants.” 
5. Volumes. By William Littell.(2) 
The laws in this compilation are 
inade evidence, and come down to 
1817; the 5th and last Vol. contain- 


(1) Wat. Calendar, 1822. The times and pla- 
ces of holding courts (especially district courts) of 
the U.S. are so frequently changed to suit the 
convenience of the judges or suitors, that certain- 
ty on this head, is not always attainable. Ed. 

(2) This work, commences with the establish- 
ment of the state government after the separa- 
tion from Virginia, and contains most of the laws 
of the latter state, necessary to be referred to. 

The act of Virginia, consenting to the separa- 
tion of the district of Kentucky from the juvisdie- 
tion of Virginia, passed Dec. 18, 1789. Kentucky 
was admitted into the Union, as separate from 


general and useful information: 
{ 
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ing those between December 19, 1812, 
and February 5, 1817, inclusive. 

But a lawyer’s library cannot be 
complete in reference to the statutes, 
without it contains the ** body of the 
laws of Virginia” called the “* Chan- 
cellor’s revisal,”? and ** Munford’s, 
statutes at large.” (3) 

15. Can the publick laws in pam- 
phlets, be procured, &c ? 
A. They can be had at Frankfort, of 
Kendall and Russell, printers and 
booksellers. 

16. Is there any Digest of the state 
laws &c ? 
A. 'Toulmin’s collection; being @ 
collection of all the public and perma- 
nent acts of the general assembly of 
Kentucky, which are now in force; 
arranged and digested according to 
their subjects: together with acts of 
Virginia, relating to land titles, the 
recovery of rents, and the encourage- 
ment of learning, never before printed 
in this state: to which is prefixed, a 
table, explanatory of technical terms 
and a summary of Criminal Law:? 
1 Vol. By Harry Towlmin, Secretary 
to the Commonwealth of Kentucky. 
Printed, 1802..4) 

17. Are there any Reports of cases 
in your state courts, &c. ? 
4. Hughes’s Reports; * being a re- 
port of the causes determined by the 


(3) See “ Virginia &e.” page 313, Answer, 
Vo. 14, relative to the laws of that state. 

[ presume by * Munford’s statutes at large,” 
are intended the last compilation of Virginia laws 
1819. Ed. 

(4) This is a close printed Vol. of 500 pages : 
The public laws Gc, appear to be well arranged 
under proper titles; and the work contains much 


It is however 


| not now to be relied upon, in respect of the exist- 


ing statute law, there having been many subse- 
quent alterations. See Litteil’s Laws, later. 
I have made use of it, in eases where I supposed 


and independent of Virginia, June 1, 1792, by act | the law had not been altered, and where it would 


of congress, Feb. 4, 1791. The amended and last | 
constitution of Kentucky is dated Jug. 17,1799. | waysimplied. Ed, 


illustrate or supply the M.S. But a quere, isal- 

















late Supreme Court for the District of 


Kentucky, and by the court of Appeals; 
in which the titles to lands were in 
dispute.” 1. Vol. By James Hughes. 


Printed 1803. 


Hardin’s Reports; being reports of 


cases argued and adjudged in the 
court of appeals of Kentucky, from 
spring term 1805 to spring term 1808, 
inclusive” 1. Vol. By Martin D. 
Hardin. Printed, 1810. 


Bibb’s Reports; * being reports of 


cases at common law and in chancery, 
argued and decided in the court of ap- 
peals of the Commonwealth of Ken- 
tucky.” 4. Vols. By George M. Bibb. 
(1) 

Marshall’s Reports; “ being deci- 
sions of the court of appeals of Kentuc- 
ky.” 2. Vols. By Alexander K. Mar- 
shall. , 2) 

Mr. Marshall is the state report- 
er. 

18. [s there any Digest of cases in 
your state courts, &c. 2 
A. None. 

19. Are there any Treatises on 
the law, in your state &c.? 

A. A Review “ of the Criminal Law 
of the Commonwealth of Kentucky : 


(1) Vol. 1. Contains decisions of fall term 1808, 
and spring and fall terms, of 1809. 

2. From spring term 1810, to fall term 1812, 
inclusive. 

3. From spring term 1813, to fall term 1814, 
inclusive. 

4. From spring term 1815, to spring term 1817, 
inclusive. 

(2) Vol. 1. Commences with fall term 1817, 
ending with spring term, 1819. 


2. Commencing with fall term 1819, ending 


with fall term, 1820. 


(3) Thisis a general and comprehensive Trea- 
tise on the subject of crimes and offences at com- 


mon and by the statute law of England and Ken- 


tucky. The subjects are arranged under alpha- | 
betical titles ; the definitions of every species of 
offence are given. It appears to be a work of 


much labour, combining most of what is to be 
found in elementary writers on the criminal law 
ot England, and elucidated by adjudged cases, ac- 
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Published under the authority of the 
Legislature.” 1 Vol. By Harry Tout- 
min and James Blair. Frankfort, 
1804. (3) 

A general Instructor ; “ or the of. 
Jice, duty, and authority of Justices of 
the Peace; Sheriffs ; Coroners; Con- 
stables ; Jailors ; and Jurymen. With 
Precedents, suited to any case that can 
possibly arise in the discharge of the 
duties, of either of these officers. The 
whole alphabetically digested. Tp 
which is added: A Guide to Superior 
and County Court Clerks: An Epi- 
tome of Blackstone’s Commentaries : 
Law Maxims: Remedies by Action: 
and Law Fictions.” 1 Vol. By John 
Bradford. Lexington. (4) 

20. Foreign law books repub- 
lished in your state, &c. ? 
4A. None. 

21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. 2 
4. None; except in a detached form 
in Newspapers, &c. 

22. Is there any Digest of cases 
in those courts, &c. 2 
4. None. Rules of practice exist, 











companied with very judivious remarks. Itis well 
deserving a place in a lawyer’s library, especially 
for the use of students. The act under which this 
revision was made, is in some respects peculiar 
and curious. The “ report’? was never adopted 
or substituted “in the place of the English re- 
porters, as a commentary upon the criminal laws 
of the state,” which was the professed object. 
The act passed Dec. 19,1801. Ed. 

(4) Lately published. MS. Probably in 1819, 
or 1820. 

Judge Foulmin, in 1802, at the end of his “ col- 
lection of laws,” advertised, that in a few months 
he proposed publishing, a ‘* General Formulary,” 

for Clerks and Justices, containing a copious tol- 
lection of Bills, Bonds, Deeds, Conveyance’, 








| doubt it is published. Fd. 


Mortgages, Warrants, Mittimuses, Recognizan- 


| : " . oo | 
ces, ce. with select Forms for the use of Clerks 


of Courts of Justice.” 
Whether he performed this, I do not know; 
It is not noticed in the MS. though J have no 
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but not of much importance and in- 
complete. We have a vast body of 
practical rules, both in law and equi- 
ty, but they are incorporated into 
our statutes. 

23. Have any books been compo- 
sed, in your State, &c. ? 
A. None. (1) 


ATTORNIES—COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
4. There is none. 

25. By whom are attornies or 
counsellors admitted, &c. 2 
4. Attornies, upon examination by 
2 Judges of the Circuit Court, or 
Court of Appeals, (and being found 
qualified,) are admitted to practice 
in all the courts of the state. 

No previous term of study is re- 
quired. 

26. On what conditions, &c. from 
other states, &c. 2 
4. Persons from other states, are 
licensed to practice, on the same 
conditions. (2) 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 
4. 1. Courts of Justices of the Peace. 
2. County Courts. 


(1) Tt would appear from a case quoted in the 
“addenda,” after No. 141. (6) that there is a col- 
lection of * printed Decisions.” Ed. 

(2) By a law of Dec. 17, 1796, (Toulmin.) a 
certificate must be produced by the applicant, 
irom any county court, that he is a person of ho- 
test demeanor : 

And by the same act, no one can practice, who 
has been convicted of treason, felony, forgery, or 
perjury. 

Attornies receiving monies of their clients, are 
liable to a summary judgment and execution, on 
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3. Circuit Courts. 
4. The General Court. 
5. The Court of Appeals. 
28. Their style, &c. ? 
A. * Justices of the Peace 3”? “ Jus- 





tices of the County Court ;’? “ Jud- 
ges of the Circuit Courts ;” Judges 
of the court of appeals.” 
29. ‘The extent of their several ter- 
ritorial jurisdictions, &c. ? 
4. I. “* The Court of a Justice of the 
Peace.” 


A single justice of the peace, has 
original jurisdiction in all cases 
arising on contract, where the amount 
in controversy does not exceed $50. 

From his judgment, an appeal lies 
to the Circuit Court for the county, 
where the matter in controversy ex- 
ceeds L5. 

On the appeal, the cause is tried 
without pleadings, and in other re- 
spects, as if no proceeding had been 
in the justice’s court. (3) 

Justices are conservators of the 
peace, in their counties. 


II. ** The County Court.’’ 


This court, has jurisdiction of the 
probate of wills ; and granting of ad- 
ministration, upon intestacy; and 
settling the estates of deceased per- 


(3) It does not appear by the MS. that a jury 
trial is had, either before the justice or on the ap- 
peal. Judge Toulmia, represents the proceed- 
ing under the law of Dec. 20, 1800, in this re- 
spect, to be this: “The court determines ina 
summary way, without pleading in writing, ac- 
cording to the justice of the case, with respect to 
the costs as well as the debt, at their next session, 
unless for good cause they defer it till the follow- 
ing court, beyond which the appeal caanot be eon- 
tinued. Execution issues on the judgment of the 
court, in the same manner as if the cause had been 
instituted there. ; 

The parties have the benefit of all legal testi- 
mony that can be produced. 

Any justice has power to summon any person 
as a witness, living in another county, to appear 





motion and 10 days previous notice. .2ct, Dec. 18, 
i801, (Toulmin.) 


and give evidence in any matter depending be- 


' fore him, at the request of either party-” 
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sons ; the appointment and superin- 
tendance of guardians, and the set- 
tlement of their accounts ; they have 
authority in complaints, between 
masters and servants and apprenti- 
ces; relative also, to tavern licenses, 
and taverns; to roads; mills and 
mill-dams ; to the poor ; the erection 
and repair of county buildings; to fer- 
vies; and generally, in all matters 
concerning the police of the county. 


These courts are held in and for 
each county at stated times in the 
year, by certain justices of the peace 
appointed by the governor with the 
advice and consent of the senate, and 
during good behaviour. The num- 
ber varices, in different counties ; but 
three, are competent to hold a court. 
(1) 

III. The Circuit Courts.” 

The state is divided into circuits, 
(at present 15) each of which con- 
tains a certain number of counties. 
A judge is assigned for each circuit, 
and holds a circuit court in and for 
each county: The times of sitting 
and number of terms, vary : in some 
counties twice and in others six 
times in a year, and are continually 
undergoing alterations. 

The several circuit judges may 
however, interchange ridings, to suit 
their mutual convenience. 

The jurisdiction of these courts, 
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civil and criminal within the respec- 
tive counties of the circuit, is very 
comprehensive, extending over all 
persons, and toall causes in law and 
chancery arising within the same. 
‘There is an exception, however, of 


(1) No notice is taken in the MS. of the man- 


{ 





ner in which appeals are made from this court ; 
f presume, their proceedings in most cases may | 


be revised, on appeal to the Cireuit Court of the | Toulmin’s edit 
oi Le 


county, or to the Court of Appeals: and probably 
in all cases where there is no special provision, on 
certiorari into the Circuit Court, or Court of Ap- 
peals. Ed, 
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cases of less value than Z5. or 1000 
lbs. of tobacco. 

The court held in any county with- 
in the circuit, is for that particular 
county, and for the trial of causes 
civil and criminal, arising within it ; 
there being a separate office and 
clerk of the circuit, in each county, 

The jurisdiction as to land, de- 
pends upon its locality; in respect 
of persons, upon their presence, or 
that of the defendant. 

If the process, can be served on 
one of the defendants in the county 
where the writ is taken out, other 
writs may be sent and served upon 
other defendants, wherever they can 
be found. 

As to execution, it may be issued 
on the judgment, to any county in 
the state, at the option of the plain- 
tiff. 

IV. * The General Court.” 

This court, has original jurisdic- 
tion “in all controversies between 
non-residents ; and between non-resi- 
dents and the citizens of this state, 
where the matter in dispute is above 
the value of $20: also, in all cases 
between citizens of this state, re- 
specting the dite or bounds of lands— 
if the parties consent thereto: (2) 
And “in all suits (3) against publick 
debtors or their securities.” 

(2) “ By writing, attested by 2 witnesses and 
filed with the clerk, at the issuing of the writ, or 
subpena, or at the return of the ejectment.” 


| ( Uoulmin. 1802.) Ed. 


(3) In behait of the commonwealth, against 
sheriffs, clerks, collectors of public money, aud 
all public debtors whatsoever.” (Toulmin. 1802.) 

Where in the notes, any addition is made to 
the text referring to Statute law, it will be un- 
derstood, that I refer to a “ Collection of the Ken- 
tucky Laws, by Harry Toulmin, Secretary to the 
State of Kentucky” Published 1802. I have not 
Mr. Littell’s revised edit. The references to Mr. 
must not be relied on, because 
the laws may have since been altered. 1 only re 
fer to these, where I suppose them to remali 


The text, and not my notes must be depended a. 
{ie 
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It is held, by a permanent presi- 
ding Judge, and two or more of the 
Circuit Judges, who sit with him as 
associates. (1) 

V. © The Court of Appeals.” (2) 

This court, has appellate jurisdic- 
tion of all cases of which the inferior 
courts have cognizance, and in Ca- 
ses brought before it * by appeals 
or writs of error, or other proper 
mode.” 

But no appeal can be granted, un- 
less the judgment or decree be final, 
and amounts exclusive of costs to 
301, or, relate to a franchise or free- 
hold. 

Writs of error, may be sued out on 
judgments or decrees for any a- 
mount, within 5 years after entering 
the decree or judgment. 

On appeals both at law and in e- 
quity, the whole record goes up, and 
the parties are confined to errors ap- 
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There is no difference in effect, be- 
tween appeals and writs of error, ex- 
cepting, that on appeal, the appellant 
must pray the appeal at the court 
where the decision is given, and en- 
ter security &c. 

Writs of Error, are of right for 5 
years; and the plaintiff may present 
a copy of the record to a judge of 
the court of appeals, and obtain from 
him an order for a supersedeas, upon 
giving security to abide the event 
| of the suit. (4) 
| 30. Which have original! jurisdic# 
tion, &c. 2 

$1. partly original, and part- 
ly appellant &c. 2 

32. appellant jurisdiction on- 
ly, &c.? 

4. See Answer Vo. 29. 

33. Which are courts of equity, 

-and which of law, &c. ? 














A. The * circuit * and * general ” 


parent on the record; and if neces-| Courts, are each courts of both law 


sary, the cause is sent back for new) 
. . . . | 
proceedings, in the circuit court. (3) | 


(1) LT understand my informant so, viz: that all 
the Cireuit Judges are members of this Court as 
associates and that two at least, must sit with the 
presiding Judge. This court has equitable as well 
‘scommon law jurisdiction, between the persons 
and in the cases enumerated ; and extends over 
the whole state: The answer does not mention 
the times of its sessions: The place however is 
Frankfort, the seat of government, where are two 
sessions annually : The circuit courts, it appears, 
lave concurrent jurisdiction with the general court 
in the enumerated eases; yet if the suit is brought 


isdietion, the party sued cannot remove the cause 
into the general court; which would seem to limit 
the exercise of this jurisdiction, far short of its 
principle. Ed. 

(2) This and the county court, are the only 
‘ourts established by the constitution. The judi- 
“sty power of this commonwealth, “ both as to 


’ ) concurring. 
‘here, ina ease whereof the general court has ju- | 


and equity : 





Jireeted by this constitution, shall have appellate 
jurisdiction only ; which shall be co-extensive with 
the state, under such restrictions and regulations, 
not repugnant to this constitution, as may from 
time to time be preseribed by law.” 

“There shall be established in each county, 
now, or which may hereafter be erected, within 
this commonwealth, a county court.” 

The only original jurisdiction given to this 
court,,(of appeals) by the constitution is, that of 
removing clerks of courts, for breach of good be- 
haviour: In these cases on complaint, the court 
of appeals may remove, 2-3ds of the members 
The court consists of 3 judges: The 
present membersare, John Boyle, (styled by law 
“Chief Justice of Kentucky,”) Milliam Owsley 
and Benjamin Milis, 2d and 3d Judges, who take 
precedence according to priority of appointment, 
It holds 2 sessions annually at Frankfort; viz: on 
the Ist Mondays in April and October. 

(3) Being confined to “errors apparent on the 
record” as applied to facts, which appear on the 





matters of law and equity, shall be vested in one 
“ipreme court, which shall be styled the court of 
‘ppeals, and in such inferior eourts as the general 
‘sembly may from time to time erect and esta- 


evidence in appeals, must be understood, I sup- 
pose, to mean, that no ew evidence is received. 
Ed. 





blish, | 


“The court of appeals, except in cases otherwise 


(4)I subjoin here, certain rules laid down by judge 
Toulmin, in his collection of Kentucky Laws, in 
1801, relative to appeals and writs of error. Itis 


































1104 [1821,2.] KENTUCKY. 


The proceedings on the equity side 
in general, conform to the chancery 
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practice in England; but there are 
many statute regulations, in respect 











presumabie, no very material alterauons have ta- 
ken place. 
“ Rules in Appeals and Writs of Error. 

§. 13. No appeal can be granted unless the 
judgment or decree appealed from be final, and 
amounts, exclusively of costs, to 130. or relate to 
a franchise or freehold. It must be prayed for 
when the judgment Ne. is rendered. 

“ The person appealing gives bond and securi- 
ty approved by the court appealed from, within 
a time fixed by them, in their clerk’s office, for 
the due prosecution of his appeal. The penalty 
of the bond is likewise determined by the said 
court. He likewise lodges in the office of the 
clerk of the court of appeals, an authenticated 
copy of the record, before the third day of the 
first court, unless for good cause, the court shall 


grant a further day, which in appeals and writs of 


error (which have been made supersedeases) can- 
not be beyond the third day of the second term. 

Appeals and writs of error stand for trial at the 
term in which the record is returned. In writs 
of error the pleadings (when necessary) must be 
had in court. The court can, for good cause, 
grant a continuance in any cause before them, un 
der equitable restrictions. 

Error can be assigned upon matters of law only 
arising on the face of the proceedings,—except 
in cases of wills, mills and roads, in which error 
may be assigned, upon matters of fact. 

If a judgment or decree be affirmed in the 
whole; the appellant pays to the appellee, ten 
per centum on the sum due thereby, besides the 
costs on the original suit and appeal. 

If it be reversed in the whole ; he receives from 
the appellee such costs as the court may award. 
When it is reversed in part or affirmed in part, 
the costs are apportioned by the court between 
the two. In a partial reversal, the court gives 
such a judgment or decree as the inferior tourt 
ought to have given. If it be affirmed partially or 
totally ; judgment is given against the securities in 
the appeal or supersedeas bond as well as against 

the principal. 

When an appellant is non-suited or his appeal 
is dismissed ; the damages and costs, are the same 
as if the judgment had been affirmed. Where the 
party to whom an appeal has been granted and 
who has given bond, fails to prosecute the same in 
the legal time and manner; the appellant can sue 
out exeeution for what he would have been enti- 
tled to, had the judgment or decree appealed 
from been affirmed in the whole. 

In appeals or writs of error, the court of appeals 
may issue execution or send back the cause to the 
inferior court, that an execution may be there is- 
sued, or that other proccedings may be had there- 


upon. 














Writs of error are, on demand, issued as a mat- 
ter of right, except in those cases, which may he 
brought before and determined by the cireui; 
courts under their criminal jurisdiction, in which 
cases no certiorari, appeal, supersedeas or wri: 
of error can be allowed. 

No writ of errorcan be madea supersedeas, 
but by order of the court of appeals, or some 
Judge thereof in vacation, after inspecting a copy 
of the record. The clerk who issues it, endor. 
ses thereon “ that it shall be a supersedeas and 
it shall be obeyed accordingly.” Before it can 
operate as a supersedeas, bond to be approved 
by the clerk of the court issuing the writ, must 
be given in the same manner, and under the like 
penalty. The plaintiff in error lodges an au- 
thenticated copy of the record under the same 
regulations, and the parties are subject to the 
same judgment and mode of execution as already 
directed in the case of appeals. 

A writ of error canuot be brought after the ex- 
piration of five years, from the passing of the 
judgment complained of: but where the party 
was at the time an infant, feme covert, non com- 
pos mentis or imprisoned, the time of the disa- 
bility is excluded from the computation of the 
said five years. 

Every person obtaining a supersedeas assignsin 
writing the particular errors in the record on 
which he relies, which is filed at the time with 
the clerk of the court of appeals, and on the 
trial, the court can take notice of no other errors. 
Whenever a writ of error has been made a super- 
sedeas, and the judgment or decree so superseded 
isaffirmed in part or in whole; the defendantin er- 
ror is entitled to the same per centum, in dama 
ges as in case of an appeal. 

Whenever the court of appeals is divided in 
opinion, the judgment or decree appealed from is 
affirmed.” 

It appears that a Bill of Exceptions may be 
tendered in any cause and im any court, where an 
appeal, writ of error or supersedeas lies. The 
general provision, is in the terms of the act of 
West. 2. (1 Bac. Ab. Bill of Excep.) to whichis 
added what seems a very singular provision, 
“ that if the court refuse to sign the bill tendered, 
and the same is certified and signed by the 4y- 
standers as the law requires, the court shall per- 
mit the same to be filed and become a part of the 
record, and if they refuse, the court of appeals, 
when the cause is brought before them by writ of 
error or appeal, on proper affidavit of such refu- 
sal, in their discretion, admit such bill as part ol 
the record ; and if the court certify as cause of 
their refusal, that the statement is not true, and 
by-standers shall sign the bill certifying its truth, 
affidavits may be taken by either party as to its 
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of practice and particular branches 
of it. (1) 

34. What methods are used to 
carry up judgments &c. ? 
4. Under the special restrictions 
created by statute, causes after sen- 
tence, are removed into the respec- 
tive courts having cognizance, by 
all the methods used in England, to 
bring up causes there, before the pro- 
per court of review. 

No appeal lies, in criminal cases. 
(2 

Au judges of whatever grade, are 
appointed by the governor with the 
aivice and consent of the senate; 
and they hold their offices during 
good behaviour ; their salaries, how- 
ever, are not fixed by law, (as the 
constitution prescribes, ) but entirely 
subject to the will of the assembly. 

They may be removed on impeach- 





truth during the term, or if the cause is tried the 
last day of term, in 5 days after, which are to be fil- 
ed with the clerk and certified with the record; 
the affidavits not to exceed 5 on each side” 

(1) Many of these rules, appear well drawn 
and siugularly adapted to the ends of justice. Ed, 

(2) It appears, that a// crimes and misdemean- 
ors are tried and only cognizable, in the circuit 
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ment, and also for any reasonable 
cause which is not a sufficient ground 
of impeachment, shall be removed, 
by the governor, on the address of 
2-3ds of each house of the general as- 
sembly. 


Every court appoints its own 
clerk, who is entitled to hold for life, 
unless removed for mal-conduct on 
complaint, by the judges of the court 
of appeals. 


MISCELLANEOUS. 


35. Who is State Printer, &c. ? 

36. Who is the principal Bookseller 
at the seat of Government ? 
A. Kendall and Russell, are the state 
printers at this time. ‘They reside 
at Frankfort, the seat of govern- 
ment ; and are also, principal book- 
sellers there. 


court of the county. If there be any error of 
proceeding, or in the judge, or any cause for set- 
ting aside the verdict, the application for relief 
must be to the cireuit judge himself. 

In the extract from “ Toulmin’s Laws,” (See, 
note toansw. No. 29) he says, “under their crimi- 
nal jurisdiction, no certiorari, appeal, supersedeas, 
or writ of error, lies in cases brought before and 





determined by the district (circuit) courts.” Fd, 
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No. 11. CONVEYANCE BY DEED, KC. 


1. What is the kind of Deed most 

in use in your state &c. is it that of 
bargain and sale ? 
4. The deed of bargain and sale, is 
the usual conveyance in Kentucky; 
but other conveyances valid at com- 
mon law or derived from the statute 
of uses, are not excluded. 

2. Does the legal possession pass 
without livery, &c. 2 
4. The statute of uses, is in force 
here, as are all other english statutes 
of a general character enacted prior 
to the 4th of Jac.i. (Anno 1606, ) 
unless repealed. But this statute, 
so far as respects the transferring 
uses into possession, is in substance 
re-enacted here.( 1) 

{It may be observed, that all the 
laws of Virginia in force on the 1st 
of June 1792, of a general nature and 


not local to that state, and not re- 
pugnant to the constitution or exist- 


ing laws of Kentucky, are in force 
here. (Const. Art. 6. s. 8.)](2) 


[As to seixen in the grantor, it is 
enacted, “ that no person purchasing 
or procuring an interest in any le- 
gal or equitable claim to land held 
under the land laws of Virginia, now 
the laws of this state, shall be pre- 


(1) By the act of December 19, 1796, convey- 


ances by deed of bargain and sale, or by deeds of 


lease and release, or by covenant, to stand seized 
to use, or deed operating by way of covenant to 
stand seized to use, the possession of the bargain- 
er, releasor, or covenantor, shall be deemed 
heretofore to have been, and hereafter to be 
transferred to the bargainee, releasee, or person 
entitled to the use for the estate or interest which 
such person hath or shall have in the use, as per- 
fectly as if such bargainee, releasee, or person en- 
titled to the use, had been enfeoffed with livery 
of seisin of the land intended to be conveyed by 
the said deed or covenant. (T'oulmin.) 

Having by me an edition of ‘ Toulmin’s 
collection of Laws,” I have ovcasionally referred 
to that, where the M.S. omits a reference to any 
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cluded from prosecuting or defend- 
ing said claim under such purchase 
or contract; neither shall any suit or 
suits brought to establish such pur- 
chase, or make good the title to such 
claim, be considered as coming with- 
in the provisions, either at common 
law or by statute, against champer- 
ty or maintainance, any law to the 
contrary notwithstanding.] Dec. 22, 
1798. ( Toulmin.) (3) 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
4. We have no legislative enact- 
ments which occur to me, changing 
the common law in these respects. 

|The following provision is to be 
found in the laws of Dec. 19, 1796. 

Every estate in lands which shall 
hereafter be granted, conveyed, or 
devised to one, although other words 
heretofore necessary to transfer an 
estate of inheritance, be not added, 
shall be deemed a fee-simple, if a 
less estate be not limited by express 
words, or do not appear to have 
been granted, conveyed, or devised 
by construction or operation of 
law.] ( Toulmin.) 








other edition. So that, by * ‘Toulmin”’ is intend- 
ed, “ Judge Youlmin’s collection,” published iv 
1861. 

It is to be understood that, the text of the M- 
S. is only to be relied on; many alterations mus 
have been made in the laws since 1801; I have 
however cited the law existing at that period, 00 
ly, where I supposed it to be permanent. I re- 
gret the want, of Mr Littell’s Edit. of the Laws. 
Ed. 

(2) The parts in “ Crotchets,” denote matte! 


ces. , 
This fact, that the “ Virginia Laws” to om 

extent are in force in Kentucky any nn 

occasionally, a reference to the “ Virginia - 


cle” in the Law Register, for information: 








(3) I presume this act is in force. 


not in the M. S. but extracted from other sour: 
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5. Are attesting witnesses &c. re- 
quired to conveyances ? 

6. Must the deed be sealed ? 

7. Isa scroll sufficient? 

g. Are the common law requisites 
for the perfection of Deeds &c. alter- 
edin any particulars, in your state ? 
4. Attesting witnesses, are not ne- 
cessary to the perfection of the deed, 
between the parties or others. ‘They 
are necessary for the purpose of prov- 
ing the execution of the deed, where 
itis to be recorded upon the evidence 
of witnesses. (See post. Answer, 
Vo. 10.) 

The statute, “ regulating convey- 
ances,” simply requires, that the 
writing be sealed and delivered.1) 

The deed must be sealed, but a 
scroll is sufticient. 

This is by statute. 2) 

9, Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

4. It is not necessary, between par- 
ties or their heirs to give effect toa 
conveyance, that it should be ac- 
knowledged, proved or recorded. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 


(1) It enacts ** that no estate of inheritance or 
freehold, or for a term of more than five years, 
iu lands or tenements, shall be conveyed from 
one to another, unless the conveyance be declar- 
ed by writing, sealed and delivered. (Dec. 19, 
1796. Toulmin.) 

(2) Which enacts “ that any instrument to 
which the person making the same shall affix a 
scroll by way of seal, shall be adjudged and hol- 
den to be of the same force and obligation as if it 
were actually sealed. (Dec. 19,1796. Toulmin.) 
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them, be recorded: within what pe- 
riod: in what office: will netice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 

A. By statute, “ no conveyance of 
an estate of inheritance, or of free- 
hold, or for a term of more than 5 


years, shall be good against a pur- 
chaser for a valuable consideration, 


(not having notice thereof,) or any 
creditor, unless the same writing be 
acknowledged by the party or parties 
who shall have sealed and delivered 
it, or, be proved by two witnesses to 
be his, her or their act, and be lodged 
with the clerk to be recorded in the 
proper office, within 8 months after 
the sealing and delivery: In the case 
of mortgages and deeds of trust, 60 
days are allowed after execution, for 
the same purpose.(3) 

Deeds, are usually recorded in the 

office of the clerk of the county, 
where the lands lie; but they may 
be recorded in the office of the gene- 
ral court, and of the court of appeals; 
and when the land lies in different 
counties, that 1s usually done. 
If the conveyance is lodged with 
the clerk, within the 8 months or 60 
days though not recorded, it is sufti- 
cient. (1. Marsh. 306.) 


(3) The original act of 1796, before mentioned, 
required 3 witnesses to prove a conveyance for 
the purpose of recording; and by the same act, 
*« No covenant or agreement, in consideration of 
marriage (of lands or chattels) shall be good 
against a purchaser, for a valuable consideration 
without notice, or against any creditors, unless 
acknowledged by the party, or proved by 3 wit- 
nesses and lodged with the clerk &c. within 8&8 
months to be recorded. (T'or/min.) 1 presume this 
is the law in respect to marriage agreements—yet, 
except, that 2 instead of 3 witnesses may perhaps 





be allowed, as in the case ofconveyances. Ed. 
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Creditors, subsequent to the con- 
veyance, as well as prior creditors, 
are gntitled to preference, where it 
is not recorded in time. (4. Bibb. 
166.) 


But they must have obtained judg- 
ment and execution, before they can 
have advantage of the statute. (2. 
Bibb. 416.) 


11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c ? 

12. Is this done by joining with 
him in the conveyance, &c. ? 

A. A feme covert, may execute 
such instruments, but her husband 


must join in the conveyance.( 1_) 


13. Is a private examination of the 
feme necessary, &c. ? 


4. A private examination, is neces- 
sary. 

14. What officers may take this 
examination, &c. ? 
4. 1. If the grantors reside in this 
state, the acknowledgment may be 
made in open court, or before the 
clerk of the court in whose office the 
deed is to be recorded.(2) 


(1) See act, Dec. 19, 1796 8: 8. in which it was 
provided, that afeme might relinquish her dower, 
before 2 justices, after deed recorded, in which 
such relinquishment was not made. (T'oulmin.) 

(2) The privy examination of the feme must 
also be made; but this is probably done previous 
io the acknowledgment in open court, by the 
judge or one of the justices. The direction as 
it stands in the act of 1796, is thus “ When hus- 
band and wife shall have sealed and delivered a 
writing, purporting to be a conveyance of any 
estate or interest, if she appear in court, and be- 
ing examined privily and apart from her husband, 
by one of the justices thereof, shall declare to him 
that she did freely and willingly seal and deliver 
the said writing, “ to be then shown and explain- 
ed to her,” and wishes not to retract it, and shall 
before the said court acknowledge the said writ- 
ing again shown to her to be her act; it shall be 
sufficient to convey &e. (Tou/min.) 

Though the husband must join in the deed, it 
is not necessary that he should acknowledge it 
‘wtth the wife: He may acknowledge it, or it may 
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2. Ifthe grantors reside out of the 
state, the acknowledgment of the 
parties or proof of the execution of 
the deed by two witnesses, and the 
privy examination of the wife, may 
be taken before “ any court of law, 
or the mayor or other chief magis- 
trate of any city, town, or corpora. 
tion of the county in which the par- 
ty shall dwell, and is to be certified 
by such court &c, in the manner 
such acts are usually authenticated 
by them.” 


5.So if the wife resides out of the 
state and within the U. States, the 
clerk of the court in whose office the 
deed is to be recorded, may issue a 
commission to 2 justices of the peace 
of that county in which she dwells, 
to examine her privily and take her 
acknowledgment, before whom she 
must declare, * that she willingly 
signed and sealed the said writing,” 
(to be then shown and explained to 
her by them,) ** and consenteth, that 
it may be recorded.”? The same 
persons, may also take the acknow- 
ledgment of the husband.(3) 





be proved by witnesses asto him, before or after 
the wife’s examination and acknowledgment. Ed. 

(3) The commissioners, “ are to return with 
the said commission and thereunto annexed 4 
certificate under their hands and seals, of such 
privy examination by them and of such declara- 
tion made and consent yielded by her.” This di- 
rection is in the act of 1796. (‘Toulmin,) on which 
I presume the matter in the text is grounded. It 
may be proper to observe, that in this act it is als 
required, that the commissioners are to examine 
her privily “and apart from her husband:” The 
certificate perhaps, should state that.—As the 
M. S. refers to no particular law, it is mere con- 
jecture with me in suggesting what relates to the 
certificate of the commissioners. In all events, 
iteando no harm. The exact conformity in eve- 
ry particular to the law in these requisites of the 
certificate, and in all other respects cannot be too 
strictly enjoined upon officers in other states, and 
even in their own, The certificate, and all, ane 
frequently invalid for defect of such conformity, 
and delay andlosses ensue. Ed. 
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4. Uf the wife, resides not in the 
UV. States, no court as such has pow- 
er to take her acknowledgment, but 
a commission, (as above) must is- 
sue directed, “to any 2 Judges or 
Justices of any court, (of law) or to 
the Mayor or other (chief 1) magis- 
traie of any city, town, or corpora- 
tion of the country, in which the wife 
shall dwell,’ to examine her privily 
and take her acknowledgment as 
aforesaid ; who are to return the 
said commission with the certificate, 
authenticated in the form and with 
the solemnity by them respectively, 
used in other acts. (2) 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c ? 

7. The following contains the es- 
sential requisites of a certificate, 
where the parties appear in open 
court. (‘To be endorsed on or annex- 
ed to the deed.) 

“ Kentucky ! Court, 

— County, ss. ler the term of 

18 (setting out the style of the 
court. ) 

The within (or annexed) deed was 
‘this day produced in open court and 


(1) (Chief) is not in the MS. which is doubtless 
an omission. Ed. 

(2) Mr. Littell, the compiler of our laws, thinks 
there is a defect, as they make no provision, 
where grantors reside ina state or country, where 
the division of County” does not exist. WS. 

(3) Whether the certificate, of an acknowl- 
edgment and private examination in court (or 
the proof of the deed by witnesses, as hereafter 
given) isin this exact form, is not certain; the 
-S. did not prefix a eaption, nor a conclusion, 
leaving it uncertain whether the Judge made and 
signed the certificate, or whether the act of ac- 
knowledgment and private examination, (or the 
proot by witnesses,) in court, was vevified, by 
(he certificate of the clerk under the seal of the 
court. I supposed the last, and have so drawn it. 


This, however, is of little consequence, as in the 
state, the method is well understood. 


11821,2.) KENTUCKY. stave LAw, AND REGULATIONS. 





{n respect to the certificate of an acknowledg: | 





1109 


acknowledged by A. B. and C. B. his 
wife, to be their act and deed; and 
the said C. B. being privily exam- 
ined separate and apart from her 
husband declared, that she did freely 
and willingly seal and deliver the said 
deed (which was then shown and ex- 
plained to her,) and wishes not to re- 
tract it, and consented that it might be 
recorded. 

In testimony whereof I ——, have 
hereto set my hand and the seal of the 
said court this —— day of 18 

[SEat. ] E. F. Clerk. (3) 

So, where the deed is acknowledg- 
ed or proved out of the state, in any 
court of law, or before a Mayor, &c. 
the court, or the mayor, &c. is to au- 
thenticate the certificate, as is usual 
in such cases. : 

Where a commission is necessary, 
the directions and forms should be 
very exact, and should accompany 
the commission. 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. The feme, may convey her own 
estate, absolutely or in other manner, 





ment and examination, or proof of the deed by 
witnesses in court, in another state, the direction 
in the MS. is, that it is to be certified in such 
manner, as such acts are usually authenticated in 
such court.” 

The only other mode, of taking an acknow- 
iedgement or proof in the state, as | understand, 
is before the clerk of the court in whose office, 
the deed is to be recorded. His certificate I sup- 
pose, states his official character as thus - 


“J, E. F. Clerk of the 
ing what court) do hereby certify, that the annex- 
ed (or within) deed, was this day produced to 
me and acknowledged Gc.” as in the preceding 
form. 





Court, (nam 


“ In witness whereof, I have hereto set my 
hand, and the seal of my office, this ——— day 
of - 18— 





E. F. Clerk.” 
[ Seat. | 


1110 [1821,2.] 


or, bar her dower, by joining in the 
deed, and being privily examined 
and acknowledging the deed, in the 
manner and before the courts and 
officers, before mentioned. 

So, she is barred of dower, by 
“leaving her husband, going away 
and continuing with her adulterer.” 

So also, ** by renouncing the mar- 
riage covenant, and abandoning her 
husband and uniting herself to any 
sect whose creed forbid a man and 
wife to dwell and cohabit together 
according to the true spirit and ob- 
ject of marriage.” 


The act, regulating sales of land 
on execution, expressly reserves to 
widows “all right of dower which 
they have in the lands sold.”’ 

There is no distinction, between 
residents and non-residents ; nor is 
the wife barred, where the husband’s 
land is sold to pay the wife’s debts 
contracted before marriage. 


17. Generally, is there any thing 

peculiar in respect to dower in your 
state ? 
A. Except as before mentioned, I re- 
collect nothing peculiar in our laws 
or decisions, as to the widow’s dow- 
er. 

The wife is entitled to be endowed, 
“‘ of such estate as the husband shall 
have a beneficial interest in, and 


(1) I observe in the act of 1796 “regulating 
conveyances,” the following sections : 

8. 13. Estates of every kind holden or possess- 
ed in trust, shall be subject to like debts and char- 
ges of the persons, to whose use, or for whose 
benefit they were, or shall be respectively hold- 
en or possessed, as they would have been sub- 
ject to, if those persons had owned the like inter- 
est in the things holden or possessed as they own, 
or shall own in the uses or trusts thereot.—Tui- 
min. 

s. 14. Where any person, to whose use or in 
trust for whose benefit another is or shall be sei- 
zed of lands, tenements or hereditaments, hath or 
shall have such inheritance in the use or trust, as 
that if it had been a legal right, the husband or 
wife of such person would thereof have been en- 
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whereof he may be seized at any 
time during the coverture, of such 
an estate as her issue of the marriage 
might by possibility inherit. (Har- 
din’s Repts. 488.) 

No opinion is given, * as to the 
wife’s right to be endowed of an in- 
choate estate of the husband not re- 
duced to a legal one during the co- 
verture, but existing only in equity.” 
( 1b.) 

In the case above, the court said, 
“the husband had during the mar- 
riage a beneficial interest ; acquired 
the legal title; and died seized in 
Jaw ; whereby the right to dower be- 
came complete at law.” 

I find no case since that quoted, in 
which the subject has been discus- 
sed. (1) 

18. What Officers in your State are 
authorized, to take acknowledgments 
and proofs of deeds and mortgages ? 
4. This is answered. (See Vo. 14.) 
(2) 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

A. Kentucky ! 
County, ss. 

This day before me E. 
F. Clerk of the Court (here 
describing the style of the court, and 
his office,) personally appeared A. B. 

















titled to a curtesy or dower, such husband or wife 
shall have or hold, and may by the remedy prop- 
er in similar cases, recover, curtesy or dower of 
such lands, tenements or hereditaments.—/. 

I presume these are in force. In the case cited, 
it does not distinctly appear, on what the objec- 
tion turned; as the court are supposed to say, 
that“ the husband acquired the legal title and died 
seized.” 

(2) I understand, by the answer referred (0, 
that acknowledgments and proofs of deeds and 
conveyances im the state may only be taken in a 
court of law; or by the clerk of the court in 
which the deed &c. is to be recorded. In cases 
out of the state they may be taken before other 


authorities, (See JVo. 14.) Ed. 





h 
e 
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the grantor (or bargainor) in the an- 
nexed (or within) deed of conveyance 
named, and did acknowledge, that 
the same was his act and deed. In 
witness whereof, Ihave hereto set my 
hand and seal (of office) the day 
Fe 








E. F. Clerk,’’ 

[SEAL.] 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

A. Kentucky ! 

—— County, ss. 

This day, before me clerk of the 
court ——— (describing the court 
and his office,) 4. B. and C. D. the 
witnesses to the annexed (or within) 
deed, and being by me duly sworn (or 
affirmed as the case is,) did severally 
declare and say, that they saw I. K. 
ithe grantor (or bargainor, &c.) there- 
in named sign, seal and deliver, the 
same as his act and deed for the pur- 
poses therein mentioned, and that they 
subscribed their names as witnesses 
to the execution thereof. In testimony 
whereof, I have hereto set my hand 
and seal of office, the day of 


18 
E. F. Clerk. () 











[SEAL] 
21. Must the grantor or witness 


(1) Where the acknowledgment of a grantor 
is in court, or the deed is proved by witnesses in 
court, the form of the certificate is to be, as at No. 
15, mutatis mutandis. 

Where the acknowledgment, or proof by wit- 
nesses, is before commissioners, or a court in 
another state or country, or before a mayor, &e. 
see directions, in note to No. 15. 

The mere form, of the certificate of acknow- 
ledgment, or proof of the deed is not material, but 
the authority of the court, or clerk or officer who 
takes it, should appear; and the facte contained 
in the foregoing forms substantially, (and in the 
case of the feme covert, literally) should be set out 
and the certificate be signed by the officer, and 
the seal of his office be affixed, if there be one, 
and if there be none, it should be so stated. Ed. 
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subscribe the acknowledgment, or 
deposition ? 
4. They need not. 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
l. It must be under the official seal 
of the officer, if he has one. 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
A. Insert the word * affirmed” in- 
stead of deposed or declared on 
oath.(2) 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
A. Answered. (See No. 14. 18.) 

25. Where the oflicer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. See, the answers to former ques- 
tions, (No. 14. 18.) in which the 
certificate, is required to be “ in the 
manner such acts are usually au- 
thenticated by them.”’ 

Where the acknowledgment (or 
proof by witnesses) is made in open 
court, it is best to conform the au- 
thentication of the certificate, to the 
method prescribed by the act of con- 
gress, declaring the mode of authen- 
ticating records in one state to be 
used in another. (3) 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 


(2) I should think in all cases it would be safest, 
to prefix to the words “affirmed,” “ and being 
conscientiously scrupulous of taking an oath,” or 
such other declaration as the law of the state re- 
quires, to authorise an affirmation. Ed. 

(3) For these acts, see acts of Congress, 2 Vol. 
102. 3 Vol. 621. Bioren’s Edit. Also, “ Tennessee 
Eve.” ante. No. 73, and note, p.775. 























































4. No provisions exist for the cases 
supposed, except as included in the 
answers already given, or found in 
the rules of the common law.(1) 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

4. Answered, (See No. 14.) 

28, Are deeds and mortgages 
recorded, evidence; by whom are 
copies exemplified 2 
4. They are; and certified copies 
from the records are evidence, that is 
to say, from the records of this state. 

29. In what order, do mortgages 
take preference of each other ? 

‘A. By priority of execution, if re- 
corded in the time required by law. 
(See answer No. 10). 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

A. Sixty days; and in the case of 
other conveyances 8 months. (See 

answer Vo. 10.) 

31. May deeds of mortgage, be 
acknowledged and proved in like 
manner in and out of the state, re- 
corded and have like competency in 
evidence, as absolute deeds &c ? 


A. The directions given for the exe- 
cution of other deeds, relate equally 


(1) [t results from the foregoing, that in every 
case to entitle adeed to be recorded in Kentucky, 
and so to bar creditors and subsequent encum- 
brancer, the conveyance must be acknowledged 
by the grantor himself, or its execution be prov- 
ed by two (subscribing) witnesses, before a court, 
or by the officers mentioned in Answ. Wo. 14. 18. 
ante, and be authenticated by a certificate as there 
directed. As to common law proof by secondary 
evidence, for the purpose of recording, it could 
hardly be admitted. I have added in the case of 
proof by “ witnesses,” that they are to be sub- 
seribing witnesses: This appears to be so under- 
stood in practice, although I do not perceive that 
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to mortgages. [See answer, No. 14. 
et seq. | 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser. 
ved, &c. ? 
4. I recollect no other thing. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state 2 
A. Real estate, is not bound by the 
judgment, but by the Fieri Facias 
delivered to the officer, which binds 
all the defendants’ property from the 
time of its delivery to the officer. 

54. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 

A. Answered, above. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands 2 
4. Priority among judgment credi- 
tors, is determined, by the delivery 
of the execution to the officer. 





36. Does a judgment bind, after 
acquired land 2? 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference 2 
4. Judgments, bind neither lands nor 
chattels of the debtor, and no lien in 
respect of the debtor or creditor at- 
taches, until execution delivered. 
38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

4. He may. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

A. Judgments, are no lien on lands 
or personal property, as before men- 





the act of 1796, expressly requires it. Ed. 


tioned. 






of 


40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 


A. None. ’ 
41. Can execution be taken out at 


once, in every county, &c. ? 

A. But one execution can issue at a 
time, and it binds only the property 
found in the county, to whose officer 
itis directed. 


Non-residents and citizens of other 
states and aliens, are entitled (to 
sue) in every case, either in the 
general court of this state, or in the 
circuit court of the United States. 
(1) 

Executions from those courts, may 
be directed to the sergeant at arms 
or marshal, whose authority extends 
over the whole state; and such exe- 
cutions will of course bind the pro- 
perty of the defendant wherever it 
may be found. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisement 
&c. and on what conditions as to pay- 
ment ? 


A. Generally, executions are not al- 
lowed to issue until after the term in 
which the judgment is rendered ex- 
pires. But for special cause shown, 
they may issue instanter. 


The execution, commands the of- 
ficer to make the debt of the estate of 
the defendant. And the law requires 
that he sell, 1st. the goods and chat- 
tels; 2d.The slaves; 3d. then the 
lands, tenements and hereditaments 
in possession, reversion, or remain- 
der. 

No appraisement is necessary. 
(See No. 44. Post, and the note.) 


The terms of sale are varied al- 


(1) See “ Courts, V. Answ. 29, and the note.” 
Ed. 
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most every year, and no useful an- 
swer Can now be given to that clause 
of the question. 


The policy which has been pursu- 
ed for some years past is, to allow a 
replevy of the judgment for a long 
period (which was heretofore one, 
and is now (2) two years) unless, 
the plaintiff will authorise the officer 
to accept bank notes. 


And where the defendant is una- 
ble or unwilling to replevy, the offi- 
cer is required to sell upon a credit 


| equal to the time for which he (the 


defendant) could have replevined. 


The law authorising a sale upon 
credit, has been by the U. S. circuit 
court decided, to be unconstitution- 
al; and such sales have been set 
aside in that court, and in several of 
the state courts. 


On areplevy, the defendant gives 
a bond with sureties for payment of 
the monies at the end of the term, 
which is filed, and on which when 
due, a judgment is entered and execu- 
tion goes against all the obligors on 
motion, without any proceedings 
whatever. (3) 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: Iffraud or irregularity, 
is there any summary redress 2 
A. Deeds from the officers, are re- 
quired to be in writing, indented, 
sealed and recorded, as the law di- 
rects for other conveyances of land. 
The deed must recite the execution, 
purchase and consideration.(4 ) 


(2) Summer of 1821. Ed. 

(3) Another replevy, is not allowed. Ed. 

(4) Of course, to be a bar to subsequent con- 
veyances, it must be acknowledged by the officer, 
or proved by 2 witnesses. (See Answ. Vo. 10, 


\ 14, Ed.) 
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The word “indented” is used in 
the statute, but is a dead letter.(1) 

No confirmation or acknowledg- 
ment in court, is necessary. 

Sales however, may be set aside 
on motion made in the court from 
whence the execution issued, for 
fraud or irregularity, and the deci- 
sion of that court may be reviewed in 
the court of appeals. 

Notice of the motion is to be serv- 


(1) Why is it a “dead letter”? The 27. H. viii. 
c. 16, enacted, that no deed of bargain and sale 
should passa freehold under the stat. of uses (27 
H. ¢c. 10.) except the deed of bargain and sale be 
mace in writing, indented, sealed and enrolled 
witiin 6 months afier the date. 

On this statute it was held, that the deed must 
be in writing, and not in print or stamp, and that 
it must be indented. Evenif it began with the 
words ‘this indenture” and was not indented, it 
was not within the statute, yet if it was actually 
indented, though not so mentioned in the deed, it 
was within the statute. (2 Inst. 672, 673.) 

The decision on this act plainly went upon the 
ground, that a mere form if directed by statute, 
was essential to the instrument. The statute 
in the above case however, was in the negative, 
that no freehold should pass, unless the decd was 
in writing and indented and enrolled. The en- 
rolment was the essential thing, in order to give 
notice, and to prevent frauds &c. which sprung 
from secret alienations. 

On the point of the decision, it would be no 
way material whether the statute was negative or 
affirmative, nor was this ever hinted at. Ifthe 
“indenting” was purely immaterial, it would be 
equally so, whether the statute directed that no 
freehold should pass, unless by deed indented and 
enrolled, or affirmatively, that after the making 
of it, all deeds of bargain and sale “ shall”? be 
made by indenture and enrolled &c. 

Tam aware of legal opinions on this head; but 
it might perplex a very scrupulous judge to ad- 
mit an instrument in evidence, which had not the 
statute mark upon it, however insignificant. If 
the legislature in its authority and wisdom, direct 
instruments to be in a certain form, who is to 
question its necessity or importance? May the 


jadge say, that it is without any reason, and there- 
fore the /aw is a dead letter? 


If the statute directed, that wills executed upon 


silk and gilt paper, signed by the testator, and 
witnessed by 3 witnesses, their names being writ- 


ten in a cirele, should be sufficient to devise lands 
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ed on the purchaser, and if set aside, 
the sale is declared void; but the mo- 
tion, must be made within a year 
from the sale. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

A. There is no appraisement law at 
present.(2) 





who could say, that the silk and gilt paper and the 
circle, were insignificant, because plain foolscap, 
and linear writing, were as good, if not better? 

The truth is, that acts of the legislature are 
mostly drawn, especially when they touch upon 
legal forme so inartificially, that a strict adherence 
to their letter, would often defeat the main pur- 
pose, and be attended with lamentable conse- 
quences to innocent men; and generally speaking, 
those very people who least understand forms 
have the greatest propensity to overload acts of 
assembly with them, and to create perplexing ni- 
ceties. 

The judges therefore have felt it necessary, 
even where the J/etter is plain, to disregard the 
law. The importance of ‘having laws, especially 
those which relate to subjects of property, drawn 
up or revised by persons skilled in the common 
law and in the import of technical language, is 
obvious. 

Nine tenths of all those questions which are 
agitated in our courts, may be traced to the im- 
perfection of legal phraseology in acts of assem- 
bly. Whether the law be good or bad, if its 
meaning is absolutely clear, no question could be 
made; but it so happens that good or bad, they be- 
come equally the subjects of evasion and dispute, 
from the causes mentioned. 

A careful and deliberate revision of the statutes 
in each state, by persons qualified, is a desidera- 
tum of the utmost necessity; and would tend 
more to quiet litigation, than all other attempts. 

I must not be understood in this particular in- 
stance as dissenting, from what is remarked in 
the text relative to the actual indenting; but cer- 
tainly, if the act directs that he shall convey by 
deed indented, the officer in all prudence had 
better comply. Ed. 

(2) This was in the summer of 1821. Since 
then, my correspondent writes as follows. “ The 
‘ relief-laws are since added to; for by an act - 
Dec. 21, 1821, real and personal estate taken In 
execution, on which the plaintiff shall not endorse 
or consent to accept notes of the bank of the 
commonwealth and notes of the dank of Kentuc- 
ky in discharge of the execution, shall be appra’s- 
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45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
4. No such writs are now in use. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisement, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

A. The existing laws, greatly delay 
and impair the remedy of creditors; 
but in principle, they suppose addi- 
tional security for every new period 
of delay; and in most cases when a 
debt has been replevined it may be 
considered secure, as the surety is 
seldom willing to execute the replevy 
bond without counter security, un- 
less he knows the defendant to be 
solvent, and the sheriff is liable to an 
action for taking bad security. The 
existing laws are temporary, but 





ed by commissioners appointed by the county 
courts, and if the estate will not sell for 3-4ths of 
the appraised value, it shall be returned to the 
owner and released from the execution, and be 
again liable to any other execution uponthe same, 
or any other judgment: 

Property liable to be sold ander a decree in 
chancery, shall be appraised in like manner, and 
not be sold for less than 3-4ths of the appraised 
value without consent of the owner. 

The plaintiff, has a right to subject all the estate 
real and personal, to this process of valuation and 
expose itto sale. But as the appraisers are sworn 
“to act impartially, in valuing the property in 
money under the provisions in the act,” and as 
they in general choose to consider the bank notes 
as money, this law is foun: in practice the most 
effectual stop to the collection of debts, which the 
ingenuity of the legislature has yet devised.” * 


* Itappears to me the effect of these laws is, 
to compel the first creditor to buy the land at 
3-4ths of the appraisement, for if he does not, his 
lien ceases, and other executioas may step in. I 
do not understand whether the debtor, may di- 
rect a sale, or only whether the option is given to 
the creditor to lay still until the debtor pays him, 
or proceed toa sale at the risque of being obliged 
to purchase at 3-4ths of the valuation. It would 
rather seem, that either party may direct the 
sale to go on; how this system operates where 
there are several exceutions, is not stated, I pre- 
sume, dny of the judgment creditors may push 
the officer to a sale. Ed 
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will probably be renewed until public 
opinion changes, or a decision of 
the court of appeals or of the su- 
preme court of the United States, 
shall declare them unconstitutional 
and void.(1) 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

4. Answered. There being no ap- 
praisement or stay of execution, un- 
less the debt is replevined.(2) 

48. May the debtor redeem land 
sold on execution, &c. ? 

A. No right exists to redeem lands, 
sold on execution. 

49. May judgments on warrant 
of attorney, be entered in vacation ? 
4. Judgments cannot be entered in 
vacation; nor by warrant, except in 
open court and in a suit actually de- 
pending and regularly commenced. 


(3) 
50. Can judgments be entered on 


(1) This was written in August of 1821, when 
only the replevin law and credit sale law, mene 
tioned in answer No. 42, existed. Bat it is seen, 
that the replevin law, did not afford the relief in- 
tended, and that in Dec. 1821, the appraisement 
law was passed, mentioned ia the note to the pre- 
ceding answer. Whether the replevin law has 
expired is not stated. 

(2) This was the answer in August 1821, but 
since that the “ appraisement law,” has passed. 
(See notes to answers No. 44, and 46.) 


I observe by the news-papers, that an act has 
passed, at the late session of the legislature. (Vov. 
and Dec. 1822.) to make all contracts express- 
ly made for specie, after the first day of March 
next, collectable without any replevin, if the en- 
dorsement is made to take the currency of the 
country, and if not,a replevy of three months and 
no longer is allowed. This provision is only ex- 
tended to individuals, corporations being exelud- 
ed.” Ed. 


(3) The act of Dec. 19. 1796. (Toulmin), 
makes void, all powers of attorney for confessing 
or suffering judgments to pass by default or other- 
wise. An attorney appearing under it forfeits 
(500, and is made liable to a suit for damages to 
the party grieved: 


The act further makes void, all releases of e7- 


‘ver, before action brought. Ed. 
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warrant of atty. before the debt is 
payable ? 

A. They cannot. The defendant may 
in person appear in court, and direct 
judgment to be entered without writ 
or pleadings, and from such judg- 
ment no writ of error lays.(1)} 


51. In such case, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

4. Judgments, create no lien on pro- 
perty. (See Answ. No. 33, et seq.) 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. The reversal of judgment, does 
not affect the sale of the land; so de- 
cided. 1 (Marsh. 217.) See post. 
Answ. No. 57. * Additional.” s. 8. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 


55. Is the Ca. Sa. regulated by 
the common law, &c. ? 


A. The plaintiff, has his election to 
issue a ca. sd. in the first instance. 
But the defendant may release his 
person, by surrendering (sufticient) 


(1) There is an act of Dec. 21, 1799. It enacts, 
s. 1. that a debtor may confess judgment for any 
thing he owes another before any court having 
jurisdiction thereof, having previously given spe- 
cial bail, approved by the court, if required by 
the creditor, for the full amount of what is due. 
(Toulmin.) 

It further enacts, that execution may follow, as 
ifthe action had been prosecuted to judgment. 
And that after a defendant has so offered to give 
special bail and confess judgment, it the creditor 
refuses to accept the same and brings suit to re- 
eover such debt, he shall pay all costs which ac- 
erues. 


And farther, that no judgment so- confessed 
shall be appealed from, suspended or reversed, 
and that all bonds, notes and evidences Xe. of the 
debt shall be filed, and kept in the clerk’s office. 
(J6.) Whether the answers are founded on this 
act, 1 am uncertain. Ed. 


1116 [1821,2.] KENTUCKY. sTaTE LAW, AND REGULATIONS, 














property to the officer to be sold, or 
giving areplevy bond. 

Bail are exonerated by surrender 
of the principal, and the practice, 
nearly conforms to that of the king’s 
bench in England. 

Since May 1820, no ca. sa. can be 
issued against a female. 


I recollect no other description of 


persons who are exempted trom im- 
prisonment in Civil suits, for debt or 
damages.(2) 

56. Are any kinds of personal es- 
tate exempt from execution ? 


(2) This was the law in respect of bail and the 
ca. sa, in the summer of 1821, when these an- 
swers were received. 

But by an act passed Dec. 37, 1821, all laws 
which authorised the process of execution by ca. 
sa. against the body of the debtor, are repealed. 

As to the capias to arrest the body on mesne 
process, by the same law, it is confined to the 
single case, where the plaintiff files an affidavit 
with the clerk, stating, that he verily believes the 
defendant “ will leave the state,” or ™ move his 
property out of the state,” or  abscond.” 

And in May last, (1822,) the limits of gaols, 
are made co-extensive with the state, and debtors, 
or defendants, in custody on mesne process as 
well as of execution, may take the insolvent debt- 
ors oath, and be discharged. 

Antecedent to this, only persons in custody on 
execution could have the benefit of the insolvent 
laws. (See “ Insolvent Law,” post.) 

This state, whatever may be objected to its 
laws on the score of shielding property trom exe- 
cution, is entitled to the merit, of having ap. 
proached near to the extinction, of the most un- 
jJustifioble and impolitic, among all the errors and 
evils which yet exist in society, that of suffering its 
citizens (even if they would bind themselves by 
the obligation itself) to mortgage their bodies to 
those who trust them, as security for the debt or 
demand, whatever it be. 

This is no place to observe upon the mischiefs 
which result from the existence of this monstrous 
anomaly in the social system and in the laws of a 
people, who found all their pretensions to pre- 
eminence and felicity over other nations, on the 
possession of rational liberty. It could be shown, 
that creditors, derive no benefit from the right, 
and that innumerable evils to society at large, 
flow from its exercise. 

There is however, connected with its practical 
and endless train of bad consequences, an objec- 


tion in limine to the right of personal imprison- 


ment on the part of creditors or persons having 
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A. On contracts made since Feb. 4, 
1815, the following property, is ex- 
empt from execution. 





qua! 





civil demands, inasmuch as it violates, antecedent 
ob. wations, equally obvious and more sacred; 
those which exist between the citizen and his 
country, and those which proceed from the prior 
reisuons of parent and child, husband and wife, 
muster and servant, and many others, which are 
all violated and rent to pieces, when a man is 
pe, taitted, tor his special claim of a posterior ori- 
gin to seize upon the debtor, and by imprisoning 
him deprive his conntry of the intelleetuai or bod- 
ily services of a free citizen, and all those, he was 
under previous obligations of nature and duty to 
labour for and support, of the exercise of his rea- 
son, liberty, and occupation, for these purposes. 
Thus we daily see men for small debts, taken 
from their homes, (such as they have) and from 
their innocent wives, helpless children and aged 
parents, and suddenly transported to a distant gaol. 
In the mean time and until discharged, (which 
under the insolvent acts must ensue) their occu- 
pations are suspended, their affairs go to destruc- 
tion, their families are thrown upon the publie, 
and the debtor, from the degradation to which he 
is exposed by the gaol, and frequently by the vi- 
ces contracted during his imprisonment, ean ne- 
ver hope to repair his faults or misfortunes, or 
ceases to feel any moral incentives to make the 
eflort ; and yet he may be wholly innocent and 
his inability to pay arise from sickness, losses by 
robbery, fire, the failures of others, and all those 
countless contingencies in human affairs and busi- 
ness, which deprive men of all, but their lider- 
ty! 

The system is yet upheld in our legislative bo- 
dies, somewhat from long established notions of its 
utility, but principally from the infiuence of petty 
traders and dealers, and certain officers, who 
find seeurity or emolument in the execution of 
debtors. Credits are given to a certain extent, 
relying upon the ca. sa. or warrant; when that 





comes, the debtor extricates himself at first, by 
levying tribute on the feelings of his connections, 
er compassion of neighbours. But this cannot 
last; others follow, and finally he goes to 2 gaol— 
and generally to certain ruin. It would be much 
better to restore the law of imprisonment for life, 
than to maintain the farrago of insolvent or poor 
lebtors laws—now so prevalent. This might, by 
its terrors, prevent improvidence and fraud, but 
then what becomes of those cases of insolvency 
which arise from misfortune, sickness, misjudg- 
ment, the wrongs or failures of others, and the 
endless contingencies in all human affairs? As it 
now is, men trust where they should not, be- 
cause they look to imprisonment as a security, 





and debtors gain credit where they ought not, be- 


The spinning wheels and cards; 
one loom and apparatus; one cow 
and calf; all the spun yarn and thread 





cause they look to the denefit of insoivent laws. 
As to cases of breach of trust, frauds of agents, 
imbezzlements, atrocious personal injuries, which 
are always brought forward as justifying the gene- 
ral law of imprisonment, when examined, they 
present no points of exception; lec them be the 
subjects of criminal punishment; but if there be 
any such which will authorise the private right of 
committing the delinquent to gaol, let them be 
specified, and bail or the body be made liable. 

It will be faund, whenever the right of personal 
imprisonment for debt or civil injuries is abolish- 
ed, trust and credit will be regulated as they ought 
to be, by character and property: Men must 
then be honest and industrious to obtain it, and it 
will no longer be afforded on calculations (equally 
fallacious and unjustifiable in most cases) of the 
creditor, that a power over the body of his debt- 
or, is a security. 

The legislatures, will then begin to tarn their 
minds to the amendment of the laws if they re- 
quire it, to render them more adequate to the 
prevention and detection of fraud and the seearity 
of honest creditors, by reaching the property of 
the debtor, if any there be. 

The experience of both England and this coun- 
try, (the only civilized nations on earth I believe, 
who allow men to mortgage their bodies to secure 
contracts) has proved the complicated evils and 
injustice of imprisonment for debts, at the will 
of the creditor. When abolished, a wholesome 
state of things will grow up; trust and credit will 
be regulated by due precautions on each side, 
and society delivered from a yoke and a burden 
productive of nothing but an endless succession of 
frauds and perjuries and oppression. When 
governments, maintain courts of justice to ascer- 
tain and enforce contracts; gives to the creditor 


an attachment upon the debtor’s property, as an 


eventual security on recovery: When the credi- 
tor in case of supposed fraud or concealment, has 
the means of discovering it by the oath of the debt- 
or or others who may disclose its existence; and 
when to all this is added, that the creditor may 
by proper precautions of mortgage or personal 
surety at the time, guard against fraud, or mis- 
fortune or contingencies, and only trusts without 
these at his own option,—then has government 
done all which reason, justice or policy demands, 
and isnot bound to find prisons and fetters, for its 
own members, consigning them and all whode- 
pend upon them to shame and ruin, for no pur- 
pose but to satiate revenge, or upon the fraudu- 
lent expectation of forcing satisfaction of their 
demands, by operating on the feelings of relatives 
or friends. 

Doubtless, this baneful and unjust feature of 
our laws, wil? be erased from the statute book, 
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manufactured for family use; the 
cloth made in private families for 
their exclusive use; with the cloth- 
ing and necessary apparel of the 
women and children, and one bed 


and furniture.(1) 
No. Iv. INSOLVENT (LAW.) 


57. Is there a standing insolvent 





and menin no long time to come will wonder 
how it was endured, by wise and enlightened le- 
gislators. Why then not effect it immediately, 
and every where? certainly, as things are, I would 
not make such abolition law to operate retros- 
pectively, but leaving all existing contracts to the 
operation of the existing codes, with all their 
baneful, and useless forms; yet after a certain pe- 
riod, and as applicable to future cases, abolish 
imprisonment of the body on civil demands in all 
cases whatsoever. 

Kentucky, has taken the lead, and so far as her 
provisions go, is entitled to great praise. Doubt- 
less much is yet to be done, difficulties will arise 
and some men still hold on from various theories 
to the old system; in the END HOWEVER, IT MUST 
FALL; its operation is unequal, it is inhuman and 
impolitic, and violates every principle of christi- 
anity and all our boasted pretensions of enliglit- 
ened republicanism. 


No doubt, it will be succeeded by many ill 
judged and violent laws of a penal nature, to 
punish frauds; they will however soon be cor- 
rected by experience, and the usual consequence 
ef all violence to defeat its own purposes. In the 
mean time however, and whilst imprisonment 
remains until a discharge under the insolvent 
laws, the extension of the prisoner’s /imits to the 
state, while he is going through his surrender of 
property, is a mitigation of the evils of the system, 
dictated by every motive of policy, humanity and 
justice; for if he is willing to surrender all, and 
can do so by going to the gaol, why on giving su- 
rety to do so, on his arrest, ought he in the inte- 
rim, to be put intoa gaol? Ed. 


(1) ApprrronaL. From the MS. 


1. Lands, cannot be sold to pay debts which 
originated or became due prior to Dec. 17, 
1792. 


2, Lands, the title to which is not perfected by 
patentfrom the commonwealth—but held only by 
certificates, or by entry or survey, may be sold on 
execution, and the register, is required to issue a 
patent to the purchaser. 


3. An eguitadle interest in lands, and contracts 
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law in your state, &c. Are any per- 
sons on account of the nature of the 


debt, &c. excepted out of it ? 


4. There is a standing insolvent 
law in this state, to relieve debtors 


from imprisonment on execution, 
which may be done at * any time af- 
ter arrest” by two justices of the 
peace, upon notice to the plaintiff, 
his representative or agent, if living 
within the county. (2) 








for lands—or the lands described therein, cannot 
be sold on execution. (Hardin. 19.)* 

4. A chose in action, is not subject to be taken 
in execution. (1. Bibb. 306.) 

5. A bill in equity, will not be on behalf of a 
creditor to compel his debtor to convert a chose in 
action into an estate in possession, or a covenant 
real, into a legal title. ( 6, 308. ) 

6. Execution, abates by the death of the plain- 
tiff after it is delivered to the sheriff, but before it 
is levied or replevined. ( 2. Bibb. 198. ) 

7. The sheriff’s deed on a sale of land under an 
irregular execution, confers a title. (2 Bibb. 


518. 
8. If the plaintiff purchase, and the judgment 


is afterwards reversed, the defendant shail have 
restitution of the things sold. But not if a stran- 
ger purchase; ( 76. ) unless, the purchaser had 
knowledge of the fraud. (2 Bibb. 401. ) 

9. Slaves conveyed in trust, are subject to exe- 
cution for the debts of the Cestuique use. (3. 
Bibb. 186. 453.) 

10. A lien created by execution, is not continu- 
ed after the return day of the execution; but it 
may be continued by delivery of a new one to the 
sheriff at the same time that the former is return- 
ed. ( 4 Bibb. 533. 

11. An execution issued before a conveyance 
but suspended by injunction, creates no lien 
against the grantee. ( 4 Bibb- 263. ) 

12. A purchaser under execution, is not affect- 
ed by his notice of a mortgage which was not re- 
corded and was therefore void as to creditors. 
( 4. Bibb. 78. _) 

13. Lands, may be sold under a fi. fa. issued 
on a decree inchancery. (4 Bibb. 22.) 

A.B. In the circuit court of the U. States, 
this is doubtful. 

14. Slaves, cannot be sold until all other pro- 
perty under execution is exhausted. 

* I presume, this is only intended of an in- 
complete and unexecuted right. A_ trust estate 
may be sold I should think, under the 13th see. of 
the act of Dec. 19, 1726; and perhaps an equity 
of redemption; But this is mere conjecture. Ed. 

(2) Act Dec. 19.1796. s. 27. (Toulmin.) As 
the act then was, the party must have remained 
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58. What time isrequired to effect 

a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 
A. A very short time; as soon as 
the petition can be brought before 
the justices, and some forms compli- 
ed with. The claim is decided by 
the justices. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. The debtor need not be in close jail 
but must be confined on execution, 
and the discharge frees him from im- 
prisonment in that suit only. (1) 

60. Is there any thing peculiar in 
your insolvent law ? 
4A. The estate * contained in the in- 





in execution 20 days before he could petition. 
That of course is altered. The debtor may now, 
whether in prisoa or on the limits upon mesne 
or final process, petition ‘* 2 justices of the coun- 
ty, who (according to the act of 1796,) by war- 
rant under their hands and seals, require the 
sheriff or gaoler to bring him before them at the 
court house on a certain day, with a list of the 
several executions with which he stands charged ; 
and notice shall be given thereof to the party or 
his representative, if living within the county: 
On coming before the justices, the prisoner is to 
subscribe and deliver “in « schedule of his whole 
estate, and make oath in the prescribed form that 
it is a full schedule and account of all his estate, 
Xe.” 

This schedule is to be subscribed in presence of 
the justices, and lodged with the clerk of the 
court for information to creditors. 

8, 28. The lands, goods and chattels contained 
in the schedule (the wife’s dower reserved) are 
vested in the sheriff of the county where they are 
to be found, who is to sell them and pay the mo- 
ney arising therefrom, “ to the creditors at whose 
suit the debtor is imprisoned ;” saving to the pri- 
soner his “necessary apparel and utensils of 
trade; and such arms and accoutrements as a 
militia man is by law required to keep.” 

After such schedule delivered and the taking 
the oath, the justices may coimand the officer 
to set the prisoner at liberty; but notwithstand- 
ing such discharge, any creditor at whose suit he 
was imprisoned, may lave execution against es- 
tate afterwards acquired. 

There is a provisiop also in this act, for collec- 
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solvent’s schedule” becomes vested 
in the sheriff, who is to sell and con- 
vey the same and pay the money to 
the creditors at whose suit the debt- 
or was imprisoned. *. 


The law is very defective, and 
makes no provision for other credi- 
tors being paid; from the surplus es- 
tate if any there be, nor directs what 
is to be done with it. 


It is even doubtful whether any 
estate becomes vested in the sheriff, 
excepting that which is contained in 
the schedule. 

By a bill in chancery, other judg- 
ment creditors may compel a disco- 
very from the insolvent and others 
of his estate, and subject it to their 
executions. (2) 


No. vy. wI~ts, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 





ting from garnishees any property of the debtor’s 
in their hands mentioned in the schedule : 

By s. 32. Where the debtor is unable to pay 
the ordinary gaol fees, the creditor must, or the 
officer may discharge him. The creditor, his 
agent or attorney first having notice, Xe. 

I have made these extracts principally from the 
law of 1796, which I suppose to be the law now 
with little variation, except, what is mentioned 
above in this note. But see the notes ante, and at 
the end of this article, in regard to Ca. Sa. and gaol 
limits. Ed. 

(1) See antecedent notes, and at the end of 
this article. Ed. 

(2) The foregoing, was communicated in the 
summer of 1821. But in May 1822, the gaol 
limits, were made co-extensive with the state . 
and the benefit of the insolvent act was extended 
to persons in custo’y on mesne process; and by a 
previous law (Dec. 1821.) the execution of ca. sa. 
was abolished ; and no capfias allowed in any case 
on which defendant might be held to dail, unless 
the plaintiff made oath, that he verily believed 
the defendant would leave the state, or remove 
his property out of the state, or would abscond. 
(See answer No. 53, et seq.) 

The pernicious consequences of insolvent laws 
and imprisonment for debi, aj pear to be brought 
almost to an end in this state. Ed. 
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testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A. Lands may be devised at the plea- 
sure of the testator. (1) 

62. What formalities of execution, 
are essential to a will of lands &c ? 
A. They must be written wholly by 
the testator, or, be attested by 2 or 
more witnesses subscribing their 
names in his presence. (2) A seal is 
not necessary. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. It can only be, by destroying, 
cancelling, or obliterating the same, 


or causing it to be done in his or her | 


presence, or, by a subsequent will, 
codicil or declaration in writing, 
made as aforesaid. (3) 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. No. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
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STATE LAW AND REGULATIONS, 


the probate court, affect the right of 
the heir to question its execution at 
law as to land 2 

A. ‘The will is proved in the county 
court, from whose decision an appeal 
lays to the * court of appeals.” (4) 

If any person interested, shall 
vithin 7 years after its probate, by 
his bill in chancery contest the va- 
lidity of the will, an issue may be 
made, but after 7 years, the probate 
shall be forever binding. 

Saving to infants, feme coverts, 
persons absent from the state or non 
compos mentis, the like period, after 
the removal of their respective disa- 
bilities. 

66. Is the execution proved by the 

witnesses, or oath of the executors, 
or both, in the first instance? 
4. ‘The execution is proved, by 
the witnesses in the first instance, 
and the proper oath taken by the ex- 
ecutor. 

67. In what office is the will and 





(1) The person devising, must be 21, of sound | is to say: if any testator shall have a mansion- 


mind, and not a married woman. 


and testaments, are to be considered as real es- 
tate, and pass uader the same regulations as land- 
ed property. 

Persons under 18, may not dispose of chattels 
by will. (‘Z'oudmin.) 

(2) In the words of the act, * be signed by the 
testator, or by some other person iu his or her 
presence, and by his or her directions, and more- 
ever if not wholly written by himself or herself, 
be attested by two or more competent witnesses, 
subseribing their names in his or her presence.” 
‘Dec. 15. 1800. Toulmin.) 

The power is given, to devise all the estate &c. 
which he hath, or at the time of his or her death. 
shall have of, in or te, any lands &e. annuities, 
rents, &e. charged upon them, &c. (J0d.) 

(3) “ And vo will in writing, or any devise 
therein of chattels, shall be revoked by a subse- 
quent will, codicil, or declaration, unless the same 
be in writing.” (Act Dec. 15. 1800. Toulmii.) 

(4) © The county courts shall have power to 
determine all causes, matters, suits and contro- 
versies testamentary, arising within their respec- 
tive jurisdictions, aud to examine and take the 
proof of wills, and grant certificates thereof, ac- 
cording te the methods and rules following, that 


| house, or known place of residence in any coun- 
Dower is saved. Slaves as respects last wills | ty; his will shall be proved in the court thereof: 





if he hath no such place of residence, and lands 
be devised in the will; it shall be proved in. the 
county wherein the lands lie, or in one of them, 
ii they be in several counties. And if he hath no 
such knewn place of residence, and there be né 
lands devised ; then the will may be proved either 
in the court of the county where he dies, or where 
the greater part of his estate, shall be. (.2ct Dec, 
15.1800. Toulmin.) 

“ When any will shall be exhibited to be pro- 
ved; the court having jurisdiction as aforesaid, 
may immediately receive the proof thereof, and 
grant a certificate of such probate. If, however, 
any person interested, shall within seven years af- 
terwards appear, and by his bill in chancery con- 
testthe validity of the will; an issue shall be made 
up, whether the writing produced be the will ot 
the testator or not: which shall be tried by a jury, 
whose verdict shall be final between the parties, 
saving to the court a power of granting a new Wr 
al for good cause, as in other trials. But no such 
party appearing within that time, the probate 
shall be forever binding: saving also to infants and 
married women, and persons absent from the 
state, or of unsound mind, the like period after 
the removal of their respective disabilities.” —(/2-) 
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inventory registered: are office co- 
pies evidence ? 
A. In the office of the clerk of the 
county. 

Copies are evidence, being duly 
certified and attested by the proper 
clerk. (4 Bibb. 439.) 


This applies, to the clerks of the 


courts in this state only. 
68. What formalities are required, 
to wills of chattels 2 
4. There is no statute regulation on 
this head, unless as regards nuncu- 
pative wills ; (1) and as to the age of 
the testator ; he must be 18 or more. 
69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; oris a will of 
personals provable by the rules of 
the common law &c ? 


4. A will of personal estate must 
(except the nuncupative allowed by 
statute,) of course, be shown to be in 
writing, made by the testator or by 
his instructions; but what is such a 
will, and the proof of its execution, 
is determined by the common law. 


70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 


4. They may sue “upon filing with 
the clerk of the court when the suit is 
brought, an authenticated copy of the 
certificate of probate or order granting 
letters of administration of said es- 
tate, given in such resident’s state.” 


The thing recovered, to be deemed 
assets of the testator or intestate ; 
and before execution shall issue, they 


(1) No nuncupative will is allowed, unless 
made in the last sickness, and at the habitation 
of the deceased, or where he has resided 10 days 
text preceding, unless he is taken sick and dies 
‘rom home; nor for more than L110. waless it be 
Proved by 2 witnesses, that the testator called on 
‘ome person present to take notice or bear testi- 
‘ony that such is his will, or words of the like im- 
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shall give bond with approved secu- 
rity duly to administer the same. 

71. If not, what is to be done to 
enable them to sue ? 

A. Answered, Vo. 70. 

72. Are exemplifications of wills 

and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &c ? 
4. Authenticated copies of wills, pro- 
ved according to the laws of any of 
the United States and admitted to re- 
cord there, or of any country without 
the limits of the United States and 
relative to any estate within the state, 
may be offered for probate in the 
courts of this state; and if admitted 
to record in this state, a copy from 
such record is admissible evidence, in 
the same manner as a copy of any 
other record. 





But such will, shall be liable to be 
contested and controverted in the 
same manner, as the original might 
have been. (1 Lit.£.614. 4. Bibb. 450.) 

The copy, of a will proved and ad- 
mitted to record in another state, 
and not proved and recorded in this 
state, is not admissible evidence to 
show derivation of title to land. But 
such will duly recorded as aforesaid, 
in a county court of this state, is evi- 
dence, not only of personal rights, 
but is also admissible in all contests 
where the execution of the willis ne- 
cessary to be proven, and no exem- 
plification of a record from another 
state will answer the purpose. (4 
Bibb. 484.) (2) 





After six months have elapsed from the time of 
speaking the pretended testamentary words, no 
testimony shall be received to prove a nuncupa- 
tive will, unless the testimony or the substance 
thereof, shall have been committed to writing 
within six days after making the will. 

Any soldier in actual military service, or any 
mariner or scaman being at sea, may dispose of 
his chattels as he might heretofore have done.— 
Toulmin. 
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(2) The statute on this point, is as follows: 
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73. How are foreign wills and 
testaments proved in your state, &c? 
A. As respects wills, this is answer- 
ed. (See No. 72.) As respects 
deeds conveying land, the question 
has been answered. (See Vo. 14. (1) 

I know of no case in which an ex- 
emplification of a deed for land or es- 
tate here, recorded in another state, 
can be used in this state as evidence. 

The law regulating the proof of 
foreign judgments, will be noticed 


hereafter. 
As to the exemplification of the re- 


cords and judicial proceedings of the 
courts in other states; and of office 
books kept in any public office of a 
state, not appertaining to a court of 
record, the acts of congress, direct 





* Authenticated copres v2 wists, proved accord- 
ing to the jaws of any other state or country, and 
relative to any estate within this commonwealth, 
may be offered for probate in the said court: but 
the bond and oath of the executor or administra- 
tor, with the will annexed, shall be changed from: 
the bond and oath now required by law, as to the 
court shall seem necessary: and the proof to be 
made by the witnesses, shall be conformed to the 
nature of the case: but such will shall be liable to 
be contested and controverted in the same man- 
ner as the original might have been. 

“The executors in any such will shall, after 
the copy thereof has been admitted to record as 
above directed, be entitled to a probate of the said 
will, inthe same manner as if the original will had 
been proved in such court: and where there shall 
be none named, or those named shall all of them 
refuse the executorship ; the court shall have the 
same power to determine the right of administra- 
tion, and to grant a certificate for obtaining let™ 
ters of administration with the will annexed, as if 
the original will had been proved in court.”— 
(Toulmin.) 

I understand, that though a copy of a will proved 
in another state, may be offered for probate, Ke, 
and be admitted to record when proved, yet it 
must have all the requisites, and be such as if ex- 
ecuted in the state, would be sufficient to devise 
or bequeath real or personal property according 
to the laws of Kentucky. Ed. 

(1) The question and answer there, relate to 
the acknowledgment or proof of the originaldeed 
in a foreign place, in order to entitle it to record 
in Kentucky. 
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the manner of authentication and 
their effect. (See Laws U. S. Bio- 
rens Edit. 2. Vol. 102.——3, Tb. 621.) 


(2) : 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 
75. How among collaterals ? 
76. How, in respect of the half 
blood; does the common law govern? 
77. Does the common law prevail 
on descents, in any cases, and what? 
78. Is there any thing peculiar in 
your law of descents ? 
A. The real estate of inheritance of 
an intestate, is to descend in parcen- 
ary to his kindred male and female, 
in the following manner, viz. 


The question here, relates to exemplifications 
of deeds, from the records of them, in foreign 
places: See note (2) post. Ed. 

(2) See also “* Tennessee Xe.” ante 775; where 
these acts are copied; and the note. 

An act was passed Feb. 10. 1798, ( Toulmin.) “to 
reduce into one the several acts concerning the 
manner of authenticating foreign deeds, records 
and other instruments of writing.” It recites the 
necessity of providing some method to give authen- 
ticity to deeds and other instrumeatsin writing, for- 
eign judgments, specialties on record, registers of 
births and marriages, executed, entered into, 
given and enregistered, by and between persons 
residing in any of the U. States, or in any for 
eign Kingdom, state or nation, or colony beyond 
sea and out of the jurisdiction of this state; (Ken- 
tucky.) It then enacts, that all such deeds, if ace 
knowledged by the party making the same, 0! 
proved by the requisite number of witnesses be- 
fore any court of law, or the mayor or chief ma- 
gistrate of any city, town or corporation, in which 
the party shall dwell, certified by such court Kc, 
in such manner as such acts are usually authenti- 
cated by them, having annexed thereto, the at- 


there be a seal, together with a certificate of the 
judge, chief justice, or presiding magistrate 4 
the case may be, that the attestation is in due 
form; And all policies of insurance, charter pat 


or maria: 
and en- 
laws of 


cialties on record, registers of births 
ges, made, executed, entered into, given 
registered in due form according to the 
such kingdom, state €?c, and attested by a 2otary 








testation of the clerk and the seal of the court if | 


ties, powers of attorney, foreign judgments, spe 
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To children. 
1. To his children or their descen- 
dants, if any there be. 
To the father. 
Il. If no children or their descen- 
dants, then to the father. 





public, with a testimonial irom the proper offi- 
cer of the eity, county, corporation or borough 
where the notary resides, or the great seal of 
such kingdom &c, beyond sea, shall be evidence 
in all the courts &Xc, as if proved in said courts.” 

I do not perceive that this act is referred to in 
the MS. and the presumption would therefore 
be, that it is not now in foree in Kentucky. As 
however a similar act is in force in Virginia, (see 
page 334. 357, ante) trom which this was doubt- 
less copied, I have here noted its contents. It will 
be perceived, that itis much more extensive than 
the acts of congress, applying to foreign states, 
and extending not only to conveyances, but for- 
eign judgments, records, powers of attorney, &c. 

I see not why in these respects, it should have 
been discontinued. It is barely possible my cor- 
respondent has omitted noticing this act, and this 
is somewhat more probable, as he mentions, 
“ that in respect of the law regulating the proof 
of forergn judgments, it will be noticed hereaf- 
ter.” But it appears to be omitted. Ed. 


ADDITIONAL TO WILLS. 
Children unprovided for. 

[1. If the will be made when the testator 
had no child living; wherein any child he might 
have is not provided for or mentioned, and if at 
hisdeath he have a child, or his wife be enseint 
and a chiid be born, such will is to have no effect 
during the /ife of the after born child; and be void, 
uuless the child die without having been married, 
or before 21 years of age. 

2. Where at the making the will there be a 
child or children, and there be a child or chil 
dren born afterwards, or the wife be left en- 
seint; the after born as aforesaid (if unprovided 
for by settlement and neither provided for nor 
disinherited but only pretermitted in the will,) 
such child or children succeed to the same por- 
tion of the father’s estate, as if he had died intes- 
tate. 

To raise which portion, the devisees and lega- 
tees shall contribute, according to the parts devis- 
ed &e. to them. (Act. Dec. 15. 1800. Toulmin._) 


Attesting witness, interested. 
3. A bequest toa subscribing witness, if the will 


cannot be otherwise proved, is void, and the wit- 
hess allowed and compelled to appear &e. (16-) 


But if the witness would be entitled to any 
share of the estate if the will were not established, 
that shall be saved to him, so far as not to exceed 
the legacy bequeathed to him. ( 16.) 
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To the mother, brothers and sisters. 

III. If there be no father, then to 
his mother, brothers and sisters and 
their descendants, or such of then 
as there be. 

Father and mother when not to 

inherit. 
But where an infant dies without 


Witnesses to the Probate. 

4. On trials by jury (ou issues directed,) the 
certificate of the oaths of the witnesses at the 
time of the first probat, shall be admitted as evi- 
dence, to have such weight as it deserves. ( Jd.) 

Nuncupative Will. 

5. Not to be proved within 14 days after testa- 

tor’s death, nor until the widow (if any) and next 


of kin, have been summoned to contest it, if they 
will, ( 10.) 





Production of the Wiil. 


6. The court having jurisdiction (of probat,) 
may by process compel any one having custody 
of it, to produce the will. (7.) 


Executors Refusing. 


7. The executors in a will refusing, or not giv- 
ing the security required, the court may receive 
proof of the will and grant a certificate for letters 
of administration, to issue with the will annexed, 
to the person who would have right to administer 
if there had been no will. (/0.) 


Bond of Ex’ors. 


8. The ex’or, or ad’mr withthe will annexed, 
is to take the usual oath, and to give bond equal to 
the full vaiue of the estate at least, with such sure- 
ties as the court approves, for making an invento- 
ry and due performance oi the wiil. The bond, is 
made payable to the sitting justices and their suc- 
cessors; is not to be void on the first recovery, but 
may be sued from time to time, by any person in- 
jured &c. If there be visible estate more than suf- 
ficient to pay the debts, and the testator shall di- 
rect that the ex’or shall not give security, it is not 
to be required unless, on suspicion of fraud or 
suggestion of fraud, or that the estate is not suffi- 
cient to discharge the debts. (J0.) 


Appointment of a collector &c. 


9. During the contest about a will, orin the ab- 
sence of the ex’or, or when the court shall judge 
it proper, they may appoint a person or persons 
to collect and preserve the estate, until probate 
of the will or adm’n, taking bond for collecting, 
making an inventory and delivering up when re- 
quired. (J0.) 

Widow's Dower. 


10. If the widow is not satisfied with the provi- 





sion made for her by the will of her husband, she 
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issue, any real estate of inheritance 
derived to such infant by descent or 


purchase from the father, the mo- 
ther, shall not succeed to any part 
of the same, if there be living, any 
brother or sister of such infant, or 
any brother or sister of the father, 
or lineal descendant of either of them; 
saving to the mother, any right of 
dower in such inheritance. 

So, where the infant dies as afore- 
said, estate derived to such infant by 
descent or purchase from the mother, 
the father, nor any issue of him, 
(other than by the mother of such 
infant) shall succeed to any part of 
the same, if there be living any bro- 
ther or sister of such infant, or any 
brother or sister of the mother, or 
any lineal descendant of either of 
them ; saving, to the father, the right 
of curiesy he may have therein. 





may within 1 year from his death, before the 
court having jurisdiction of the probat, or by deed 
executed in presence of 2 or more credible wit- 
nesses, renounce such provision and every part 
thereof ; and thereupon, she shall be entitled to 
one third of the slaves for her life, and at her 
death they and their increase to go to such per- 
sons as they would have gone to, if no such decla- 
ration had been made; and moreover be entitled 
to such share of the personal estate, as she would 
have been in case of intestacy. 

The widow not making such declaration; shall 
have no more of her husband’s slaves and personal 
estate, than is given her by the will. (/0.} 


Widow removing a dower slave. 


11. A widow, removing or permitting a dower 
slave to be removed out of the state, or any in- 
crease, without the consent of the person in re- 
version, forfeits the slave and all her dewer in 
the husbands estate, to the reversioner. (/d.) 

If the widow marries, and her husband remove 
or permit a slave to be removed as aforesaid, the 
reversioner may enter upon the wife’s dower, 
and hold during the life of the husband. (Jé.) 


Record of Wiils. 


12. All original wills to be recorded, and re- 
main in the office of the clerk where proved, ex- 
cept when removed toa superior court for in- 
spection by certiorari, or otherwise, and after- 
wards be returned tothe office. (Jb.) 
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To paternal and maternal kindred, 
in moieties, 

IV. If there be no mother, nor 
brother or sister, nor their descend- 
ants, then the inheritance shall be 
divided into two moieties, one of 
which shall go to the paternal and 
the other to the maternal kindred, in 
the following course, viz. 

1. To the grandfather. 

2. If there be no grandfather ; then 
to the grandmother, uncles and aunts, 
on the same side, and to their de- 
scendants or such of them as there 
be. 

3. If there be no grandmother, 
uncles nor aunts, nor their descend- 
ants ; then to the great-grandfathers, 
or great-grandfather if there be but 
one. 

4. If there be no great-grandfather; 





Non-resident Witnesses. 

13. If a witness to the will be non-resident, 
the court may issue a commission annexed to the 
will, to the presiding judge of any court of law, 
notary public, mayor or other chief magistrate of 
any city, town, corporation or county, where the 
witness is, to take and certify his attestation. If 
the commissioner certifies in his usual manner, 
that the witness appeared before him and made 
oath or aflirmed that the testator signed and pub- 
lished the writing annexed to the commission, as 
his last will and testament, or some other by his 
direction, and that he was of disposing mind and 
memory, and that the witness subscribed his name 
in his presence and at his request, such oath Xe. 
shall have the same operation as if made in the 
' court issuing the commission. ] 

The foregoing ‘ additional” matter contained 
in the crotchets, is taken from ¢ Judge Toulmin's 
collection of Laws; published in 1802, before 
mentioned. 

It is probable, these provisions are not altered, 
or if they are, being purely of /ocal concern, will 
mislead no one. Ihave not any later edition of 
the laws of Kentucky, and have therefore ¢€X- 
tracted from this one, what appeared to me ma- 
terial and not mentioned in the MS., which was 
not to be expected, as the questions do not relate 
to these points, 

The principal act—on the subjcet of wills, cited 
in Toulmins collection (282.) is, Feb, 24. 1797: 
> cee: Nov. 26. 1800, and Dee. 15. 1800. 
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then to the great-grandmothers, (or 
great-grandmother if there ve but one) 
and the brothers and sisters of the 
grandfathers and grandmothers and 
their descendants, or such of them 
as there be. 

And so in other cases, without 
end, passing to the nearest lineal 
male ancestors, and for the want of 
them, to the lineal female ancestors 
in the same degree, and the descen- 
dants of such male and female ances- 
tors, or such of them as there be, 

Heirs to be in esse. 

But no right in the inheritance 
shall accrue to any persons whatso- 
ever, (other than the children of the 
intestate) unless they are in being 
and capable in law to take as heirs, 
at the time of the intestate’s death. 

Where no kindred on one side. 

¥Y. And where as above, for want 
of issue of the intestate, and of fa- 
ther, mother, brothers and sisters 
and their descendants, the inheri- 
tance is directed to go in moieties to 
the paternal and maternal kindred ; 
if there be no such kindred on the 
one part, the whole shall go to the 
other part. 

To the wife or husband. 

VI. And if there be no kindred on 
the one part or the other, the whole 
shall go to the wife or husband of 
the intestate, and if the wife or hus- 
band be dead, it shall go to his or| 
her kindred in the like course, as if) 
such wife or husband had survived | 
the intestate and then died entitled to | 
the estate. 

Half blood. 

In the cases before mentioned, 
where the inheritance is directed to 
pass to the descending and collateral 
kindred of the intestate, if part of 
such collaterals be of the whole blood 
to the intestate and the other part of 
the half blood only, those of the half 
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blood shall inherit only half so much 
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as those of the whole blood ; but if 
all be of the half blood, they shall 
lave whole portions, only giving to 
the ascendants (if there be any,) dou- 
ble portions. 


Heirs, taking per capita or per 

stirpes. 

Where the children of the intestate, 
or his mother, brothers and sisters, 
or his grandmother, uncles and 
aunts, or any of his female lineal 
ancestors living, with the children of 
his deceased lineal ancestors male 
and female in the same degree, come 
into partition; they shall take per 
capita, that is to say, by persons: 
and where a part of them being dead 
and a part living, the issue of those 
dead have a right to partition, such 
issue shall take per stirpes or by 
stocks, that is to say, the share of 
their deceased parent. 


Advancement. Hotchpot. 


Where any children of the intes- 
tate or their issue, shall have recei- 
ved from the intestate in his lifetime 
any real estate by way of advance- 
ment, and shall choose to come into 
partition with the other parceners, 
such advancement shall be brought 
into hotchpot with the estate descen- 
ded. 

Where cases fall out not provided 
for by the act of descents, the com- 
mon law will take place: our court 
of appeals having laid it down as an 
established rule, that an affirmative 
statute does not abrogate the com- 
mon law. (3 Bibb. 5181.) 

[ Descent, through alien ancestors. 

In making title by descent, it shall 
be no bar to the demandant, that any 
ancestor through whom he derives 
his descent from the intestate, is or 
hath been an alien. 


Bastards, inheriting from the mother. 


Bastards also, shall be capable of 
inheriting or transmitting inheri- 
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tance on the part of their mother, in 
like manner as if they had been law- 
fully begotten of such mother. 


Bastards, legitimated. 


Where a man having a child or 
children by a woman, afterwards 
intermarries with such woman, such 
child or children if recognized by 
him, shall thereby be legitimated. 


The issue also, of a marriage deem- 
ed null in law, shall nevertheless 
be deemed legitimate. 


Sale, of lands descended. 


Where lands descend from an in- 
testate to two or more heirs any of 
whom being an infant, feme covert, 
non compos mentis, or beyond sea, and 
the dividend of each heir shall not 
exceed Z.30 in the opinion of any 
court of chancery ; such court may 
direct the sale of such lands and dis- 
tribution of the monies, according 
to the rights of each claimant. 


Provided, that resident heirs shall 
be duly summoned, and non-resident 
heirs be noticed (in certain news- 
papers for 8 weeks,) to show cause 
&c. 


Parceners. 


Parceners, may have waste, a- 
gainst each cvther, but in all other 
respects in regard to lands descend- 
ed, to be equal. ](1) 


(1) The foregoing account of descents, is stat- 
ed as in the MS. except, that I have taken the 
liberty for the sake of a more ready comprehen- 
sion, to exhibit the principal designations of suc- 
cession distinct from the incidental and explana- 
natory matter, by numeral divisions and_ titles. 
The items contained in crotchets at the end, are 
copied from the principal law regulating des- 
cents. (Dec. 19. 1796. (Toulmin.) 

It will be perceived, that the law of descents 


in Kentucky, is nearly the same as in Virginia. 
Ed. 
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No. Vil. DISTRIBUTION ON INTEs- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals 2 

1. Upon intestacy, the personal es- 
tate after funeral debts and just ex- 
penses paid is to be distributed;— 


To the Widow. 


I. If there be no child, one half, or 
if there be a child or children, (2) 
one third of the surplus goes to the 
wife. 

But she takes no more than the 
use for life, of such slaves as shall be 
in her share. 3) 


To the heirs by descent. 


IT. The residue of the surplus, (to- 
gether with the slaves after the wife’s 
death,) or if there be no wife, then 
the whole of the surplus, is to be dis- 
tributed in the same proportions 


| and to the same persons as lands are 


directed to descend to, by the act di- 
recting the course of descents. 


Husband’s administering on the wife's 
effects. 
1. The husband administering, is 


not to be compelled to make distri- 
bution of his wife’s personal estate. 


Advancement. 


2. Where any children or their is- 
sue, have received from the intestate 
in his life time any personal estate 
by way of advancement, and shall 
choose to come into distribution with 
the other persons entitled, such ad- 
vancement shall be brought into 


(2) Or, * issue of a child or children” by con- 


struction. Ed. 
(3) Children of female slaves born during the 





tenancy for life, goto the remainder-man. MS. 
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hotchpot with the distributable sur- 


plus. 
81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 


(1) ADDITIONAL. 
Right of administration. 

[ The jurisdiction given to the several courts, 
as to the proof of wills, is possessed by them res- 
pectively, in determining the right of adminis- 
tration of the estate of an intestate with respect to 
his place of residence or death, or where the es- 
tate shall lie: And certificates of administration» 
are to be granted to the representatives who ap- 
ply, preferring, first the husband or wife, and 
then such as are next entitled to distribution, one 
or more of them as the court shall judge will best 
manage and improve the estate. 

If no such applicant within 30 days from the 
intestate’s death, then to any creditor who may 
apply, or to any other whom the court in their 
discretion, may think fit. 

If any will is afterwards produced and proved; 
or the wife or other distributee apply, not having 
before refused, administration is to be granted as 
if the former had not been obtained. 


Oath and bond. 

2. The administrator, is to take the usual oath, 
and give bond and security to be approved by the 
eourt in a penalty at least equal to the value of 
the estate, with the usual condition. 


Securities. 

3. No security of an ex’or or adm’r, is to be 
ehargeable beyond the assets, for any omission or 
mistake in pleading or false pleading, of ex’ors 
and adm’rs. 

Securities, in danger Se, may be relieved on 
petition and summons against an ex’or or adm’r, 
by decree of the court for counter security or 
otherwise. 


Certificates. 

4. Certificates, of probate or adm’n, attested by 
the clerk, sufficient to enable the ex’or or adm’r 
to act, and are evidence. But formal letters are 
to be made out on request, in the name of the 
first justice of thecourt, signed by him and sealed 
with the court seal. 


Appraiser’s Inventory. 

5. The court, granting a certificate of probate 
or adm’n, appoint 3 appraisers, who being sworn 
before a justice of the peace for that purpose, 
are to appraise the personal estate and make re- 
turn to the court: This appraisement if signed 
by the ex’or or adm’r, to be considered as an in- 
ventory of estate come to his hands. 

Inventories and appraisements, to be evidence 
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the Statutes of distribution &c. a- 
dopted ? 

4 Those English statutes have no 
effect here, nor any other after 4. 
i i. (Anno. 1606.) (1) 





for or against the ex’or or adm’r, but not conelu- 
sive; if it is proved the estate was really worth, 
or was bona fide sold, for more or less. 


Sale of the effects. 


6. All effects (specific legacies excepted,) liable 
to be consumed, or perish or be rendered worse 
for keeping, are to be sold as soon as convenient 
by the ex’or or adm’r, on such credit as they 
judge best, taking ond and good security of pur- 
chasers; aud the ex’or or adm’r to be liable, only 
according to the sales. 

If there be more sold than will pay the debts, 
the donds for surplus, may be assigned to those 
entitled to the estate, and the ex’or or adm’r__ be 
discharged for so much. 

If the perishable goods be not sufficient to pay 
the debts and expenses, the other personal estate 
is to be sold, disposing of slaves last, until all be 
paid, having regard to specific legacies. 

But if the testator direct his estate not to be 
appraised, it is sufficient to return an inventory; 
and if not to be sold, then to be reserved in spe- 
cie, unless it be necessary for payment of debts. 


Victuals. 


7. Dead victuals, and liquors, laid in by the de- 
ceased for the consumption of his family, are not 


to be sold, but may be used by the family without 
account; but any child leaving the family, has a 


right to carry away an equal share of what is on 
hand. 

Live stock also, necessary for the food of the 
family, may be killed for that purpose before the 
sale, distribution or division of the estate. 


Sale of Lands. 


8. Lands, devised to be sold, the sale shall be 
by the ex’ors or such as undertake the execution 
of the will, if no others be appointed for that pur- 
pose, or they refuse or die before completing 
it. 


Disposal of Slaves. 


9. Servants or slaves, employed in making a 
crop on the plantation occupied by the dece- 
dent, are to be continued there until the last day 
of December following, and then to be delivered 
to those having right; their crops to be assets, 
(their tools, the expense of them and their fami- 
lies, and delivering them well clothed, being first 








deducted.) 
; Ufthe servants or slaves were held for the life 
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No. Vill. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as | 





of the decedent only, they are to be delivered to 
the remainderman or reversioners, with three 
barrels of indian corn for each old and young, to 
be allowed in the accounts of administration. 


Emblements. 

10. If the testator or intestate die after Ist 
March, ali emblements severed before the 31st of 
December, are assets; but allemblements grow- 
ing on that day, or at the death if it happens after 
the 3lst of December and before the Ist of 
March, to pass with the lands. 


Lands and slaves held for life. 

11. Ifthere be a tenant for life, of lands or 
slaves hired to another, at the death of such ten- 
ant for life if it happen after the Ist March, the 
lessee or person hiring, shall hold the land or- 
slaves until the last day of December following, 
paying rent or hire to that time, and in ease of 
slaves, delivering them well cloathed. 


Disposition of rent and hire of slaves. 

12. Rent of lands or hire of slaves, shall be ap- 
portioned between the ex’or or adm’r of him who 
has a freehold or other uncertain estate in the 
land andthe use for life or other uncertain inter- 
estin the slaves, and shall die before the rent be- 
comes due, and him who sueceeds to the land or 
slaves as heir, devisee or in remainder or rever- 
sion; unless in the ease of a devise, the contrary 
be directed by the testator. 


Debtor appointed ex’or. 
13. Debtor appointed ex’or, no extinguish- 
ment, unless so directed in the will. 


Distribution delayed. 

14. No distribution to be made of an intestate’s 
estate, until 9 months after his decease; nor until 
bond and security is given by the person entitled, 
to refund his due proportion of debts, demands 
and costs, afterwards appearing &e. 


Allowances to ex’ors and adm’rs. 

15. Ex’ors and adm’rs, to be allowed all reason- 
able charges and disbursements in their adminis- 
tration, and in extraordinary cases, such recom- 
pense for personal trouble as the court on passing 
their accounts, judge reasonable. 


Certain demands—preferred. 

16. Debts or demands against the decedent, 
for which he was chargeable for the estate of a 
ward, lunatic or ideot, or on account of the es- 
‘ate of any dead person committed to him by any 
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under the Stat. de donis—and with, 
the same Incidents, in respect of 
being barred; dower; curtesy; 
waste &c. ? 








court of record, shall be paid to such ward, ideot 
or lunatic, or to the legatees or persons entitled to 
the distribution, before any proper debi of the 
testator or intestate. 


Lands held for the life of another. 


17. Lands held for the life of another, may be 
devised by will executed as by law required in 
the case, of lands, which shall be assets if neces. 
sary in the hands of the devisee; or if no devise, 
be assets for the residue of the term in the hands 
of the heir if it come to him by reason of a special 
occupancy, as lands wonld be, descending in fee 
simple. And if there be no special oceupant, 
shall go to the ex’or or adm’r, and be assets. 


Ex’ ors or adn’rs, not named in obligations. 


18. Ex’ors and adm’rs, may sue or be sued upon 
all judgments, bonds, specialties, bills, notes or 
writing of the deceased, and upon all his persona; 
contracts, whether named in such instruments Ce, 
or not. 


Trespass de bonis asportatis. 

19. Trespass for voods carried away in the 
life time of the deceased, may be maintained by 
or against ex’ors or adm’rs. 

And the same actions which “will lie against 
ex’ors and adm’rs, may be brought jointly against 
them and the heirs and devisees of the dead per- 
sons or both, and not be delayed for the non-age 
of the parties, (Act Dec. 1792, subjecting lands 
to payment of debts.) 


Ex’ors of ex’ors. 
20. Executors of executors, shall perform the 
will of the first testator remaining undone, and 
may sue or be sued as the first ex’or might be. 


Where ne ex’or or adn’r. 


21. Where ex’ors all refuse to accept, or to 
give security, and no person applies to administer 
testamento annexo, or upon the estate of an intes- 
tate, the court may order the sheriff to act &c.}* 


* The parts contained in crotchets, are not in 
the MS. They are extracted from Judge Toul- 
min’s collection made in 1802,. The acts which 
contain all or nearly all these regulations, he cites 
as passed Feb. 24, 1797. Nov. 26, 1800. Dec. 5, 
1800. Possibly some of these provisions may 
have been altered or repealed; and others on the 
same subjeet, enacted. Should this be in some 
few instances, no injury can result, as they are 
merely stated by me as law at the period of 1801, 
and I presume in every instance, the law is unal- 
tered. Ed. 
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83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? 

84. How barred by the tenant? 
A. Every estate in fee tail, in lands 


or slaves on the 7th of Oct. 1776, is 
declared at that time to be and from 
thenceforth to continue, an estate in 
fee simple: and every such estate in 
lands since limited, or hereafter to be 
limited, shall also be deemed to have 
been and continue an estate in fee sim- 
ple. ( Dec. 19,1796. )—Toulmin. 

85. Is ‘the widow entitled to dow- 
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descender, remainder, or reverter, of 
any lands, tenements or heredita- 
ments, shall be sued out within 20 
years next after the tiile or cause of 
action accrued, and not afterwards : 
and no person having any right or 
title of entry into any lands, &c. 
shall make any entry but within 20 
years next after such right or title ac- 
crued. 


But if any person or persons, en- 





titled to such writ or writs, or to 
such right or title of entry, be under 


the age of 21 years, feme coverts, non 
er; and the husband to curtesy ; as se years, f ’ 


by the common law ? 
A. The widow is entitled to dower, 
and the husband to curtesy, accord- 
ing to the law of England. (1) 


No. 1x. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar kc ? 


87. What savings &c ? 
I. As to Real Estate. 
4. The statute of Dec. 17, 1796, 
enacts, that all writs of formedon in 


(1) The act of Dec. 19, 1796. (Toulmin.) con- 
tains, I believe, most of the English statutes in 
foree respecting the rights and remedies of a 
dowress. 

Among them I observe also, that she may re- 

main in the mansion house and plantation belong- 
ing to it rent free, till dower is assigned, instead of 
the 40 days quarantine of the English law. She 
may bequeath the crop on her land, held in dow- 
er: Is barred of dower by elopement, living with 
the adulterer, and being convicted thereupon ; un- 
less afterwards she is reconciled to and dwells with 
the husband. 
. So, an estate conveyed by deed or will express- 
'y or by averment, for her jointure in lieu of dow- 
‘ry to take effeet on the death of her husband, and 
‘0 continue at least during her life, bars dower in 
the residue of her husband’s lands: But if made 
before marriage and during her infancy, or after 
marriage, she may waive the jointure and de- 
mand dower. 

So, if any eonveyance intended to be in lieu of 
lower, through any defect fail to be a bar thereto, 
and the widow demand her dower, the estate con- 


compos mentis, imprisoned, or not 
within this commonwealth, at the 
time when such right or title accrues, 
every such person and his heirs may, 
notwithstanding the said 20 years 
have expired, bring and maintain his 
action, or make his entry, within 10 
years next after such disabilities re- 
moved, or the death of the person so 
disabled. 


In all writs of right and other ac- 
tiuns possessory, any person may 
maintain a writ of right upon the 
possession or seisin of his ancestor 
or predecessor, within 50 years, or 
any other possessory action upon the 
possession or seisin of his ancestor 


aan 





It seems, widows have dower of slaves; but 
the remedy is to be by petition in equity. (Fed. 
8. 1798. T'owlmin.) 

The property in slaves, however, derived to 
the wife before or during the marriage, vests ab- 
solutely in the husband.—ZJ0. 

The widow alse by statute has dower, and the 
husband curtesy in lands held in trust, in such 
manner as if it had been a legal estate in them, 
they would have been entitled to dower or cur- 
tesy respectively. ( Act Dec. 19. 1796. s. 14.) , 
And also, of lands of joint-tenants who die be- 
fore partition. (See Vo. 109.) 

It has been seen also, that the widow takes 
even where there is a will, 1-3d of the slaves for 
life and such portion of the personal estate as she 
would have on intestacy, if she renounces all right 
to such slaves and personal estate, as may be giv- 
en to her inthe will. (See Wills” ante. Addi- 
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| tional. (10.) 

































































or predecessor, within 40 years ; but 
no person shall maintain a real ac- 
tion upon his own possession or sei- 
sin, but within 50 years next before 
the teste of the writ. 

There are no savings, but those 
above mentioned, which relate to ac- 
tions of formedon, (virtually abolish- 
ed with the estate tail,) and to the 
right of entry on lands, where the 
person having such right is at the 
time it accrues, under any of the dis- 
abilities mentioned. 

An act which passed Feb. 9, 1809, 
commonly called the “ ten years 
act,”? bars claims after 10 years, 
where the claim is set up under or 
by an adverse interfering entry, sur- 
vey, or patent, against one who had 
actually setiled thereon (the premi- 
ses) before the passage of the act, and 
to which at the time of settlement 
such person had a connected title in 
law or equity deducible from the 
commonwealth. And where such ti- 
tle is acquired after the settlement 
made, the limitation is to run from 
the time of such acquirement: and 
where possession acquired as above, 
has been transmitted by sale or other 
legal act of conveyance, the purcha- 


ser &c. is entitled to the same bene-. 


fit of the act to which the vendor was 
entitled. 
Exceptions. This act, shall not ex- 


(1) On the 18th of December 1789, the Gen- 
eral Assembly of the state of Virginia passed an 
act, authorising the people of the then district of 
Kentucky to erect themselves into an independent 
state, upon the terms and conditions therein stat- 
ed, and declaring, that in ease the proposed state 
should be erected, the said terms and conditions 
should become a so/emn compact mutually binding 
on the parties, and wnalterable by either, without 
the consent of the other. 

By the 3d article of these terms and conditions 
it is declared, “ that all private rights and inter- 
ests of lands within the district, derived from the 
laws of Virginia prior to the separation, shall re- 
main valid and secure under the laws of the pro- 
posed state, and shall be determined by the laws 
now existing ip thisstate.” ( Virginia.) 
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tend to infants, feme coverts, or to 
persons of unsound mind; nor to 
persons out of the U. States in the em- 
ployment of the U. States or this 
state ; but such persons have 7 years 
within which to sue after the disa- 
bility removed, or after the expira- 
tion of their employments beyond 
the limits of the U. S.3; and where 
the limitation shall have begun to 
run, and the right or title shall by the 
act of God or operation of law, be cast 
upon any person within the time of 
such disabilities and exceptions, the 
time of such disability or privilege, 
shall not be computed as part of the 
limitation. 

By an act of Jan. 22, 1814, it is 
declared, that persons whose causes 
of action accrue while they are out 
of this commonwealth, shall by the 
courts of the same in every descrip- 
tion of action relating to the title or 
possession of land, be considered in 
the same light and no other or bet- 
ter than the citizens of this common- 
wealth : 

And that femes covert, upon whom 
lands have descended or to whom 
they shall have been devised by will 
during coverture, and in no other case, 
shall be allowed 3 years only, alter 
discoverture: and infants, and per- 
sons non compos mentis, only 3 years 
after their disabilities removed. (1) 


In the case of Kendal v. Slaughter, (1 Marsh. 
575,) the court of appeals of this state discussed 
the question, whether by the compact, the legisla- 
ture of Kentucky is inhibited from altering the 
law of Limitations as to actions for lands, the right 
to which is derived from the laws of Virginia, 
They decided, that the compact was not to be so 
construed, as to preclude the legisiature from 
either regulating the mode of action, or limiting 
the time within which it should be prosecuted, 
and, that the act of 1814 was valid. 

In alate case, (Meredith’s & Clymer’ s heirs, ¥ 
Wallace € others,) the law of Feb. 1809, (see 
ante) was examined in the circuit court of the U. 
States for this district, the judges of which concur 
red in opinion, that this act was repugnant to the 





compact with Virginja; holding, that the plain- 
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88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. See ante, and the act of 1814. 

89. Are the general principles of 

English law, on the bar of these sta- 
tutes, adopted in your state ? 
A. Where they are not rendered in- 
applicable by distinct provisions in 
our statutes, or controled by express 
decisions of our courts, they may be 
considered as adopted here. But see 
post. ; 

90. Is there any thing peculiar in 
your state on this head ? 

4. See post. 

91. What length of time bars re- 

covery &c. in personal actions ? 

iI. Personal Actions. 

4. 1. Actions on the case, (other than 
for slander ;) for account, (other than 
such accounts as concern the trade of 
merchandize between merchant and 
merchant,their factors and servants; ) 
for debt, grounded upon any lending 
or contract without specialty or of 
debt for arrearages of rent; of tres- 
pass; of detinue, and replevin for 
goods and chattels ; and of trespass 
quare clausum fregit, must be com- 
menced within 5 years after the cause 
of such action accrued. 

2. Actions of trespass for as- 
sault, battery, wounding or impri- 
sonment, within 3 years after the 
cause of such action accrued ; and 
upon the case for words, within 1 
year after the words spoken. 

S$. Actions or suits founded upon 
account, for goods, wares and mer- 
chandizes sold and delivered, or for 
any article charged in any store ac- 
count, within 12 months after the 


~~ 





tills were entitled to have their right to recover, 
determmed by the laws of Virginia in force, 
when the compact was made. 
The question was carried up to the supreme 
Court of the U. States, and is not yet decided. 
Thus stand the laws of limitation in this state 
as they respect the recovery of lands. MS. 
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cause of the action or the delivery 
of the articles; but if the creditor 
or debtor die within that time, then 
12 months from the death of ei- 
ther. (1) 

* 92. What savings ? 

93. Are there any in favour of ci- 

tizens of other states, or foreign- 
ers ? 
4. 1. Persons within the age of 21 
years, femes coverl, non compos meniisy 
imprisoned, beyond the sea, or not of 
the country, when the cause of action 
accrues, may bring their actions 
within the times before limited, after 
their respective disabilities remo- 
ved. 

And if any defendant, to any of 
the aforesaid actions, absconds or 
conceals himself, or by removal out 
of the country or county where he 
resides when such cause of action 
accrues, or by any other indirect 
ways or means, defeats or obstructs 
any person having title thereto from 
bringing or maintaining such action 
within the time limited, he shall not 
be admitted to plead this act in 
bar. (2) 

2. If judgment be reversed for er- 
ror, or arrested after verdict, the ac- 
tion may be renewed by the plain- 
tiff, his heirs &c, from time to time 
within one year afterwards. 

3. The time between Jp. 12, 1774, 
and Ip. 12, 1778; and between Jan. 





(1) This clause has always been understood, as 
applying to open running store accounts. MS. 
The act also requires, that the dave of the se- 
veral articles charged inany accouat or of the re- 
ceipt for the delivery of them, must be specified, 
under the penalty of ten fold the amount of the 
articles or receipt on the merchant or trader who 
wilfully post dates therein, to the use of the in- 
former or commonwealth, as either may pros- 
ecute. 

And all articles not charged or delivered within 
the 12 months, are to be rejected. Ed. 


(2) The word “country” means, this state. 
MS. 





” |.(@ Bibb. 207.) 
















































1, 1781, and Jan. 1, 17825 and be- 
tween May 5, 1783, and Oct. 20,1783, 
are not to be accounted in any case 


as part of the period of limitation. (1) 
No. x. TAXEs. . 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &c ? 

A. Lands, may be sold for taxes. 

Upon a sale of the lands of non re- 
sidents, the sale must be advertised 
once a month for 2 months, and the 
first publication be 3 months before 
the day of sale. 

The general act, gives no peculiar 
privilege to non-residents. 

[An act was passed Dec. 11, 1822, 
to regulate the sale of lands for tax- 
es: it repeals the law authorising 
the sale of resident citizens’ lands, 
and adds an additional tax of 50 
per cent. for the first year the tax 
is unpaid—doubling the amount re- 
maining unpaid at the end of the 
second year; and if there is no pro- 
perty for the sheriff to levy on, the 
land is to be advertised, which, if not 


(1) 1. In adjudicating on this subject, our court 
has said, that many of the English decisions have 
gone unwarrantable lengths to evade the statute. 
That to take the case out of the statute, there 
should be an express acknowledgment of the debt 
as due, or an express promise to pay it, within, 
ihe time of limitation. (J/ard. 301.) 

2. That a trust ereated by will for the pay- 
ment of debts, will not revive a debt barred by 
the act. (26. 17.) 

3. That if one be out of the state when the 
cause of action accrues to him, the statute does 
not begin to run as to him until he comes into 
the state. (2 Bibb. 207.) 

But if he comes into the state temporarily and 
returns to his residence out of the state, the sta- 
iute begins to run. (3 Bibb. 446.) 

4. A temporary absence of the defendant with 
intent to return to his place of residence, does 
not prevent his pleading the statute. (5. Bidod. 
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paid by a day specified, is to be 
struck off to the commonwealth; with 
the right of redemption within two 
years thereafter, by paying 100 per 
cent. on the amount of the tax.] 
The owner has 2 years after the 
sale to redeem the land, by paying 
the tax with interest at 100 per cent 
per annum and all taxes accrued 
subsequent to the sale, if purchased 
by an individual, and 50 per cent if 
purchased by the state. 
Several laws have been passed ex- 
tending the time of redemption to 
non-residents, but none are now in 
force that Ll know of. 
96. What officer is to give this no- 
tice ? 
A. Notice of sale is given by the Re- 
gister of the land office. 

97. In what manner &c. 
4A. By publication in the state paper 
printed at Frankfort, the seat of go. 
vernment. 

98. If a sale takes place, is the 
deed absolute ? 
4. No deed is given to the purcha- 
ser, until after the time for redemp- 
tion has expired. 

99. If not, what time is allowed to 
redeem, and on what terms: at what 


5. If the statute attaches and the limitation be- 
gins to run, it continues on notwithstanding a 
supervenient disability afterwards incurred by 
the act of the party. (1 Bibb. 257.) 

6. Plea of the statute, allowed to a bill in equi- 
ty. (1 Bibd. 255.) 

7. Peculiar law. 

In 1808, Fed. 20, it was enacted, that persons 
of colour claiming freedom for not being regis 
tered under the abolition act of Pennsylvania, 
(requiring a registry of such person or his av- 
cestress,) or for having been taken into Pennsyl- 
vania contrary to their law, or for a failure (0 
take and record the oath required by a law of 
Virginia, shall not sue out, commence or pros 
ecute a writ or action for freedom, after 2 yea"’s 
from the passing of the act. 

In the case of Amy v. Smith, (Spring Term 
1822,) the court of appeals, declared this law no 








271.) 





violation of the constitution. AZS. 
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place or office, are the sales entered ? 
A. The sales are returned, to the 
Auditor’s otfice. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed 2 


A. Answered already.(1) 

101. What officer in any county, 

ought a non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
A. Letters post paid) addressed to 
the * Auditor of publick accounts, 
Frankfort,’’ will generally be atten- 
ded to. But as this depends upon 
his courtesy, the safest course for a 
non-resident is, to correspond with 
some professional gentleman, living 
in Lexington or Frankfort. (2) 


No. xI. MISCELLANEOUS. 
BAIL, &C. 


102. May debtors pendente lite, be 

restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 
4. In all actions of debt founded on 
any writing obligatory, bill, or note 
in writing, for the payment of mo- 
ney or tobacco ; and in all actions of 
covenant, or detinue, bail is deman- 
dable of course. (3) 


(1) By inference, from Answ. 95, in which it is 
stated, that if the land is purchased by the state, 
itis redeemable in 2 years at 50 per cent ad- 
vance. I presume therefore, it vests no other- 
wise than by being purchased in. Ed. 

(2) The Register’s sales as the law stood in 
1800 and 1801, were to commence at Frankfort 
on the 1st Monday in November annually at the 
State house. I presume it is so yet. From an 
inspection of these original acts, it is quite clear, 
that the auditor of publick accounts, residing at 
Frankfort, can at all times give the most com- 
plete and accurate statement of the situation of 
any lands sold or about to be sold for taxes. Ed. 

(3) It does not appear that any affidavit of the 
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In actions of trespass, assault and 
battery, trover and conversion, and 
in actions on the case, bail may be 
demanded by special order of a judge 
or justice. 

Debt on simple contract, seems a 
casus omissus. in the circuit court 
of the United States, the practice as 
to bail is regulated by the rules of 
that court. (4) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 

proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
A. «Where the person wishing to 
give a power of attorney to sell lands 
resides in any other staie, he may ac- 
knowledge the same in the court of 
the county where he resides, and a 
copy of such, shall be certified by the 
clerk, that i€ hath been recorded in 
his office and acknowledged in open 
court, and the clerk shall affix the 
state or county seal, and such pow- 
er (5) shall be recorded in some 
court within this state. ‘The power 
must be by deed. (2 Bibb. 174.) 

It must also be recorded in that of- 
fice, where the deed is required to be 
recorded. (2 Bibb. 420.) 

There appears to be no provision 
for the execution of powers to sell 
land, by persons residing out of the 
United States. (6) 





hold to bail. ‘he attorney in the action was only 
bound to endorse on the writ the nature of the 
demand. (.4ct Dec. 19, 1796. T’oulmin.) Whe- 
ther this is so yet, guere. Ed. 

(4) This reply, was sent to me in the summer 
of 1821; but in December following, the ca. sa. 
was abolished, and the capias on mesne process 
also, so far as respects Lail, except in one case . 
See note to answers 53, 54, 55, 60. .dnte Ed. 

(5) Copy of the power I presume. Ed. 

(6) See ante No. 73, the note. If the act there 
recited is in force, foreign letters would fall under 
it. Sed quere. Ed. 
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Nor is there any, as to powers to 
sell personal property ; for this pur- 
pose or for the collection of debts, 
&c. a power authenticated by any 


officer acting under an official seal, | 


will be sufficient. The mayor of a 
city, is the most proper officer. 


ALIENS. 


104. Do aliens stand on the foot- 


ing of the common law, in respect of 


taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 


4A. An alien, (other than an alien. 


enemy) who has actually resided in 
this state two years, shall during»the 
continuance of his residence herein 
after the said period, be enabled to 
hold, receive and pass any right, ti- 


tle, or interest, to any lands or other | 


estate in the same manner as citizens 
may lawfully do. (1) 








In making title by descent, it shall ! 


be no bar to a demandant, that any 
ancestor through whom he derives 
his descent from the intestate, is or 
hath been an alien. (2) 


Aliens, cannot inherit lands in this | 


state. The common law of England 
respecting aliens in other respects, 


(1) (Act Dec. 18, 1800. Toulmin.) 
(2) See Descents, ante. Ed. 
(3) See title Distribution VIL. ante, where the 


subject of administrators and administration is trea- 


ted of, Ed. 

(4) Act March 1, 1797, and see “ Virginia,” 
where this act is set out. Ed. 

(5) The act of March 1, 1797. (Towlmin.) is 
probably the one referred to. 

This act gives to the county court, cognizance 
of all matters coneerning orphans and their es- 
tates. 

They appoint and remove guardians; are to 
take good seeurity, and may at any time require 
further security. Their power extends as well 
over guardians in socage, as statutory guardians ; 
they direct and control the conduct of guardians 
in all cases, and displace and appoint at pleasure. 

They are bound to render an inventory of the 
estate at the next term after appointment, and te 
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is in force in this state. (Hardin, 
61.) 
ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts 2 
1. Administration, is granted by the 
county court, who are directed to 
prefer, first, the husband or wife, 
and then such others as are next en- 
titled to distribution, or one or more 
of them, as the court shall judge will 
best manage and improve the es- 
tate. (3) 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c 2 
4. Any father even if not 21 years 
of age may, by deed or last will and 
testament, either of them being exe- 


| cuted in the presence of 2 competent 


witnesses, grant or devise the custo- 
dy.and tuition of a child &c. which 
had never been married. (4) 

The act concerning guardians, 
contains ample provisions on the sub- 
ject; and there can hardly be any 
occasion to resort to the common 
law doctrine. (5) 


render an account of all receipts, disbursements 
&e. annually ; and on neglect be compelled Xe. or. 
displaced. 

Persons being security for a guardian, may on 
just grounds compel counter security &e. or the 
property to be delivered over to the surety or 
some other : 

Debts due from a guardian to his ward, are to 
be paid before any other; and his estate not un- 
der a specific lien, stands charged. 

Interfering claims respecting the lands of the 
infant and other persons, may be settled by guar- 
dians, by submission to referees; their award to 
be entered and made a judgment of the court, and 
be as binding as if determined by a decree of the 
court, in the usual ferm of Jaw. 

Orphans not having sufficient estate for main- 
tenance, out of the profits, shall be bound appren- 
tices, &c. by order of the court, males to 21, fe- 
males until 16 years of age. 
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PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &c? 
A. The law of England, regulating 
ex’ors and adim’rs in regard to the 
order and priority of paying the 
debts of a testator or intestate is, 
with little alteration, in force in 
Kentucky. (1) 

108. May ex’rs and adm’rs give a 

preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adim’rs ? 
4. After a suit commenced, they 
may still give a preference to other 
creditors of the same degree, by con- 
fessing judgment, for the amount ac- 
tually due. 

Judgments, against executors or 
administrators do not affect lands, 
nor are they ever sold on such judg- 
ments. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. All joint-tenants, may be com- 
pelled to make partition of lands they 
may hold as joint-tenants, or as 
tenants in common; such partitions, 


Complaints of apprentices or servants, against 
their masters, may be determined by the county 
court, who may relieve, at their discretion ; or 
may remove and bind the apprentice to another 
master, Xe; and so on complaint of the master 
for desertion, without good cause, may extend the 
time of service. Ed. 

(1) Except the preference of debts in certain 
cases, due under laws of the U. States; and 
where the deceased was chargeable for the estate 
of a ward, ideot or lunatic, or for the estate of 
any deceased person, committed to him by acourt 
of record, as executor, administrator, &c; 
which debts are to be paid, before the proper 
debts of any testator or intestate.{(See ante  Dis- 
wibution” under * Additional” clause, No. 16.) 

By an act of Feb, 6.1798. s. 3. protested fo- 
reign bills of exchange after the death of the draw- 
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not to prejudice the rights of those 
entitled to the reversion or remain- 
der. 

If partition be ndt made between 
joint-tenants, the parts of those who 
die first, of whatever kind the estate 
may be, shall not accrue to the sur- 
vivors, but descend or pass by de- 
vise, and be subject to debts, charges, 
curtesy, and dower, or transmissi- 
ble to ex’ors and adm’rs, and be con- 
sidered to every intent and purpose, 
as if such joint-tenants had been te- 
nants in common. (2) 


SEALS. 


110. Is the common law, in regard 

to the effect of instruments sealed, 
and not under seal, in force 2? 
A. All writings executed after Feb. 
4, 1812, without seal, stipulating for 
the payment of money or property, 
or for the performance of any act or 
acts or duty, are placed upon the 
same footing with sealed writings. 
containing the like stipulations, 
shall receive the same consideration 
in all courts of justice, and to all in- 
tents and purposes have the same 
force and effect, and upon which the 
same species of action may be found- 
ed, asif sealed. 

No averment of consideration is 


er or endorser, are made of equal dignity with a 
judgment, and ex’ors and adm’rs, are vo suffer 
judgment to pass for them before any debt inferi- 
or toa judgment, or are liable themselves. (Touw/- 
min.) These provisions are probably in force.— 
Ed. 

(2) Act Dec. 19, 1796. (Toulmin.) And by 
the same act, the representatives of one jointly 
bound, are chargeable by virtue of such obliga- 
tion, as they might have been, if the obligors had 
been bound severally as well as jointly. Where a 
joint-tenant or a tenant in common is non-resi- 
dent, or a minor, insane, or feme covert, a resi- 
dent tenant, may carry on any suit or action for 
the adjustment of any claim, but such minor &e. 
within 3 years after disability removed, and non- 
residents, after the judgment or decree, may im- 
peach the same on the score of fraud. (dct of 
1800. Zowlmin.) Ed. 





Pees 


a ee 


eae ———— . _ 
7 ety spanned a "  Jb5 SS ee : 


Ta 
bo Saeaee 








1136 [1824,2.] KENTUCKY. sTaTe LAw AND REGULATIONS, 


necessary, in an action on such pa- 
pers. (1. Marsh. 289.)(1) 

111. Is ascroll &c. equivalent to 
wax &c? 7 
A. A scroll or printed seal is equi- 
valent to wafer or wax.(2) 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents 2 
A. See descents, Answer 74 Ac. 
ante. 

ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail 2 
A. Alluvion, has never been the sub- 


ject of any discussion here, that can 
discover. 


(1) This statute, has occasioned some perplexity 
as to the form of suits on writings not under seal. 

The circuit court of the U. States has decided, 
that that court is not bound by state laws, or the 
decisions of state courts which respect the forms 
of action or the modes of proceeding in suits. 

As therefore that court bad not adopted this act 
in its practice, they held that covenant would not 
lie on the note in question. Asto the right of the 
parties, it was agreed, that the note must have 


the effect of a sealed instrument, but the form of 


action in that court was not altered by the law. 
(May Term, 1821. Kelly v. Ward.) 

In the state court, in debt on a promissory note 
signed Wm. M‘Ferran & Co: The court said 
that debt lay against a// the partners comprising 
the firm. 

It was not in fact sealed; nor did the act intend 
it should be taken as such, to the Purpose of des- 
troving the validity ofit, between the parties: The 
law therefore, that one partner could not bind his 
copartners by deed, was inapplicable to the case; 
the partner, has not so bound his companions, in 


fact. 
The signature of the firm, bound all the part- 


ners, being in the common form, and not under 
seal, as if all had signed separately. In respect to 
its egal operation under the act upon the parties 
and the form of suit it was the same, as if signed 
and sealed by each of the partners. (WVov. term, 
#820.) 

The statute does not compreliend deeds or con- 








FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 

116. Is this so by statute, or usage? 
A. 'The same remark, applies to this 
subject. 

FRAUDULENT CONVEYANCES. 

117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
A. The substance of these statutes, 
making void fraudulent conveyances 
&c. to deceive creditors and purcha- 
sers, is re-enacted here. But the 
penal clauses are omitted.(3) 





ae 


veyances of land; it is strictly construed. A seal, 
is still necessary to make a conveyance or other 
executed contract operate asa deed. Notwith- 
standing the act gives to executory contracts in 
writing without seal, the efficacy of deeds. (1. 
Marsh, 507.) Tt does not alter the law of ad- 
ministration in respect of precedence in the order 


| of paying debts, except in so far as it gives to 


writings without seal, the same dignity, they 
would have if sealed. MS. 


(2) Act Dec. 17, 1796. s. 40. See answ. Wo. 7, 
Ed. 


(5) The act further makes void, conveyances 
of goods and chattels on consideration not deem- 
ed valuable in law, unless by will duly proved and 
recorded, or by deed acknowledged or proved if 
the said deed includes lands also, in such manner 
as conveyances of land are by law to be acknows 
ledged or proved; or if it be of goods or chattels 
only, then acknowledged or proved by 2 witnesses 
in the office of the court of appeals, or district 
court, in the quarter sessions, or county court of 
the county wherein one of the parties lives, within 
8 months after execution, or unless possession 
shall really remain with the donee. 

So, goods pretended to be loaned and remaining 
in possession for 5 years, without legal demand, 
or where any reservation in goods or chattels is 
made by way of condition, remainder, reversion 
or otherwise, whereof the possession remains in 
another as aforesaid, shall be taken as to creditors 
and purchasers of such persons remaining in p0s- 
session, as fraudulent, unless such loan, reserva- 
tion &e. is declared by will or deed in writing, 
proved and recorded as aforesaid. (Act Dec. 14 
1796, I suppose in force. Ed.) 








s, 


a 


STATUTE OF FRAUDS. 


118. Is the 29. Car. il. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. In the same act above mentioned, 
parts of the ist. 2d. & 4th, sections 
of the stat. 29. C. ii. c. 3, are put into 
one, as follows, “ no action shall be 
brought, whereby to charge any ex- 
ecutor or administrator upon any 
special promise to answer any debt 
or damages out of his own estate, or 
whereby to charge the defendant up- 
onany special promise to answer for 
the debt, default or miscarriage of 
another person, or to charge any 
persun upon any agreement made 
upon consideration of marriage, or 
upon any contract for the sale of 
lands, tenements, or hereditaments, 
or the making any lease thereof for 
a longer term than one year, or up- 
on any agreement which is not to be 





(1) 1. The case of Waine v.——(5.East 11.) and 
the New-York cases adopting that decision, can- 
not be considered law here. I think it has been 
so decided in the Virginia court of appeals on 
their statute, which contains the same words. 

The English doctrine, of entorcing contracts 
for the sale of lands on the greund of part per- 
formance, cannot be considered law in this state. 

In Grant v. (1. Bi66 203.) Our court of ap- 
peals said, ‘* We are opposed to adopting the 
construction of the statute, given by the Euglish 





chancellors. 

Because, they have rendered it an uncertain 
and perplexed rule of action, by contradicto- 
ry and irreconcilable decisions. 

Because, the mischiefs proposed to be re- 
medied by the statute, are left almost as much 
without redress since the statute as before, and 
others are introduced. 

Because, it seems to us that by subtle and 
ingenious constructions the statute has become al- 
most a dead letter, and an increased number of 
cases have been drawn within the mere arbitrium 
of the judge. 

2. A parol contract for lands alledged to have 
been made by the ancestor, will not be specifi- 
cally enforeed against infants, although their guar- 
dians do not insist upon the statute. Their omis- 





}1821,2.] KENTUCKY. sTaTE Law, AnD REGULATIONS. 1137 


performed within the space of one 
year from the making thereof, unless 
the promise or agreement upon 
which such action shall be brought, 
or some memorandum or note there- 
of shall be in writing and signed by 
the party to be charged therewith, 
or some other person by him there- 
unto lawfully authorized. (Act Dec. 
14. 1796.) 


It will be perceived, that the words 
‘* or the making any lease thereof, 
(viz. lands) for a longer term than 
one year,” is not in the stat. of Car. 
and the words “ or any interest in 
and concerning them,” (that is lands) 


in the English statute, are omitted; 
and that the word ** agreement’? in 


that statute, is preceded in ours, by 
the words ** promise or.” 

The statute of frauds itself, being 
before the 4. Jac. 1. is not in force 
here.(1) 





record ought not to prejudice the interest of the 
infants. (1. Bibd. 209.) 

3. A parol contract for lands made previous to 
the statute, (which took effect Jan. 1, 1787) is 
valid, and will be enforced in €qpity: * 

Nor will such contract be avoided by a parol 
agreement after the statute, which cannot be en- 
forced. Bail v. Ball. (2. B2d6. 66.) 

4. Au agreement between owners of land to 
abide by a dividing line, is within the statute and 
cannot be enforced if not in writing. Robinson v. 
Corn: (2. Bibb 125.) 

5. A contract to convey land by special war- 
ranty was objected to by the purchaser, where- 
upon it was represented to him that such war- 
ranty bound the warrantor to refund the conside- 
ration money with interest, and upon that under- 
standing the contract was signed. 

E.quity will decree, as upon a contract to re- 
fund such money and interest. Coger v. M‘Gee. 
(2 Bibb. 526.) 

6. Anagreement between a purchaser of lands 
and a third person; that such third person should 
be admitted as a partner in the purchase, is with- 

* The date of the statute of Kentucky, as I 
have given it, is “ Dec. 14, 1796.” About this 
time however the laws were revised, and I pre- 
sume the former law (of 1787, which must have 
been a Virginia act,) re-enacted, or the date, in 








sion to insist upon a legal defence apparent on the 
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the MS. may be a mistake. Ed. 
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119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 
A.{This statute was always in force 
in Virginia, and subsequently here. 
The 12th sec. however of the act of 
Kentucky (Dec. 19, 1796.) re-enact- 
ed its principal provision. (See an- 
S$wer. No. 1. ** Conveyance” ante, and 


note 1.) 
120. Is the English law of uses 


and trusts, in force ? 

A. Estates of every kind holden or 
possessed in trust, shall be subject to 
like debts and charges of the persons 
to whose use, or for whose benefit 


they were or shall be respectively 
holden or possessed, as they would 


have been subject to, if those persons 
had owned the like interest in the 
things holden or possessed as they 
own or shall own, in the uses or 
trusts thereof. 

Where any person, to whose use, 
or in trust for whose benefit another 
is or shall be seized of lands, tene- 
ments or hereditaments hath, or 
shall have such inheritance in the 
use or trust, as that if it had been a 
legal right, the husband or wife of 
such person would thereof have been 
entitled to a curtesy or dower, such 
husband or wife shall have or hold, 
and may by the remedy proper in 
similar cases, recover curtesy or 
dower of such lands, tenements or 
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STATE LAW, AND REGULATIONS, 


hereditaments. Same act of Dec. 19 
1796.](1) 


? 


BARON AND FEME. 


121. Is the common law of baron, 
and feme adopted: does the wife’s 
chattels vest in the baron? 

A. I find no statute or decision alter- 
ing the common law rights of the 
husband, to the chattels real or per- 
sonal of the wife.(2) 

USURY. INTEREST. 

122. What is the rate of interest? 
4. Six per cent; excepting on notes, 
bills, bonds or obligations, assump- 
sits or contracts made to any corpo- 
ration having an office located jn 
this state and not incorporated by 
this state, who can recover only one 


| per cent. 


A law intended to operate against 
the bank of the United States, which 
the integrity of its debtors has so far 
as I know, rendered futile.(3) 

123. What provisions against usu- 
ry ? 

A. The provisions against usury are 
similar to those in great Britain, ex- 
cept as altered by a law passed Feb. 
6, 1819, which enacts, that all bonds, 
contracts, covenants, conveyances 
er assurances thereafter made, on 
which more than six per cent inter- 
est is reserved, shall be void so far 
as relates to usurious interest; but 





in the statute and void. Parker’s heirs v. Bod- 
ley. (4 Bibb. 103.) Henderson v. Hudson. (1. 
Mun. 510.) And such agreement, cannot be en- 
forced as a resulting trust. ( 6.) 


7. A receipt for part payment of a lot, (not 
described or bounded) does not take the case out 
of the statute. Ellis v. Deadman. (4 Bibd. 467.) 

8. The statute can only avail the defendant, by 
his denying the sale, or pleading the statute. If 
the sale is admitted in the answer and the statute 
not relied on, the complainant need produce no 
proof of the sale. 





An agency to sell lands, is not within the statute 


and may be created by parol. Talbot v- Bowen. 
(1. Marsh. 436.) MS. 

(1) The MS. contains no reply to these ques- 
tions, which seem to have been overlooked, I have 
annexed the above; which may be considered 4s 
correct, in my opinion. Ed. 

(2) But see “ Wills,” * Descents,” “ Distri- 
bution,” “ Dower, Curtesy &c.” Also “ Virginia” 
361. 

(3) The act incorporating the Bank of l 
States, authorises it to discount &e. at six per oe 
I presume the courts of |Kentucky, would abide 
by that, as the supreme law in such case. Ed. 
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the lender may recover the amount 
loaned, with lawful interest.(1) 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c ? 

4. Books of accounts, are not evi- 
dence of debt, otherwise than as in 
England. (2) 

125. Is interest recoverable on 
book debt 2 
A. Interest, cannot be recovered on 
a book debt until it is presented and 
acknowledged by the debtor, or li- 
quidated. South v. Leary. ( Hardin. 
519.) Decided on the authority of 1 
Dall. 267. 349. 


(1) it is enacted by the act of Jan. 29, 1798. 
(Toulmin.) 

1. That no person shall upon any contract take 
directly ov indirectly, for loan of any money, 
wares or merchandize, or other commodity, above 
the value of six pounds for the forbearance of 
one hundred pounds for a year, and after the 
same rate for other sums and periods. 

All bonds, contracts, covenants, conveyances 
or assurances for the payment or delivery of mo- 
ney or goods so lent, at a higher interest, shall be 
utterly void. 

2. Any borrower may exhibit a bill in chancery 
against the lender and compel him to discover 
on oath the things really lent, and all bargains 
contracts or shifts, which shall have passed be- 
tween them relative to such loan or the repay- 
ment thereof, and the interest or consideration 
for the same. , 

If thereupon it shall appear that more than 
lawful interest was reserved; the lender shall be | 
obliged to accept the principal without any%inter- 
est or other consideration and pay costs, but shall 
be discharged of all other penalties. 

I presume this law is in force with the altera- 
tion made by the act of 1819. Ed. 


(2) 1. A note for money, without specifying the 
time of payment, or being payable on demand or 
request, bears interest from the date. Francis v. 
Castleman. (4 Bibb. 282. ) 

2. The Lex Loci where the debt is contracted, 
governs the courts of this state as to interest. 
Cooke ve: Conigmaker (1. Marsh. 254.) 

3. The rate of interest on a note, is to be reg- 
ulated by the law existing at the date of the note 
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This is to be taken to apply, only 


to running store accounts. 

In actions for goods sold, interest 
is allowed from the time when they 
ought to have been paid for accord- 
ing to contract, or the known usage 
of trade. 

In the circuit court of the United 
States, it has been ruled, that inter- 
est should be allowed from the time 
when it became the duty of the debt- 
or to pay the money. (3) 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 





by the law when the note falls due or of the place 
where the remedy is sought. Lee. v. Davis (1. 
Marsh. 397.) 

4. Interest should be allowed on all iquidated 
demands, whether the same be evidenced by 
writing or not. Cartmill v. Brown (1. Marsh. 
576.) MS. 


I believe that in England, books of account 
are not of themselves, evidence, though proved 
to be the books kept by the party ; but they are 
given in evidence accompanied by the oath of the 
clerk making the entries that they are the ori- 
ginal entries, and that the goods were delivered, 








and the place where the contract was made, not 


or if he be dead his hand writing may be proved ; 
but Iam not certain to what extent this is car- 
ried. It would seem, that the shop books ot trades- 
men or handicraftsmen, were evidence per se; but 
by the stat. 7 Jan. 1 c. 12, not atter 1 year. This 
is a very singular statute, and very ambiguous. Ed. 

(3) I find the following act, passed Dec, 13. 
1799. ( Toulmin. ) 

** When partial payments are made of bonds, 
contracts or assurances for money, goods or pro- 
perty, that bear or call for legal interest; the in- 
terest that has then accrued shall be first credited, 
and the balance of such partial payments, be pla- 
ced to the payment of the principal. 

“ All debts founded on any specialty, bill or 
note in writing, ascertaining the demand, shall 
carry interest in the same manner, as debts due 
on a bond or bill, with a penalty under seal; and 
the clerk shall calculate the interest and issue exe- 
cution for the same, as in the case of judgments 
upon bonds or penal bills.” 

Actions, on store accounts, must be sued for in 
12 months or are barred. (See “ Limitation of 
suits.” Ante.) 
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negotiable; and generally governed 
by the law of England ? 


127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover ? 

128. Is a protest for non-accep- 
tance or non-payment necessary, to 
inland bills and promissory notes ? 

129. Isthere any peculiar practice 
in your state, on this subject ? 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

I. Bill of exchange. 


4. The general law of bills of ex- 


(1) The act alluded to is I presume that of Fed. 
6, 1798. ( Toulmin._) which in substance enacts, 

1. That where a foreign bill of exchange is 
drawn for any sum of money expressing value re- 
ceived, and is protested for non-acceptance or non 
payment, it shall carry interest from the date until 
paid, at the rate of 10 per cent. per annum, but in- 
terest not to be paid for more than 18 months 
preceding the time it is presented protested to 
the drawer or endorser. 

2. The holder of a foreign bill, may proseeute 
an action of debt for principal, interest and char- 
ges of protest, against the drawers and endorsers, 
jointly, or against either of them separately, and 
judgment shall be for the same at the rate of 10 
per cent. per annum as aforesaid, to the time of 
the judgment, and legal interest on the money re- 
covered, until paid. 

3. Foreign bills protested, after the death of 
the drawer or endorser, to be of equal dignity 
with a judgment, and the ex’or or adm’r shall 
suffer judgment to pass against ‘hem for debts so 
due, before any bond, bill or other debt of equal 
or inferior dignity, under the penalty of paying 
the same out of their own goods. 

4. If a bill of exchange for 5. or upwards, da- 
ted at any place in Kentucky, drawn upon a per- 
son at any other place therein, expressed for va- 


lue received, and payable at a certain number of 


days, weeks or months after date, shall not on 
presentment, be accepted by the person on whom 
drawn, by subscribing his name to the acceptance 
at the foot or on the back of the bill, or being so 
aceepted, and not otherwise, shall not be paid ‘be- 
fore the expiration of 3 days after due, the per- 
son to whom payable, his agent or assigns, may 
cause the same to be protested by a notary public, 
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change foreign and inland here, is 
conformable to the law merchant of 
England: Our statute, “ concerning 
bills of exchange” introduces some 
positive regulations, and so far mo- 
difies it. (1) 

We distinguish bills as foreign, 
inland, or domestick. Foreign, such 
as are drawn on a person without the 
U. States; inland, drawn on any 
person out of this state and within 
the U. States ; domestick, drawn for 
the sum of L5 or upwards, dated at 
some place in Kentucky, upon a per- 
son at any other place therein, ex- 
pressed to be for value received, and 





or it there be none, by any other person in pre- 
sence of 2 or more credible witnesses, for non- 
acceptance, or for non-payment. (The form of 
which protests are prescribed.) And the drawer, 
such protest being sent to him, or notice in writ- 
ing thereof being given to him or left at his 
place of abode within 14 days after, shall pay the 
money mentioned in the bill to the person enti, 
tled to it with legal interest from the day of the 
protest : And he to whom the bill shall be paya- 
ble neglecting to procure the protest or due no- 
tice to be given as aforesaid, shall be liable for ail 
costs and damages accruing thereby :* If the bill 
be lost or miscarry, the drawer shall sign and de- 
liver another of the same tenor, sufficient securi- 
ty being given to indemnity him against the for- 
mer. 

5. If any person draw or endorse a bill of exchange 
upon any person out of this state but within the 
U7. States, and the same be returned unpaid with 
a legal protest; the drawer and all others con- 
cerned shall pay the bill with legal interest from 
the time of protest, together with the charge of 
protest, [and damages at the rate of ten per cen- 
tum.| Jt appears by the MS. post, that in re- 
spect of 10 per cent damages in this case, the 
lawis repealed. Ed. 

6. That nothing contained in this aet shall au- 
thorise a recovery of money from the endorser 
of a protested bill, unless the holder has given the 
endorser, a reasonable notice in writing of the 
protest. Ed. 


* This is very obscure, but on the stat. of 99 
10 W. it was never supposed that the holder sus- 
tuined any other damages than loss of interest 
and charges of protest, &@c: But having used 
due diligence as by the law merchant, he would 
recover the sum mentioned in the bill. Ed. 
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payable at a certain number of days, 
weeks or months after date. (1) 

Foreign bills, protested for non- 

acceptance or non-payment, draw in- 
terest at the rate of 10 per cent. per 
ann. but interest not to be allowed 
for more than 18 months from the 
date of a bill, to the time it is pre- 
sented protested to the drawer (or 
endorser. ) 

Lawful interest, runs on the whole 
amount of the judgment until paid. 

An action of debt may be brought 
on a foreign bill, against the drawers 
and endorsers jointly or separately. 

Protested foreign bills, in the ad- 
ministration of assets by ex’ors and 
adm’rs, are made of equal dignity 
with judgments. 

On inland bills, ten per cent. da- 
mages (beside interest) was recov- 
erable, but that clause of the statute 
is repealed (Jan. 10, 1820.) and no 
damages since then are allowed on 
such bills. 

The repealing act, extends to bills 
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requisite to be proven. Lawrence v. 
Ralston. (3 Bibb. 103.) 

But the want of written notice, 
does not discharge the endorser, if 
the holder has proceeded according 
to the law merchant. Jb. (3) 

The provision authorising a joint 
or several action of debt against 
drawers and endorsers, applies to fo- 
reign bills only. Cresson v. Wil- 
liamson. (1 Marsh. 454.) 

And the action must be either sev- 
eral as at common law, or joint a- 
-gainst all who are liable. (1b.) 


2. Promissory Notes. 


Promissory notes, are not here on 
the footing of bills of exchange, or 
as they are in England, except such 
as are drawn payable and negotiable 
at (some) one of the banks incorpo- 
rated by the state, and actually dis- 
counted by such bank. 


If they are thus drawn and dis- 
counted, they stand on the footing of 


foreign bills of exchange (except as 
to damages,) and the like law and 





drawn inthe states or territories of 
the U. States. (2) 

Bills of exchange are transferred | 
by endorsement, only according to | 
the law merchant. (2 Bibb. 83.) 

To charge the endorser with in- 
terest and damages upon the act, no- 
tice in writiag is an indispensable 


(1) This distinetion of inland and domestick, 
seems to have arisen from the 4 sec. of the act of 
Feb. 1798, mentioned in the preceding vote. That 
section, is an imitation of the 9 & 10 Witt c. 17, & 
3 and 4 Ann. c. 9. (Sec. 4. Bac. Ab. Tit. Mer- 
chant. 687.) 

The construction of this act in England is, that 
it does not change the general law in regard to 
inland bills, as respects the rights and remedies of 
the parties, except in so far as relates to the re- 
covery of interest and charges, which it seems 
could not be recovered on inland biils of exchange, | 
as damages might, on the protest of foreign bills. | 
Still, however, the holder though be makes no 
protest, may recover the amount of the bill and 


his costs, as he might before the act, on showing 
due diligence. 





remedies take place between the par- 
ties. 

But though a note be made paya- 
ble at a bank, and is not in fact dis- 
counted there, it stands between the 
parties, only on the footing of oth- 
er assigned choses in action; and 
the maker may oifset any lawful pay- 





This 4th sec. of the Kentucky law, differs in 
some respects as will be seen, from the English 
uct. Both this and the English acts on the subject, 
are obscure and have needlessly perplexed the 
common jaw. A simple provision, that holders of 
inland bills entitled to demand against drawers or 
endorsers, should recover iterest from the day 
of protest, would have sufficed. Ed. 

(2) See an abstract of the original act, ina pre- 
ceding note. Ed. 

(3) See the 6th clause in the antecedent note 
contaiving the substance of the stat. as given by 
Judge Toulmin, which is, that theholder shall not 
recover .the money from an endorser, unless he 


bas given a reasonable notice to him in writing. 
Ed. 
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ments or demands he had against 
the payee or any endorsee, previous 
to notice of the assignment. 

Our statute makes bonds, bills and 
promissory notes whether for money 
or property, assignable, and the as- 
signee may sue (the obligor or ma- 
ker) in his own name. 

But bonds, notes &c. assigned un- 
der the statute, are not governed by 
the mercantile law, nor the assign- 
ments thereon. ( Hardin 223. ) 

Thus an assignee cannot maintain 
a suit against a remote endorser. 
Drake v. Johnson. ( Hardin 218. ) 

The assignment of a note or bond 
is a transfer of the debt to the as- 
signee ; itis not therefore liable to 
an attachment (against the obligee) 
in the hands of the obligor, if he has 
notice of the assignment before his 
confession as garnishee. Stockton 
v. Hall. (Hard 160. ) 


As to the liability over of an as- 
signor, for default of payment, it de- 
pends on due diligence to recover 
from the debtor, having been used 
without effect. If this appears, the 
assignee may recover back, upon the 
promise implied in law on the part 
of the assignor, to repay the consider- 
ation received for the assignment. 
Duncan v. Littell. (2. Bibb. 424.) 

But due diligence, must be by suit, 
and the use of every compulsory pro- 
cess of the law against the debtor, 
and all incidendal remedies to en- 
force payment; except when the 
drawer(1) is out of the state, and 
such absence was not contemplated 
by the assignor and assignee. Small- 
wood v. Woods. (1 Bibb. 542.) 

So the insolvency and removal 
from the state, of the drawer, subjects 
the assignor without suit against the 


(1) By the term “ drawer,” I presume is in- 
tended here, the maker of a note, and also the 
obligor in a bond. Ed. 
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drawer. Stapp v. Bacon. (1 Marsh, 
540.) 

Where the drawer pleads payment 
to the assignor, notice of such plea 
should be given to the assignor., 
Manpin vy. Compton. (3 Bibb. 214.) 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
A. The Circuit Courts, have power 
to divorce in favour of a husband, 
where his wife shall voluntarily 
abandon his bed and board for 3 
years ; or shall live in adultery with 
another man; or be condemned for 
felony, in any court of record in the 
United States. 


In favour of a wife, when the hus- 
band has abandoned her for 2 years; 
or when he shall live in adultery with 
another woman ; or be convicted of 
felony as above ; or where his treat- 
ment of her is so cruel barbarous and 
inhuman as actually to endanger her 
life; or where either party shall re- 
nounce the marriage contract by refu- 
sing to live in the conjugal relation, 
by uniting themselves to any sect 
whose creeds, rules or doctrines re- 


quire such renunciation or forbid 
man and wife to dwell together, ac- 


cording to the true spirit and object 
of marriage. 

The court granting the divorce, 
may regulate and order a division of 
the estate real and personal, as they 
shall deem just. But cannot compel 
either party, to divest himself or 
herself of the title to real estate. 

The offending party, is not relea- 
sed from the marriage bonds, and 
the injured party, cannot contract 
matrimony within 2 years from the 
time of pronouncing such final de- 
cree. 





No writ of error shall be brought 
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to remove a decree, granting a di- 
vorce from the marriage contract.( 1) 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
4. Attachments, may be issued a- 
gainst the property both of absent 
and absconding debtors. 

Attachments in respect of absent 
debtors, are brought by bill in chan- 
cery and injunction, against debtors 
who never were in this state or have 
left it, leaving debts or effects in the 
state. 

It may be brought by a non-resi- 
dent creditor. So decided. Aspin- 
wall v. Gardner and others. Spring 
Term, 182). 

Attachments against absconding 
debtors, may be issued by a justice 
of the peace, where the debtor is re- 
moving out of the county privately, 
or absconds and conceals himself, so 


(1) I observe an act of Dec. 20, 1800, (Toul- 
min,) respecting ALIMONY: By this, the district 
and quarter sessions courts, have jurisdiction on 
applications of wives for alimony. 1. For deser- 
tion of the wife for 1 year successively; 2. or 
living in open avowed adultery with another wo- 
man for 6 months. 3d. and in cases of cruel, 
inhuman and barbarous treatment. The appli- 
eation is by bill in Chancery, and the proceed- 
ings as in chancery suits until the hearing. The 
facts in issue by the pleadings, are tried by ajury. 
On the finding of any of the aforesaid causes, the 
court deerees alimony out of defendants estate, 
and execute the decree as in other cases. No 
alimony is granted, in case of open adultery on 
the part of the wife. A decree of alimony re- 
leases the wife from the power of the husband, 
and she can use her alimony, and acquire use and 
dispose of any property, uncontrotled by her hus. 
band asif sole. If the husband is about to re- 
move from the state, or is suspected of intending 
fraudulently to convey or eonceal his property, 
the court or any judge in vacation, may grant a 
ne exeat or injunction, or make such order as 
to secure alimony to the wife. Whether this act 
is in foree I do not know. If it is, the suit would 
now be in the circuit court. Ed. 
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that the ordinary process of law can- 
not be served upon him.(2) 


LANDLORDS AND TENANTS, 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

1. "The law of England relating to 
landlords and tenants is, generally 
speaking, law in Kentucky. 

No property is liable to be dis- 
trained, but such as belongs to the 
tenant or a subtenant, on the land 
leased or rented. 

Distress for rent cannot be made, 
unless the rent is reserved in money. 

The landlord, has a lien for one 
years rent on the household furniture 
of a tenant, occupying a house with- 
in the bounds of a town. 

But in other places, he has no ex- 
Clusive lien, unless the property is 
the produce of the farm or place lea- 
sed or rented. When rent is reser- 
ved in property and not in money, 
the landlord may distrain but can- 
not sell the property distrained. Ow- 
ens v. Conner. (1 Bibb. 607.) (3) 

(2) The justice issues the attachment return. 
able to the proper court, having jurisdiction to 
the amonnt claimed; and before himself, where 


the sum is within his own jurisdiction. 

Garnishees appearing on service of the at- 
tachment, are to answer on oath what they are 
indebted to, or what effects of the debtor they 
have, and the conrt may compel the garnishee 
to appear and answer. 

On taking out the attachment, the plaintiff is to 
enter into bond with surety in double the sum 
to be attached, for payment of costs &c, and 
all damages for suing out such attachment &e, 
All attachments are superseded by appearance 
and bail, or giving good surety to the officer to 
appear and abide the judgment of the court: | 
collect these observations trom the aet of Dec, 
19, 1796. (Toulmin,) It appears the effect of 
the attachment is only for recovery of the plain- 
tiff’s demand, and not to let in other creditors: I 
do not ascertain with certainty from this law, that 
lands may be attached; doubtless however this 
must be so, fromm the termsof the MS. Ed. 


(3) The distress in this ease I presume, mere ty 
Bai 
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[Grants of rents or of reversions 
or remainders are valid, without at- 
tornment; but rent paid by a ten- 
ant to the grantor before notice, he is 
not to be endamaged 

And attornment to a stranger is 
void, unless with consent of the land- 
lord, or in consequence of a judgment 
or decree at law or in equity.] Act 
Dec. 19. 1796. Toulmin. 

The tenant is bound to pay the 
rent, though the demised premises 
should be destroyed by inevitable 
casualty. Bodding v. Hall, 1809. 
(1 Bibb. 540.) (1) 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 


states ? 
A. Not answered. (2) 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
A. All bonds, bills, and promissory 
notes, whether for money or property 
are assignable, and the assignee may 
sue in his own name. 

The law as before stated, (see 


(1) By an act of Dec. 19, 1796. ( Toulmin.) 
The rent not exceeding one year, must be paid 
to the landlord before any goods on the premi- 
ses are taken on execution, &c. or removed trom 
the premises. Ed. 

(2) By an act Dec. 19, 1796. (Toulmin.) The 
defendant in any suit for any debt or demand may 
plead any debt due to him trom the plaintiff, by 
way of discount or set-off, or give the same in evi- 
dence on the general issue, provided he gives no- 
tice in writing of the discount he intends to give 
in evidence, in the office at the time he puts in his 
plea, being debarred from pleading any other. 
The jury bring in a verdict for what may appear 
to them to be due to either party, and judgment 
is entered accordingly. 

I suppose this law to be in force, and to regu- 
late set-off. Ed. 











Bills of Exchange, &c.) relating to 
the assignment of notes and the lia- 
bility of the assignor, is applicable 
to this head. (3) 

136. Is the common law in respect 
of choses in action, adopted ? 
A. Assignments of other choses in 
action, rest upon the common law. 


LIFE ESTATES &C. 


137. Are tenants for life, years, &c, 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland 2 
A. I know of know statute of this 
state or Virginia, which alters the 
law relating to tenants for life or 
years, &c. except as follows: — . 

** Lands held in trust to the use of 
husband or wife in such manner that 
they have an inheritance in the use 
or trust, are subject to dower and 
curtesy in the same manner as if he 
or she held a legal right in the lands, 
tenements, or hereditaments.” (4) 
[The stat. of Jan. 23, 1798,( Toulmin.) 
regulates the action of waste against 
tenants for life or years. ‘They are 
to lose the thing wasted and pay tre- 


(3) By act of Fed. 10. 1798. ( Toulmin.) 
«* All bonds, bills and promissory notes, whether 
for money or property shail be assignable, and the 
assignee may sue for them in the same manner 
that the orignal holder thereof could do. 

“The defendant, however, shall be allowed all 
lawful discount, which he can prove at the trial, 
either against the plaintiff or the original holder, 
before notice of the assignment. 

*‘ Nothing in this act shall be so construed as to 
change the nature of the defence, either in law 0 
equity, that any defendant may have against the 
assignee or the original assignor.” 

I have annexed this, presuming it to be the on- 
ly or principal act, making bonds, &c. and pre- 
missory notes assignable. 

This law repeals the 5th, 6th, and 7th sections 
of the Virginia act of 1748, and the law of 1796 of 
Kentucky. Ed. : 

(4) See No. 120, ante for the words of this 
provision. Ed. 
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ble damages. It contains many pro- 
visions, similar to the English law 
on this subject. ] 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4A. The courts of chancery, are em- 
powered, to issue the same kind of 
executions or any other judicial pro- 
cess Which may issue from any court 
of common law, according to the na- 
ture of the case, for carrying the de- 
cree into effect. And may also en- 
force their orders or decrees as they 
might, if such law had not been 
enacted. 

Where a decree directs a convey- 
ance of Jand by a defendant, the 
court may appoint commissioners to 
make such conveyance, which shall 
vest the legal title in the complain- 
ant, if the defendant neglects or re- 
fuses to execute the conveyance. 

On foreclosure of mortgages, the 
court directs a sale of the mortgaged 
premises. 

The process of the general court 
and court of appeals, may be execut- 
ed by the sergeant at arms whose 
authority extends over the state, or 
by the sheriffs of the several coun- 
ties, or by the coroner, where the 
theriff is interested. 


INSOLVENT ESTATES. 


139. In case the estate is insolvent, 
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4. The estates of testators and intes- 
tates, are applied according to the 
rules of the common law, except 
as to foreign bills of exchange, which 
rank with judgments. State v. Lo- 
gan’s adm’rs (1. Bibb. 530.)(1) 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

4. This state still owns large tracts 
of land, but no provision has yet 
been made for selling them. 

In the settled parts of the state, 
the lands have been nearly all sold. 
But where a person discovers a tract 
which he supposes unsold, he may 
obtain a patent for it. The method 
is prescribed by law. 


ENGLISH LAW BOOKS, 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tion ? 

A. Reports and books containing ad- 
judged cases in the kingdom of Great 
Britain made since July 4th. 1776, 
shall not be read or considered as 
authority in the courts of this state. 

Treatises of all kinds, are read 
and referred to by the courts. 





are creditors paid pro rata, &c ? 


(1) But see, answers No. 107, 108, ante. Ed. 
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Slander. the land or its value to the purchaser. If the ven. 


1. Charges of incest, fornication or adultery, 
made by any citizen of this state against one of the 
female sex, are placed on the same footing as 
other charges of a criminal nature for which an 


dor means to limit his contract, it is his business 
to have it expressed. Szate v. Mitchell. (Prin- 
ted Decisions. 50.) 


7. Covenant, to make “a good and sufficient 


deed” for land, requires a general warranty, 


action of slander will li ding to the princi- 
ee Fleming v. Harrison’s devisees. (2 Bibb. 171.) 


ples of the common law. (1) 


8. Obligor, covenanting to make “ good and 


Actio Pereonalis, Sc. sufficient title,” must show he derives title from 


2. No description of actions shall die with the 
person, except action of assault and battery, 
siander, criminal conversation, and actions for ma- 


government. Holeman vy. Coleman. (1 Marsh, 
297.) 


9. The words demise in a lease, dedi in a grant, 


licious prosecution, -so'far as they seek to recover | excambium in an exchange of lands, create a co- 
for personal injuries. venant. (Wilcoxson v. Rix. 1 Marsh. 421.) 


Foreign Domicil. 
5. If a decedent is domiciled in a foreign coun- 
try, but. has personal property in this state, ad- 
ministration shall be granted by the court of the 


Laws of another State. 
10. The statutes and laws of a sister state, can- 


not be judicially noticed by the courts of this state 


unless pleaded. Beauchamp v. Mudd. ( Hardiv. 


county, where the property may be at the time | 165.) 


of his death. ( Embry v. Millar, 1 Marsh. 303.) 
The succession to personal property, is to be 
regulated by the law of the place where the own- 


Foreign Judgment. 
11. Ifthe judgment or decree ofa court of a sis- 


ter state, be founded upon the appearance of the 


erdied. (Same case.) defendant or the actual service of process on his 


Warranty. 


4. In covenant on a warranty of the title to 
land, the purchase money and interest from the 
date of the deed, is the measure of damages. 
( Booker & Bell v. Bibb. 175. ) 


Where the defendant has acted fraudulently, 
the value of the land -at the time of swearing the 
jury isthe proper measure of damages. (/%sh- 
er’s heirs v. Ray. 2. Bibb 440.) 

The same rules, are applicable to bonds or cov- 
enanis to convey. ( Rutledye v. Lawrence. 1 
Marshall 396. ) 

5. A bond or covenant to make “ an indefeasi- 
ble title in fee simple such as the state makes,” 
requires a deed with general warrauty. (Ael/y v. 
Bradford. 3 Bibb. 317.) 

6. In contracts for the sale of lands, the legal 
presumption is, that the vendor undertakes to 
make a good title, or adeed which will ensure 


(1) Postscript—This act was probably pass- 
edin consequence of the decision in Eliott v. 
Nilsberry. (2 Bibb. 473.) That to charge a 
Semale with want of chastity was not actionable. 
At first view it seemed to me that an action could 
only be sustained by a female for such slander, 
but the act extends the remedy to all persons so 
slandered, und of course males may have slander 


person, the judgment or decree is conclusive ex- 
cept, so far only as it could be impeached in the 
courts of the state where it was given. Rogers 
v. Coleman. (Hardin 413.) 
12. But where the defendant did not appear 
and had constructive notice only, (as by attach- 
meator publication) the judgment or decree is 
not conclusive, but may be inquired into and im- 
peached. ( bid.) 

13. A decree or judgment of a court of a for 
eign country, may be impeached. (J0id.) 


Lien for Purchase Money. 


14. On a sale of land, if the vendor take persons! 
‘security for the purchase money, he hath no liew 
in equity on the land. Francis v. Haybrigs 
(Hardin. 48.) MS. 

The following, are extracts made from Statutes 
in Judge Toulmin’s collection, iv reading them 
over: It is very probable, they may in some ur 
stances be altered or suspended. Ed. 


Arrest of Judgment. 


1. Where judgment is arrested, if the writ be 
sufficient, the court may order new pleadings 
commence where the error begun, and the caus 
proceed, the party committing the error, psy 





oneuch words. But we have ne decision. MS. 





the costs. (Act Dec. 19, 1796.) 
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ing a copy and notice of the appearance day to 


2. Non-resident not to commence a suit in any | defendant. 


court, until he files a bond with approved security, 


with the clerk, for the payment of all costs accru- 
ing thereon, to the party or any officer of the 
court; any of whom may sue &e. (/6.) And so 
upon removal out of the state after suit brought, 
a like bond is to be given by the Ist day of the 
court ensuing removal, or the suit may be dis- 
missed. Act 1801. (Toulmin.) 


Non est fuctum, 

3. No plea of—offered by the person charged 
as obligor or grantor in a deed—to be admitted, 
unless the party offering shall prove the truth 
thereof, by oath or affirmation. A person other 
than the grantor or obligor being defendant, is to 
make proof by his oath or affirmation, that he ve. 
rily believes the deed on which the action is found- 
ed, is not the deed of the party charged as the 
obligor or grantor thereof. (/6.) 


Non-sutt. 


4. No party to suffer a non-suit on trial, after 
the jury retire. (/6.) 


Judgments on Confession. (In court.) 
5. To be equivalent, to a release of errors. 


(Ib.) 


Pretended claims to land. 


6. A person having legal title and possession of 
land may institute a suit (in equity) against any 
person setting up a claim thereto, and if able tof 
establish his title, the defendent shall be decreed 
to release and pay the costs, unless he disclaims 
and offers to release, in which case, complainant 
to pay costs, unless the court for special reasons, 
decrees otherwise. (J6.) 


Contracts of deceased persons for lands. 
7.1f no one is authorised to make deeds Xc. in 
performance, they may be carried into execution 
by order of court, which on application, appoints 
commissioners, to execute the conveyance Kc. 
according to the contract. (Act March 1. 1797. 
Toulmin.) 


Specialty debts, liability of heirs and devisees. 


8. Heirs and devisees of real estate, are made 
liable to suits on debts by specialty of the ances- 
tor or testator, as under the English statute of 3 
C4 W. & M.c. 14. (2 Blac. 382.) 


Ejectment. 

°. In actions of ejectment, the party may de- 
‘lave in his proper name, stating that he is legally 
entitled to the premises, averring the trespass and 
ejectment of the defendant; and the defendant 
may plead not guilty, or his title, according to the 
truth, the parties having the same right of plead- 
ing, joining issue, or demurri ing &c. as in other 


The person through whom defendant claims 


Act Dec. 18, 1800. (Z’oulmin.) 


Doublé Pleas. 


10. The plaintiff in repleviun, and defendant 
in all other actions, may plead as many several 
matters whether law or fact as he will, in his 
defence. (Jb.) 


Sureties. 


i1. Where judgment is entered against any 
person or his sureties or their representatives, the 
surety or his representatives having advaneed 
any part, may obtain judgment by motion in the 
same court against the principal obligor or his 
representatives, for the amount paid: And where 
the principal obligor becomes insolvent, and there 
are two or more sureties, against a part of whom 
judgment has been obtained; they may on like 
motion in the same court, have judgment and exe- 
cution against the other obligors or their repre- 
sentatives, for their proportions of the debt. But 
10 days notice, of such motion is to be given to 
the party against whom prayed. Act 6. Jan. 1798. 
( T'oulmin.) 


Presumption of death. 


12. Death to be presumed, unless the person 
be proved to be alive within Act of 
Jan. 1798. (Toulmin.) 





Party dying in execution, 
13. A new one, may be issued against his goods 
and lands not bona fide sold by him after judg- 
ment for the payment of creditors at whose suit 
he was in execution, and the monies paid or se- 
cured to be paid to any such creditor on account 
thereof. ( 1d.) 


Execution into another County. 


14. Where a defendant resides out of the juris- 
diction, or removes himself or effects, execution 
may go to the county where the debtor or his 
goods or lands may be, to be returned by the 
sheriff to the court in which judgment is entered. 


(16.) 


Certain rules in chancery. 
15. No attachment to procure an appear- 
ance or an answer of the defendant shall be ne- 
cessary; but in all cases where the subpena is re- 
turned executed, and a copy of the bill has been 
left with the defendant, conformably to this act, 
the complainant may take his bill as confessed, as 
in cases of attachments heretofore returned exe- 
cuted, and the court shall decree the matter there- 
of, or he may have a general commission to take 





“ses. The declaration to be served, by deliver- 


depositions, or he may move the court to bring 
in the defendant to answer interrogatories at- his 


ip Ce eal 


title, may be admitted defendant as heretofore. 
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election, and proceed on to trial in the two last ca- 
ses as if the answer had been filed and the cause 
was at issue; /rovided, that the court, for good 
cause shown, may allow the answer to be filed, 
and grant a further day for such hearing. 

Every defendant may swear to his answer 
before any judge or justice of the peace. 

A detendant may introduce any new matter 
material for his defence in his answer, and call on 
the complainant (if he judges it necessary so to do) 
to answer the same on oath, which the complain- 
ant shall do within the same time, under the same 
rules and regulations as a defendant is now com- 
pelled to answer the bill of the complainant. 

Where it is necessary for the defendant to 
bring a new party before the court, he shall state. 
itin his answer, and insert interrogatories for 
him to answer; and thereupon a sudpena, shall 
be sent out and other proceedings be had as in 
oase of other defendants. 

Atter answer filed and no plea in abatement 
to the jurisdiction of the court, no exception for 
want of jurisdiction shall ever afterwards be made, 
nor shall the court ever thereafter delay or re- 
verse the proceeding for want of jurisdiction, ex- 
cept in cases of controyersy respecting land lying 
without the jurisdiction of such courts, and also 
of infants and feme coverts. 


Consent of the parties, certified by their writ- ‘ 


ten agreement on the record, shall always give 
jurisdiction to the general court or other inferior 
courts, having cognizance of similar subjects. No 
plea in abatement shall be filed on setting aside 
office judgments or writs of inquiry, unless the 
cause of abatement hath arisen since the last con- 
tinuance of the suit. 

Bills to perpetuate testimony, may be brought 
against any number of persons (though they 
claim under different rights) subject to the rules 
above mentioned as to costs; and the complainant, 
on the coming in of the answer, may have a com- 
mission and proceed to take the depositions of his 
witnesses, on giving the defeadant reasonable no- 
tice of the time and place of doing the same. 

Where either party has been called on for 
a discovery on oath, and the fact as to which the 
discovery was prayed is afterwards submitted to 
a jury, the answer putin as to such fact shall be 
laid before the jury, in the same manner as is 
practised with regard to answers on an issue, di- 
rected to be tried at law by a court of chancery. 

In suits in chancery the plaintiff may take de- 
positions, within one month after he has filed his 
bill, it he pleases to do so; and the defendant may 
do the like immediately after filing his answer, 
whether replication be made thereto or not. If 
the suit is in such state as to allow of taking de- 
positions, it shall be unnecessary for either party 
to have a dedimus for that purpose, unless the 
witnesses live out of this state; and no notice shall 
be necessary of the application for an order to 
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take depositions, if such application be made to 
the court in term time. (From the act of 1800, 
sect. 6.) 

After any bill filed and before the defendant 
hath answered, upon oath made, that any of the 
compiainant’s witnesses are aged or infirm, or 
going out of the commonwealth, the clerk may 
issue a commission for taking the examination of 
such witnesses de bene esse, the party praying 
such commission giving reasonable notice to the 
adverse party, of the time and place of taking the 
depositions. 

Where a general commission shall issue for 
taking the depositions upon answer and replica- 
tion, five months from the time of the replication 
shall be allowed the parties for taking their depo- 
sitions, and either party may, at the expiration of 
six months, set the same for hearing: nor shall 
any deposition taken after that time be read as 
evidence on the hearing, except the same was ta- 
ken by consent of the parties by special order of 
the court, or out of the state. 


Commission. 


16. A judge of any court wherein a fcause is 
depending in whieh either party shall wish to take 
the depositions of a witness or witnesses, who 
may be out of the state, may order the dedimus 
to issue, upon legal notice being given of the ap- 
plication therefor. (Aet of 1798, sect. 4.) 

17. Whena witness is about to depart from 
the country or is unable to attend; the court (1) 
on affidavit thereof or on a eertificate of such af- 
fidavit,—from a justice of the peace, to their 


clerk, may at the request of either party, award 


a commission for taking his deposition, de bene 
esse, to be read as evidence at the trial, in ease lie 
should be unable to attend: but it shall be void 
unless the party obtaining such commission, shall 
have given reasonable notice to the other party, 
of the time and place of taking the deposition. 

Upon affidavit that any witness lives out of the 
state; the court in which the suit is depending, 
may, on the request of either party, direct a com- 
mission to issue from the clerk’s office, directed 
tosuch commissioners, not exceeding five, as shall 
be agreed upon by the parties. But it shall not 
issue unless the party applying, has given to the 
adverse party ten days previous notice of the day, 
of his application to the court:—and if the adverse 
party, his attorney or agent, shall not attend for 
the purpose; the party praying the commission, 
may nominate the commissioners, any three of 
whom in either case may proceed to act, rei 
sonable notice having been given to the adverse 
party, of the time and place of taking the depo- 
sitions. The costs of either notice may be taxed 
by the court, against the party whe in their opin- 
ion ought in justice to pay the same. 


(1) Or a judge thereof; See preceding. 
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Ifa party in a suit at common law or in chance- {woman and her heirs other than her husband. Act 
ry, shall make oath that he verily believes that his | of 1800. (T’oulmin.) 


cause or a material point thereof, depends on a 
single witness; the court, or in vacation, the clerk, 
may award a commission to take his deposition, 


Mills.. 
20. Persons owning a mill scite on one side and 





de bene esse, although he be not under any disa- | "Ot on the other of a watercourse, or Owning on 
bility nor about to leave the country, the party both sides, but by raising adam would overflow 
giving reasonable notice of the time and place of | adjoining lands—may acquire a right to erect the 


taking it, to the adverse party, 


Laws. 


18. Whenever one law which has repealed ano- 
ther, shall be itself repealed; the former law shall 
not be revived without express words to that ef- 


fect. 
Every act passed during any stated annual ses- 
sion, shall be in force at the expiration of three 


months from its passing, unless in the act itself 


another day be particularly mentioned for the 
commencement thereof. Act. Dec. 17, 1798. 
( Toulmin.) 


Infant female marrying. 


19. Ifa female of 12 years old and under 16, 
marries contrary to the will of her father or guar- 
dian, her real estate, shall goto her next of kin 
to whom the inheritance would come, who shall 
possess and enjoy it during marriage, after 
the determination of which, it shall revest in the 


dam, under the provisions of an act of Fed. 22, 
| 1797. 

This appears to be a very well drawn, and equi- 
table law. I have therefore noted it. The same 
act contains provisions for regulating millers and 
mills, apparently very useful and proper. (I 
have noted this act, for the purpose of being re- 
ferred to. Ed. 


Attornies. 

21. Attornies receiving monies for clients or 
their employers, in their official capacity refusing 
to pay the same to the party or his written order, 
the party on motion and 10 days notice of it to the 
attorney, may have judgment and execution for 
the amount appearing to be collected, and unac- 
counted for, with costs &ec. Act. Dec. 18, 1801. 
( Toulmin.) 

A similar remedy is provided, in case of a she- 
riff or other officer, who returns the debt levied in 
whole or part Ke. Ed. 
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No. I. STATE OFFICERS. 


1. Who is Governor of your state 
&c.? 
A. Isaac H. Williamson ; resides at 


Elizabethtown, county of Essex: 
He is styled, by courtesy, ** His Ex- 
cellency,”’ and by the constitution (1) 
is entitled, “Governor, Captain- 
General and Commander in chief of 
all the militia and other military 
force in the state of New Jersey, 
Chancellor, and Ordinary or Surro- 
gate General, in the same.” 

He holds his office for one year, 
and is chosen by the Council (2) and 
Assembly jointly, by a majority of 
votes at their first meeting after each 
annual election. He is constant 
president of the council, and has a 
casting vote in their proceedings. 

His salary, is fixed at the will of 
each annual legislature. This year, 
(1822, 3.) it is $2000. 

Beside this, he is allowed a house 
for his residence in the city of Tren- 


(1) July 2,1776. Art. 8, 

(2) The council, isa legislative branch of the 
government, and is composed ot 15 members, each 
county (there being 13,) choosing annually one 
representative to sit in the legislative council, 
which forms one of the houses of the general as- 
sembly. The governor and council, by the con- 
stitution, (Art. 9.) “is the court of appeals in the 
last resort in all causes of daw ;” and now also, by 
an act of assembly, in all causes of equity. With 








ton, (the seat of government.) He is 
also allowed, a variety of fees and 
perquisites as governor, president of 
the court of errors, ordinary and 
chancellor. 


In his absence, the Vice-President 
of the Council, by the constitution, is 
invested with all his executive pow- 
ers. 

The Council choose a vice-pres- 
ident, at their first meeting. 

2. Secretary of state &c. 2 


A. Daniel Coleman ; residence, ‘Tren- 
ton ; term of office five years ; ap- 
pointed, by the council and assembly 
jointly. He is also by statute, ( Rev. 
L. 394,777.) Clerk of the court of 
errors and appeals ; Register of the 
prerogative court and office ; and is 
generally, during the sitting of the 
Legislature, chosen by the council 
to be their clerk, in legislative con- 
cerns. ‘The law requires, that his 
office should be kept in Trenton. 





the governor also, it is an executive council, hav- 
ing the power, with the governor, to grant par- 
dons to criminals after condemnation, in all cases 
of treason, felony, or other offences. To make a 
quorum of the court of appeals, and for pardon, 
there must be present the governor and 7 of the 
council; but auy 3 of the council is, by the con- 
stitution, created a privy council to advise the go- 
vernor, in all cases where he may find it necessary 
to consult them. 











al 


ae eS ee 


i(1821,2] NEW JER SEY. sTATE LAW AND REGULATIONS. 1158 


Although the governor has a house 
in Trenton, he is not required by the 
constitution, or any law to reside 
there; but he occupies it during the 
sittings of the legislature and courts. 

3. Chief justice of the su- 

preme court of law, &c. ? 
A. Andrew Kirkpatrick: resides at 
New Brunswick: term of office 7 
years: appointed, by the council in 
joint meeting: salary, $1200. 

4. Clerk of the superior or 

supreme court, &c. ? 
A. Zachariah Rosselli; resides at 
Trenton ; term of office five years ; 
appointed by the council and assem- 
bly, jointly. 

The office, by law, is established 
there ; as are also, the offices of the 
prerogative court, and of the secre- 
tary of state. 

5. Attorney General: &c. ? 
A. Theodore Frelinghuysen ; resides 
at Newark ; term of office five years ; 
appointed by the council and assem- 
bly jointly; salary $80. (1) 

6. When, and where, is the annu- 
al meeting of the legislature ? 

A. The City of Trenton. The legis- 











(1) He is entitled to certain fees on convictions : 
Heretofore, and as was the case at the adoption of 
the constitution, the Attorney General appointed 
his deputies at pleasure, to prosecute in those 
courts where he did not persoually attend. At 
the !ate session of the legisiature (1822) that 
baiv deprived him of this power and right, vest- 
ing the appointment of a prosecutor of criminal 
pleas, in the Justices of the Peace of each county 
respectively ; the appointment to continue 5 
years. It may also be remarked, that the gover- 
nor, pfior to the constitution, and since its forma- 
tion, as the ordinary or surrogaie general, ap 
pomted his deputies or surrogates ; the same 
legislature, however, deprived him of this con- 
stitutional power and right, and vested the ap 
pointment in the two houses of assembly, in joing. 
meeiing ; the appointment limited to 5 years. 

Whether this legislative method of appointment 
in the two cases, is any infringement of the consti- 
tution of 1776, may be matter of opinion: The 
constitutional power had always before and since 
that period, been exercised without complaint, 
and it is believed, with unexceptionable propriety. 

152 


lative council and assembly, meet 
there on the fourth Tuesday of Octo- 
ber in each year, by a constitutional 
provision; may sit on their own ad- 
journments, and empower the speak- 
er to convene them on any extraor- 
dinary occurrence. 
UNITED STATES OFFICERS. 

7. Who is District judge, &c. ? 
A. Wiliam S. Pennington; resides 
at Newark, county of Essex. 

8. Clerk ofthe District court 
&c. ? 

4. William Pennington; resides, at 
Newark. 

9. District Attorney, &c. ? 
A. Joseph M*Ilvaine ; resides, at the 
city of Burlington, county of Bur- 
lington. 

10. Marshal, &c. 2 
A. Oliver Wayne Ogden; resides at 
New-Germantown, county of Hun- 
terdon. : 

11. What Justice of the Su. court 
of the U.S. holds the circuit in your 
state, &c. 2 
A. Bushrod Washington; holds the cir- 
cuit court, which is denominated ‘ the 
third circuit court of the U. States, in 
and for the New-Jersey district.’ 














Bat it it had been otherwise, and the new regue 
lution obviously better adapted to the selection of 
those officers, an amendment of the constitution 
by the voice of the people, would seem to be, the 
ouly authority for such a change. As it is, unless 
the legislature can alter the constitution, it may 
be questioned, whether these acts and the ap- 
pointmernts under them, are de jure, valid. 
Doubtless the constitution of 1776 is very imper- 
fect in many respects, yet until altered by a conren- 
tion chosen by the people for that express purpose, 
it must be the supreme and permanent rule, as it 
was made and understood in all its departments 
und provisions, when established by the people as 
the charter of governmcnt. On the mere expe- 
dience of these chauges, supposing them to be 
constitutional, it does not appear on what princi- 
ple it was, that the appointment of the deputies 
of the ordinary was veste din the joint-meeing, 
and of the attorney-general’s deputies, in the jus- 
tices of the peace: On the reason of the thing it 
would seem, doth should have been vested either 





in the courts or the legislature, 











ee 


iE Fe, 


ome: 











The circuit, is cgmposed of the 
districts of New Jersey and Penn- 
sylvania. 

12. At what times and places, are 
District courts of the U. S. held, &c.2 
4. The New Jersey district court, 
is held at the city of Burlington, on 
the 3d Tuesdays of May and No- 
vember, and at the city of New 
Brunswick, on the 2d Tuesdays of 
March and September. (4ct Cong. 
May 4, 1822. ) 

13. Circuit courts &c. 2 
4. The circuit court, is held at the 
city of Trenton, on the first day of 
April and first day of October. 





LAWS—LAW BOOKS. 
14. What number of volumes, does 


(1) I. Kinsey’s Edition: Printed, by William 

and Andrew Bradtord. Philadelphia, 1732. 

This containsahe laws, from the surrender 
of the government by the proprietors of East 
and West Jersey to Queen Ann, on the 15th 
April, 1702, and her acceptance of the sur- 
render on the 17th of that month and year— 
up tothe 4 Geo. i. (1731.) 

. Leaming and Spicer’s edition : Containing, 
the Grants and Original Constitutions of New 
Jersey; the acts passed during the Propricta- 
ry Governments ; and other material transac- 
tions before the surrender to Queen Ann; 
(1702.) Together, with the instruments of 
surrender and acceptance ; Lord Cornbury’s 
commission as governor and instructions. 
Compiled by Aaron Leaming and Jacob Spi- 
cer, under an act of the legislature jn 1750. 
Printed, Philadelphia. By William Bradford; 
(supposed) 1751 or 1752. 

Il. Vevill’s Edition : Containing all the aets of 
assembly from the surrender of the govern- 
ment to Queen Ann, (1702,) to the Ist of Geo. 
3. (1761,) with proper tables, and an alphabeti- 
cal Index ; colleeted and published, by order 
of the General Assembly. 2 Vols. by Samuel 
Nevill Esquire, Second Justice of the Su- 
preme Court of Judicature of the Province. 
Printed by William Bradford. 

Volume 1, contains the laws between 2 
Ann. (1703.) and 25 Geo. ii. (1752.) 
Volume 2, contains the laws between 26 

_ Geo. ii. (1753.) and 1 Geo. iii. (1761.) 

1V. Allinson’s Edition : Containing the laws from 

the surrender of the government to Queen 

Ann on the 47th of April, 1702, to the 14th 
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the compiled body of your Statute 
law consist of, &c. 2 | 

4. The last compilation, is carried 
down to June 13, 1820. 

It comprehends all the public laws 
in force at that date ; commencing in 
December 1703, and continued on in 
the order of time they were respec- 
tively passed ; with marginal notes, 
references to former editions, and 
an Index to the whole. 1 Vol. p. p. 
900. Trenton. Printed by Joseph 
Justice. 1821. 

It is quoted, “ Revised Laws.” 

There have been various antece- 
dent compilations published as this 
was, under the authority of the legis- 
lature. See Rev. Laws 803. Appen- 
dix. Feb. 2, 1819. (1) 





January, 1776, with an ordinance for establish- 
ing the fees in Chaneery ; Tables, and Index, 
Compiled and published, under the appoint- 
ment of the General Assembly, and compar- 
ed with the original acts. By Samuel Allinson. 
1 Vol. Printed, Burlington. By Jsaae Collins. 
1776. 

. Wilson’s Edition: Containing the laws, from 
the estabiishment of the government under 
the constitution of New Jersey (July 2.1776,) 
to December 24. 1783: With the constitution 
prefixed ; and an appendix, containing the ar- 
ticles of confederation of the United States, 
&ec. With Tables and Index. 

Compiled, under the appointment of the 
General Assembly. By Peter Wilson, A. M. 
1 Vol. Printed by Jsaac Collins. 1784. 

VI. Paterson’s Edition: Being the laws of the 
state of New Jersey. Revised and published 
under the authority of the legislature. By 
William Paterson. New Brunswick. Printed 
by Abraham Blawvelt. 1800. 

Prefixed, is the Grant of Car. ii. to his bro- 

ther James Duke of York. Mar. 12,4663-4. 

The Release of James Duke of York, te 

John Lord Berkeley and Sir George Carteret, 

June 24, 1764; conveying to them New-Jer- 

sey. 

The Constitution of New Jersey. July % 

1776. 

The Declaration of Independence. July 4, 

1776. , 

Tht Constitution of the United States; as 
adopted in Convention Sep. 17, 1787, and af- 
terwards ratified by the several states. With 








the subsequent amendments. 
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15. Can the publick laws in pam- 

phlets, be procured, &c ? 
A. The publick laws antecedent to 
the late revision, contained in pam- 
phlets, cannot be procured it is be- 
lieved. 

There are several complete sets in 
the state library at ‘l'renton, and 
perhaps a few in private libraries. 

The first pamphlet after the 
« Revised Laws ” (ending June 13, 
1820,) commences with acts of the 
45th general assembly October 24, 
1820. ‘The annual acts, are printed 
soon after the rising of the legisla- 
ture, and may be procured of the 
state printer, at ‘l'renton. 

16.Isthere any Digest of the state 
laws &c ? 

A. There is no digest of the state 
laws, nor any in preparation. 

17. Are there any Reports of cases 
in your state courts, &c. 2 





This edition commences with an act Dec. 
13, 1703, and ends, /Vov. 21, 1799 ;—and was 
completed between the years 1794 and 1799 
inclusive ; by the late Wm. Paterson, one of 
the Justices df the Supreme Court of the U. 
States. 

It deserves particular consideration, as con- 
taining a complete incorporation of all such of 
the English statutes, as were supposed 
to be in force in 1776, with such others or 
parts of others previously or subsequently 
enacted, as he deemed fit to introduce. It is 
supposed, so far as relates to a practical and 
legislative substitution of English statutes, in 
connection with antecedent local laws and 
usages, and the existing government, to be 
more complete in its execution, than any for- 
mer or subsequent attempt. Besides which, 
the antecedent domestic statutes were tho- 
roughly revised and improved, and many parts 
of the common law altered and amended. The 
revision by Judge Paterson ends with an act 
of June 13, 1799, “relative to statutes,” in 
which there isa section declaring that from 
thence ‘ no statute or act of parliament of En- 

’ gland or Great Britain, shall have foree or au- 
thority within the state of New Jersey, or be 
considered as the law thereof.’ 

The same provision was re-enacted in the 
last revised code, by act of May 26, 1820. 
(Rev. Laws. 726.) 

VIL. Bloomfield’s Edition: Being Laws of the 





A. Coxe’s Reports; Being reports 
of cases argued and determined in the 
Supreme Court of New Jersey, from 
April term 1790 to November term 
1795, bothinclusive: By Richard S. 
Coxe. 1 Vol. Burlington NM. J. Print- 
ed by David Allinson. 1816. (1) 

This volume contains also the 
Rules of the Sup. Court to May 1816, 
inclusive. 

Pennington’s reports : “Being re- 
ports of cases adjudged in the Supreme 
Court of Judicature of New Jersey, 
(in conformity to an act of the legisla- 
ture of New Jersey ** for the publica- 
tion of Law Reports.” Passed, March 
12 1806,) from May Term 1806 to 
September term 1813, inclusive. 2 
Vols. By William Sanford Penning- 
ton, one of the Judges of said court, 
and Law Reporter.” Printed, New- 
Ark. 1808, 1814. (2) 





State of New Jersey, from /Vov. 11, 1800, to 
Feb. 22, 1811. Compiled and published, by 
Joseph Bloomfield, under the authority of the 
legislature. Trenton. Printed by James J« 
Wilson 1811. 

These, are in continuation of Judge Pater- 
son’s edition; after this, the laws were pub- 
lished in pamphlets, until an entire new revi- 
sion and compilation took place and was com- 
pleted and published in 1820, as above men- 
tioned. 

ft may be proper to mention here, that at 
the end of Bloomfield’s edition, there isan Jn- 
dex to the public laws, and to all private acts, 
between October 28, 1800, and February 22, 
1811. And atthe end of the “ Revised Laws” 
of 1820, an Index to all private acts, after 
22d Feb 1811 to June, 13th, 1820. 

By an act of Oct. 31, 1810, all laws thereto- 
fore and afterwards to be printed by authority 
of the state, are to be received in evidence in 
any court of the state. (Jtev. Laws. 546.) 

All acts of the Legislature are in force from 
the passing, unless another day is mentioned. 
(Rev. Laws. 726.) 


(1) Mr. Coxe, had also prepared a 2d Vol. of 
cases decided in the same court, from April term 
1796 to .4prél term 1801, both inclusive; which 
remains unpublished. 

(2) Vol. 1. contains cases from May 1806, to 





Feb. 1808, inclusive. 
Vol. 2,From May 1808, to Sef. 1813, inelusive, 
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Southard’s Reports: ‘“* Being re- 
ports of cases argued and determined 
in the Supreme Court of Judicature of 
the state of New Jersey, from Febru- 
ary term 1818, to May term 1820, in- 
clusive. 2 Vols. By Samuel L. South- 
ard.one of the Judges of said court 
and Law Reporter.”’ Published, Tren- 
ton. 1819, 1820. (1) 

Manumission Cases: “ Being a 
small collection of causes decided in the 
Supreme Court relative to the manu- 
mission of slaves, from November 
term 1775 to May term 1793, inclu- 
sive. Collected for and published at 
the instance of the New Jersey Socie- 
ty, for promoting the Abolition of Sla- 
very. 1794. 

William Halsted jun. Esquire, is 
the present Law Reporter (2) 

18. [s there any Digest of cases in 

your state courts, &c. ? 
4. Kinsey’s Abridgment: * Being a 
digest of the decisions of the Supreme 
Court on certiorari to courts for the 
trial of small causes, from May term 
1806 to February term 1813. 1. Vol. 
By Charles Kinsey Esq.”’ Burlington. 
Published. 1815. 

There is no other, in preparation. 

19. Are there any ‘T'reatises on 
the law, in your state &c.? 


(1) Vol. 1.contains decisions from Fed. 1816, 
to May 1818, inclusive. 
2. From Fed. 1819 to May term 1820, in- 
elusive. Also, an appendix, of decisions in the 
Court of Errors and appeals. 





(2) The first act establishing the office of Law 
Reporter was passed Mar. 12, 1806. (Her. Laws 
§28:) By this, the Reporter was to be appointed, 
annually in joint-meeting, and it was made the du- 
ty of the Justices of the Supreme Court from 
time to time, to furnish the reporter with the 
reasons in writing for the reversal or affirmance 
of ull judgments brought into the supreme court 
by certiorari directed to any justice of any court 
for the trial of small causes, and also, their opin- 
ions in writing, on all important and intricate ca- 
ses determined by them in said court. 

The reporter was required, to compile in reg- 
ular order, all cases adjudicated by the justices of 
the S. Court, on causes removed from the sever- 
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A. Conductor Generalis: * Or the 
office duty and authority of Justices of 
the Peace, High Sheriffs, under Sher- 
iffs, Coroners, Constables, Gaolers, Ju- 
rymen, and Overseers of the Poor. As 
also, the office of Clerks of the assixe 
and of the peace: To which are added, 
several choice maxims in law. 1 Vol, 
By James Parker, Esquire, late Jus- 
tice of the peace, in Middlesex county 
in New Jersey.’ Printed, New York, 
1787. 

Ewing’s Treatise; ‘ on the office 
and duty of a justice of the peace, 
sheriff, coroner, constable, and of exe- 
cutors and administrators; in which 
is particularly laid down, the rules 
for conducting an aetion in the court 
Jor the trial of small causes: Also, a di- 
gest of the laws on several important 
subjects, with a variety of approved 


Jjorms: The whole arranged in alpha- 


betical order, and adapted to the State 
of New Jersey, 1 Vol. By James Ew- 
ing esquire, one of the judges of the 
court of common pleas, and a justice 
of the peace, in the couyty of Hunter- 
don.’ Printed, Trenton, 1805. 
Pennington’s Treatise; “ on the 
courts for the trial of small causes, 
held by justices of the peace, in the 





al courts for the trial of smali causes by certiorari, 
as he should think would tend to promulgate use- 
ful information to the citizens of the state; and 
also tocollect and compile as aforesaid, the cases 
on all other important and intricate subjects, with 
the opinions of the justices of said court thereon ; 
and to furnish the printer of the State Laws, with 
such eases and opinions, regularly digested, with 
a proper index yearly: The printer was also 
required, to print the same with the laws at the 
end thereof. 

By this act, sec. 3. (I believe,) the Reporter, 
was to receive $100 per ann. as a compensation, 
having the copy-right. 

Afterwards, by an act (Fed. 12, 1818,) his sal- 
ary was raised to $150 annually : And by ano- 
ther, (March 1. 1820) his term of office was €X- 
tended to 5 years, and the salary for that year 
ending in October, was to be $250. In 1821, it 
was fixed at $200, and is the same this year, 








commencing in WVov, 1822, 
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state of New Jersey: Containing 
useful information for justices, officers 
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20. Foreign law books repub- 
lished in your state, &c. ? 


and suitors of the court. 1 Vol. By, 4. There have been several foreign 


William Sanford Pennington esqre, 


law books, reprinted in New Jersey, 


one of the justices of the supreme court! but wholly on account of booksellers, 


of judicature, of the state of New 


Jersey. Printed, Newark, 1806. 
Griffith’s Treatise; ** on the juris- 
diction and proceedings of justices of 
the peace, in civil suits in New Jer- 
sey: with an appendix, containing, 
advice to exo’rs, udm’rs, and guardi- 


ans: An EPITOME, of the luw of 


landlord and tenant: D1iRECTIONS 
and forms of proceeding, for justices 
of the peace, in criminal cases. The 
Law of sheriffs, coroners, constables 
and other township officers. The Law 
and forms of proceeding, relating to the} 4 
laying out and vacating roads. 1 Vol. 
3d edition. By William Griffith esq. 
counsellor at law, Burlington. Printed 
1813. 

The Scriveners Guide: By the 
same. 4th Edition. 

Bayards Digest: Being a digest 
of American cases on the law of evi- 
dence; intended as notes, to Peakes 
evidence. 1 Val. By Samuel Bayard 


esquire, counsellor at law. Printed, 
1810.(1) 
Smith’s History: * Being a histo- 


ry of the colony of New Jersey from 
its first settlement, to 1721, 1 Vol. 
By Samuel Smith: Printed, 1765. 

This deserves enumeration here, 
as containing much information, 
useful in the elucidation of many 
points connected with the proprieta- 
ry government and early legal insti- 
tutions. 


(1) There is also * an abstract of those laws 
of the United States, which relate chiefly to the 
duties and authority of the judges of the inferior 
courts, and the justices of the peace throughont 
the union, illustrated by extracts from Engtish 
flaw books. To which is added, an APrenpIx 


containing a variety of useful precedents. By 
Samuel Bayard esquire, counsellor at law. N. 
York, printed, 1804. 





in New York and Philadelphia. 


Reports of Cases in the 
district or circuit courts of the U. S. 
in your state, &c. ? 
4. Peters’ Reports; ‘ of cases argu- 
ed and determined, in the circuit court 
of the Uniied States for the third cir- 
cuit; containing cases determined in 
New Jersey disirict, from 1803 to 
1818. 1 Vol. By Rd. Peters jr. Print- 
ed, Philadelphia, 1819.( 2) 

22. is there any Digest of cases 
in those courts, &c. 2 

Al. None. 

23. Have any books been compo- 
sed, in your State, Ac. ? 
A. Eumenes, ** being an essay in 53 
numbers, written for the purpose of 
exhibiting some of the most prominent 
ERRORS and OMIssr0Ns of the CONSTI- 
TUTION of New Jersey as established 
July 2, 1776, and to prove the ne- 
cessity of calling a CONVENTION for 
its revision and amendment. 1 Vol. 
By William Griffith esquire, counsel- 
lor at law.’’ Printed, Trenton, 1799. 


(3) 


ATTORNIES— COUNSELLORS. 





ol. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
A. The profession of an attorney and 
counsellor, is distinct. ‘The attor- 
ney, can only act as such in the su- 


(2) See “ Pennsylvania” ante, page 239. 

(3) The legislature, subsequently, passed an 
act for taking the vote of the people at the ensu- 
ing state election on the point of calling a con- 
vention... Owing to the state of parties at that 
time in reference to the federal government, 
both sides deemed it most prudent to pass by this 


question, and very few votes were taken. 
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preme court, court of chancery, and 


court of appeals, until he is admitted 
as a counsellor, after which he may 


blend the two professions, and act in 
both.(1) 

25. By whom are attornies or 
counsellors admitted, &c. ? 
4. All attornies and counsellors, are 
recommended by the justices of the 
supreme court to the governor, for 
licenses; and upon such recommen- 
dation, they are licensed as of course 
by him, under the great seal of the 
state. 

The supreme court, by rule, regu- 
Jates the mode of obtaining a recom- 
mendation; and the license as attor- 
ney, when obtained, authorises the 
licentiate to practise as such and al- 
so as counsel or advocate, in all the 
inferior courts, but only as attorney 
in the supreme court and court of ap- 
peals, and as solicitor in chancery, 
and proctor in the prerogative court. 

The counsellors license admits 
him as an advocate, in all the courts 
of the state. 

Admission as attorney. 

According to the present rules, 
no person shall be recommended for 
license as an attorney, unless he 
shall first submit himself to an ex- 
amination before one or more of the 
justices of the supreme court at his 
or their chambers, and thereupon 
give satisfactory evidence of his 

(1) Attornies, in those courts, prosecute and 
defend all suits so far as regards the process, 
pleadings and proceedings to trial, hearing, fina) 
judgment and execution, and represent the par- 
ties on record; but they cannot in those courts 
make a motion, or argue any case or point of law 
or fact, to court or jury; nor at the circuit courts, 
either in cases civil or criminal: In all other infe- 
rior courts, an attorney’s licence, admits him to 
fall practice, both as attorney and counsellor. 

The examination, in order to a licence either as 
attorney or counsel, is uniformly held during the 
term of the supreme court, at Trenton: The exam- 
iners, (who are appointed »nnually) examine the 
candidate before the justices of that court, and 
with great giricuess. id. post. 
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learning in the law and his know- 
ledge of the practice thereof, as es- 
tablished in this state. 

To entitle him to be admitted to 
such examination, he must be above 
the age of twenty one years, have 
served a regular clerkship with 
some practising attorney of the su- 
preme court for the term of three 
years at least, if he shall have been 
admitted to the degree of bachelor of 
arts in any college or university in 
the United States, and four years at 
least, if he shall not have been so 
admitted, and shall be of good moral 
character. 


Admission as Counsellor. 


No person shall be recommended 
for license to practise as a counsellor 
at law, unless he shall first submit 
himself to an examination as afore- 
said, and give satisfactory evidence 
of his knowledge of the principles 
and doctrines of the law, and of his 
abilities as a pleader; nor shall he be 
admitted to such examination, until 
he shall have practised as an attor- 
ney for the space of three years at 
least. 

Upon obtaining the governor’s 
license, the licentiate presents it in 
open court to the justices of the su- 
preme court, and thereupon, after 
taking the oath to support the con- 
stitution of the United States, the 
oath of allegiance to this state, and 
the oath of office as attorney or coun- 
sellor, he signs the roll of attornies 
or counsellors, as the case may be, 
which roll remains with the clerk 
of that court. 

Twelve serjeants at law, (2) are 

(2) Certain members of the bar being counsel- 
lors, are from time to time called to this degrees 
so as to keep up the number of 12, and it is now 
considered purely honorary: Formerly and before 
fines and common recoveries were abolished, 4# 
they were June 12, 1799. (Rev. L.475.) it was 4 
necessary order, and lucrative to those who be- 
longed to it 
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selected from the counsellors attend- 
ing the court, three of whom are an- 
nually appointed examiners, and they 
act as such at all examinations or- 
dered by the supreme court. Coun- 
sellors, only, can be present at the 
examination of a counsellor. (See 
rules of the supreme court, Appen- 
dix.) 


Attornies and Counsellors from other 
States. 


96. On what conditions, &c. from 
other states, &c. 2 
4. An attorney from another state, 
shall not be recommended for license 
to practise in this state, unless he 
shall first submit himself to exami- 
nation as before stated; nor shall he 
be admitted to such examination un- 
less, the time which he shall have 
served asa clerk, and the time he 
shall have practised as an attorney 
in such state, shall in the whole 


amount to five years at least, and | 


shall produce satisfactory proof of 
his moral and professional standing 
in the state, from whence he comes. 
Provided, that he shall not be admit- 
ted at all, unless an attorney from 
this state would be admitted in the 
state from whence the applicant 
comes, on the same or equally libe- 
ral terms. 


Any counsellor at law from any 
other state of good standing there, 
may at the discretion of the court be 
admitted pro hac vice, to speak in 
any case in which he may be em- 
ployed. 

Generally, to obtain acounsellor’s 
license, in addition to the term of five 
years prescribed for an attorney, he 
must have practised three years as a 
counsellor in another state and sub- 
mit himself to an examination. (See 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. 2 
4. The * Court of Appeals :’ 

‘ Supreme Court :’ 


‘ Court of Common Pleas, for the 
county of f 


‘Court for the Trial of small cau- 
ses :’ (Single Justices.) 

‘ Court of Oyer and Terminer, for 
the county of af 

‘Court of General Quarter Ses- 
sions of the Peace, for the county 
of 7 (1) 

‘ Court of Chancery :’ 

‘Prerogative Court:’ ( Ordinary.) 

‘Surrogate’s Court, for the coun- 














ty of 2” (2) 
‘Orphan’s Court for the county 
of ’ 





28. Their style, &c. 2 

A. * Judges of the Court of Appeals.’ 
‘ Justices of the Supreme Court.’ 
‘ Judges of the Common Pleas.’ 








‘ Justices of Oyer and Terminer :? 
‘Justices of the Quarter Sessions 
&c. :’ 

‘ Justices of the Peace :’ 

‘ The Chancellor of New Jersey.’ 
‘The Ordinary, (3) or Judge of 
the Prerogative Court.’ 


(1) There isa ¢ Circuit Court,’ held by some 
one justice of the Supreme Court, twice a year ia 
each county, except in Cape May, where it is 
held only onee. This is only a branch of the Su- 
preme Court, (answering to the Nisi Prius court) 
for the trial of issues of fact in civil causes, in the 
county where the venue is laid. See post. 

(2) Not generally entitled a Court, in the laws; 
but he exercises certain judicial powers in cases 
testamentary and intestate, and an appeal lies 
from his decisions and proceedings to the Prero- 
eative Court. (Jtev. L. 782.) 

(3) By the constitution, the governer is made 
‘ Ordinary’ or “ Surrogate General.’ The lat- 
ter denomination is superfluous, as having only re- 
lation to one of the powers of the Ordiuary, viz, 





rules of the supreme court, Appen- 
dix.) 


the right of appointing deputies or surrogates. 
His judicial title i the ‘Ordinary ;’ the court he 
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* The Surrogate :’ 

‘ Judges of the Orphan’s Court:’ 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 
4. The following deduction, will 
embrace a general view of the courts 
of New Jersey. 


COURTS OF CRIMINAL JURISDIC- 
TION. 


I. Justices of the Peace. 

They may jointly and severally 
at their discretion, let to bail, unto 
the neat court of Quarter Sessions, 
or of Oyer and ‘Terminer and Gen- 
eral Gaol Delivery, all persons ar- 
rested or imprisoned for any crime 
or offence done or attempted in their 
respective counties, except such as 
are charged with treason, murder, 
manslaughter, sodomy, rape, arson, 
burglary, robbery, forgery or suspi- 
cion thereof, or any crime punishable 
with death, or suspicion thereof. 
(Rev. L. 142. per tot.) 

And any iustice or justices of the 
peace, before whom any person shall 
be brought for the crimes last men- 
tioned, or larceny, shall before he 
commits, take in writing the exam- 
ination of the prisoner and the infor- 
mation of those who bring him, of 
the fact and circumstances thereof ; 
which information is to be signed by 
the informant and the justice, and 
also by the examinant, if he be wil- 
ling to sign the same. | 

And the justice or justices, are to 
transmit or deliver the said exami- 
nation and information, to the next 
court in which the offender is or 
ought to be tried for the offence. And 
also to bind by recognizance, all 
such as declare any thing material 





holds is denominated “the Prerogative Court,” 
(tev. L.776.) and he is styled ‘ Judge of the 
prerogative court.’ 

Yet in that law and in others, he is informally 
ealled § Surrogate General.’ 
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to prove such treason or other of- 
fence as aforesaid, to appear in the 
supreme court the term following, or 
at the next session of oyer and ter- 
miner or general gaol delivery for 
the County, or such other court where 
the offence is cognizable, there to 
give evidence &c ; and certify such 
recognizance to said court on the 
first day thereof &c. (dd) 

And where they let to bail, they 
are to certify send or bring, the re- 
cognizance to the next court of 
quarter sessions, oyer and terminer 
&c.; and are to bind by recogni- 
zance all persons who can give tes- 
timony against the offender, to the 
next court &c, and certify &c, the 
same as aforesaid. And also, are to 
take examinations of all witnesses 
touching any offences, whether the 
offender be arrested, imprisoned, 
bailed or not, and certify them as 
aforesaid. (Jd.) 

Warrants also, of justices in one 
county, may be executed in another 
county, in the manner specially pre- 
scribed. (dd.) 

Justices of the peace, also, jointly 
and severally have power to keep aad 
cause to be kept, all laws for the con- 
servation of the peace, and for the 
good government of the citizens and 
inhabitants of the state, in their res- 
pective counties ; to apprehend, im- 
prison and punish(1) all persons who 
offend against those laws; and to 
cause to come before them all who 
break the peace, or use threats to any 
of the citizens or inhabitants of this 
state concerning his or her body, or 
the firing of his or her house, barn or 
other building, or who are not of 
good fame where they are found, and 
to enter into recognizance with suf- 


(1) The act is so; but as to conviction and 
punishment, this must be intended in the prope 





court having cognizance of the offence. 
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ficient surety, for the peace, or their 
good behaviour towards the people 
and inhabitants of the state, and for 
default thereof, to cause them to be 
kept in prison, until they do the 
same. ( Id.) 

For the foregoing provisions, see 
Rev. L. 142. 

’ Single justices of the peace also, for 
breaches of the sabbath, profane 
swearing, drunkenness, exhibiting 
plays, shows &c. without license 
may, Within 30 days after the offence, 
upon view, confession or evidence 
commit and fine offenders, in certain 
small penalties. (Rev. L. 378.) 

And so for disturbing religious 
meetings. (Jb. 352.) and perhaps in 
several other cases, they may have 
such jurisdiction, but in no instance 
it is believed, exceeding $ 20. 

Two Justices of the Peace. 

If any person be committed to gaol 
for want of bail, for stealing of the 
money or personal goods and chattels 
of another, under the price or value of 
20 dollars, any two justices of the 
peace of the county, city or town 
corporate wherein such fact was 
committed, or wherein such money 
goods or chattels was found on the 
person or in his custody, may by 
warrant under their hands and seals 
directed to the sheriff or constable of 
such county, city &c, cause the offen- 
der to be brought before them, and 
hear and determine the charge, un- 
less the offender shall make it his 
choice and request to be tried in the 
ordinary mode : (1) 

Also, two justices of the county, 
city or town corporate, may hear 
and determine the offence (if the per- 


(1) By the original act, (Fev. L. 251, 8. 32.) 
to give 2 justices cognizance, it seems that the 
offender must have been committed previously to 
gaol. It would appear however, by the supple- 
Ment to ‘that act, (Mev. L.735,s.1) that this 


son accused consent and the larceny 
be under the value of $20,) of any 
person taken before them, for dig- 
ging, pulling up, picking or gather- 





ing with intent to steal, in the night 
time, any turnips, potatoes, cabba- 
ges, carrots, peas, beans, musk or 
watermelons, or other roots, vegeta- 
bles or fruit of any kind. (Rev. L. 
252, 648, 735.) 

WI, Thé Court of General Quarter 

Sessions of the Peace. 

This court is held by the Jusiices of 
the Peace of the county, or any three 
or more of them, four terms annual- 
ly in and for each county, 


cognizance of all crimes and offen- 
ces, which by law are or shall be of 
an indictable nature, and done and 
perpetrated in the county where it 
is held. 

It has authority also, to award 
precepts to the sheriff for grand and 
petit. jurors, (2) to inspect indict- 
ments taken before them, to make 
and continue process thereupon, to 
hear and determine all such crimes 
and offences, and to punish the per- 
sons convicted of the same, accord- 
ing to law ; except in Cases of indict- 
ments for treason, murder, man- 
slaughter, sodomy, rape, polygamy, 
arson, burglary, robbery, forgery, 
perjury and subornation of perjury, 
and crimes punishable with death. 
And if indictments be found in the 
sessions for any of the last mentioned 
offences, the same shall be delivered 
to the next supreme court, or court 
of oyer and terminer or general gaol 
delivery to be held in such county, 
and there tried. (3) 

(2) By a late act (Vov. 1822.) the sheriff is to 
return 24 grand jurors and so many petit jurors 
as shall be necessary, to each term of the ses- 
sions, withont any precept. 

(3) It has been decided, by the supreme court, 
that the sessions have power to award new trials, 
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This court, has appellate jurisdic- 
tion from the orders of justices, res- 
pecting paupers, bastards, and in 
disputes between master and servant; 
and possibly in some other cases.(1) 
(For the act constituting this court, 
see Rev. L. 142.) 


Hit. The Court of Oyer and Terminer 
and General Gaol Delivery. 


This court, by virtue of the act, 
(Rev. L. 153,) and without any oth- 
er commission, is held twice a year 
in each county, (excepting Cape 
May county, where it is held only 
once) by one of the justices of the su- 
preme court and the judges of the 
courts of common pleas of such res- 
pective counties or any three or 
more of them, (of whom the justice 
of the supreme court shall always be 
one.) (2) 

It has cognizance of all crimes and 
offences whatsoever, which are by 
law of an indictable or presentable 
nature, and committed, done or at- 
tempted, within the county where 
such court is held; and authority to 
deliver the gaols in such counties of 
the prisoners therein. 

These courts may direct their 
writs and process into all the coun- 
ties of the state if necessary, to ar- 
rest and bring before them any per- 
son indicted in such court: and also, 


(1) Precepts, writs and process from this court, 
must be signed by the clerk and be under the 
seal of the court, and tested on the day the court 
adjourned in the name of the presiding justice. 
(Rev. L. 143.) 

The sessions, may also let to bail, in such cases 
as are bailable by justices of the peace. (/6. 144.) 
And they, as well as the court of common pleas, 
may issue subpenas into other counties. (Jd, 
463.) 

(2) These courts, are always to be held at 
the times of holding the circuit courts, and at any 
other time the C. justice or any other justice of 
the supreme court shall appoint; on application 
in writing by the board of chosen freehoklers of 
the county. ( Rev. L. 455. ) 
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have authority to deliver the gaols, 
of persons indicted before the ses. 
sions; and may order indictments or 
presentments found in such courts 
of oyer and terminer, and triable in 
the sessions, to be delivered to’ the 
clerk of the sessions to be tried there, 
in like manner as if originally found 
there; and may remand such as have 
been transmitted from the sessions 
to the oyer and terminer, and of 
which the sessions has jurisdiction, 
there to be proceeded upon in like 
manner as if the same had not been 
sent. (Rev. L. 153.) 


IV. The Supreme Court of the State of 
New Jersey. (In criminal cases.) 


By an ordinance, (Geo. ui. April 19, 
1723.) (3) establishing the courts 
in New Jersey, the supreme court was 
fully “empowered to have cognizance 
of all pleas civil, criminal, and mix- 
ed, within this province, as fully and 
amply to all intents, constructions 
and purposes whatsoever, as the 
courts of king’s bench, common pleas, 
and exchequer have or ought to 
have;”’ in England. 

It has not only appellate, but ori- 
ginal jurisdiction in criminal ca- 
Ses. 

Of late years however, no grand 
juries have been summoned before 
this court.(4) 


(3) Book A, A. A. of Commissions, 184, seere 
tary’s office. 

(4) If the supreme court, should try a crimina! 
case, I presume it could only be on removal of 
the cause by certiorari, from the sessions, © 
oyer and terminer; in which case, the trial would 
be at the bar of the court and bya jury of the 
county where the indictment was found, (4 5 
265, 320.) unless, the indictment was found by 2 
grand jury, summoned before the supreme court 
in the county where the court sits. 

Treason against the state, committed ov 
the state, can only be tried in this court. (Ttev. L 








185.) 
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V. The Court of Impeachments. 

The governor and council, consti- 
tute the court of impeachment, by the 
constitution: (Art. 12.) 

It provides, that any of the said 
officers (1) shall be liable to be dis- 
missed when adjudged guilty of mis- 
behaviour, by the council, on an im- 
peachment, of the assembly. 


VI. The Court of Appeals. (In crimi- 
nal cases.) 

by the const. (rt. 9.) the gover- 

nor and council, (seven whereof (2) 

shall be a quorum) shall be the 


“ court of appeals in all causes of 


law, as heretofore.”’? And that, they 
possess the power of granting par- 
dons to criminals, after condemna- 
tion, in all cases of treason, felony, 
or other offences. 

This court, can only take cogni- 
zance of criminal causes, by writ of 
error to the supreme court, after 
judgment there. 

Writs of error in all criminal ca- 
ses, not punishable with death, are 
writs of right and issue of course. 
( Rev. L. 186.) 

And in cases punishable with death, 
they are writs of grace, and can only 
issue by order of the chancellor on 


(1) Viz, judges of the supreme court; judges 
of the common pleas; justices of the peace; clerk 
of the supreme court; clerk of the common pleas 
and quarter sessions; the attorney general; secre- 
tary of state; and treasurer. ( Const.) 

(2) Understood to mean, 7 of the legislative 
council and the governor. 

(3) As the courts of quarter ‘sessions, and of 
oyer and terminer. 

(4) It is to be remarked alse, that the party in- 
dicted or presented in the court of quarter ses- 
sions, may before trial, by writ of cettiorari award- 
ed on motion in the S. court, or allowed by 
one of the justices of that court in vacation, re- 
move the indictment Ke. into the supreme court, 
on entering into recognizance Ke: (Rev. L. 406.) 

In this case, (unless quashed) any issue upon it, 
is to be tried at the next circuit court of the 
‘county where found. (Jdid. ) 

There is no statute provision, for removing 


motion or petition, and on notice to 
the attorney general or prosecutor 
for the state. (Jb. 186.) Errors in 
the record in criminal cases, (as well 
as in civil) are determined in the su- 
preme court, and from their judg- 
ment a writ of error lies to the 
court of appeals, in the last resort. 

These writs, lie to all criminal 
courts of record, proceeding accord- 
ing to the course of the common 
law. (3) 

In all cases of summary proceed- 
ings and conviction, by justices of 
the peace or others, a certiorari lies 
to remove the conviction or sentence 
into the supreme court, unless ex- 
pressly denied by statute. 

But a certiorari, to remove any in- 
dictment, presentment, judgment, 
order or other proceeding, must be 
signed by one of the justices of the 
supreme court, or is absolutely void. 
( Rev. L. 408. ) 

And in all cases of certiorari. to 
remove into the supreme céurt, any 
judgment or order of justices of the 
peace or court of quarter sessions, a 
recognizance with sureties must be 
given to prosecute the same to effect 
&c, and abide the judgment of the 
supreme court &c. (Rev. L. 407.) (4) 





indictments from the oyer and terminer before 
trial, or after trial and before judgment, by cer- 
tioruri; nor even from the court of quarter ses- 
sions, at the instance of the prosecutor for the 
state: Neither is the common law in these rese 
pects altered; the prosecutor, might therefore 
remove the indictment ex debito, from the ses- 
sions, into the S. court. 

It follows, that the prosecutor as a matter of 
right, and the defendant on motion and leave, 
may remove an indictment or presentment from 
the oyer and terminer into the supreme court, 
upon the principles of the common law; for it is 
to be observed, that the statutes, constituting the 
courts of quarter sessions and oyer and terminer, 
are merely affirmative, giving these courts juris- 
diction, to try indictments, and render judgments, 
but in no respect, taking away the superintending 
power of the supreme court. (See Rev. L. 142- 
152.) 





A certiorari therefore lies, either ex gratia or 
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COURTS OF CIVIL JURISDICTION. 


I. © The Court of a single Justice of 
the Peace.” (1) 


This is a court of record held by a: 


justice of the peace, at any time and 
place within the county, specified in 
the summons or warrant. 





ex debito, in all cases of criminal proceeding, to 
the sessions or oyer and terminer betore or after 
judgment; ora writ of error as before me:tioned, 
after judgment. And so, to all inferior courts anc 
jurisdictious not proceeding according to the 
course of the common law, a certiorari lies to re- 
move their proceedings in any stage of them, 
(unless limited in time or restrained, as it is 1 
many particular cases by statute) in order, to ex- 
amine them and quash, arrest, proceed to trial, 
affirm, give judgment, or remand, on the princi- 
ples of the common law, (See 2 Bac. 558. Tit. 
certiorari. 4 Blac. 265, 320, 321.) 

It this were notso, the most grievous and irre- 
pairable injuries might ensue, Mens lives could be 
taken by jurisdictions having no authority: infa- 
mous punishments be inflicted where the indict- 
ment or accusation was wholly defective, or con- 
trary to law; or the proceeding or judgment, in- 
volve pecunjary loss or damage to mens proper- 
ty, before any redress or remedy could be obtain- 
ed, although entirely groundless or erroneous. 

For what relates to the original constitution of 
courts civil and criminal, under the royal govern- 
ment &c; writs of error &c; See * courts of civil 
jurisdiction.’ . 

(1) The most universal and important judicial 
powers of justices of the peace in civil cases, be- 
ing those which they execute singly, under the 
statute establishing courts for the trial of small 
causes, and its supplements (ev. L. 629, 641, 
Pamph. Nov. 23, 1821.) 1 have omitted for the 
sake of convenience, making distinct heads of 
their jurisdiction singly or otherwise, in certain 
particular cases of a civil nature, wherein juris- 
diction is given to them by statute. 

The mostimportant are the following. 


Forcible Entry. 


1. Single justices have cognizance, of forcidle 
entries and detainers, forcible detainers, and un- 
lawful detainers, committed in their respective 
counties. 

The trial of such complaints before him, is 
by jury; the eases in which allowed, and the meth- 
od of proceeding being particularly prescribed 
and regulated by statute. (Rev. 1. 349.) A cer- 
tiorari into the supreme court, lies after judg- 
ment. ( Jd.) 





He may try, every suit of a civil 
nature at law, where the debt, ba- 
lance, or other matter in dispute, 
does not exceed exclusive of costs 
the sum of one hundred dollars, al- 
though the cause of action did not 
arise in the said county: Except, 
however, actions of replevin, slan- 
der, trespass for assauli, batiery or 





hasiardy. 
~ 


II. Any ¢wo justices of the county in which a 
bastard is born, may take order tor the relief of 
the township, city, borough Xe. in which the bas- 
tard is born; and also take order for the mainte- 
nance of the bastard by charging the mother or 
reputed father Ke. 

And a single justise may, where a bastard is 
born and likely to become chargeable, or where 
the woman shali declare herself with child, and 
that the child is likely to be born a bastard and 
become chargesbie Xe and on ber oath, charge 
some person us having begotten the ehiid, take 
order in the case, to some extent. (fev. L, 171.) 

ln these cases, the revising power is in the 
quarter sessions, by appeal. 


Settlement Cc. of Paupers. 


So in cases, relative to the settlement and re- 
lief of paupers or poor persons; two justices, have 
jurisdiction, and a single justice may do some 
particular acts, (/tev. L. 35, 375, 763.) Relief 
against orders &e, is by appeal to the sessions, or 
by certiorari. 


Landlord and Tenant. 


So where the tenant deserts the premises, 2 or 
more justices may put the landlord in possession, 
(Rev. L.191.) Their proceedings are reviewed 
by the supreme court, ina summary way, who 
may affirm, or order restitution with costs. (/d.) 


~Vasters and Servants. 


Ill. Any three justices of the peace, (if one 
being complained to cannot compound the maiter) 
constitute a court for the hearing of complaints 
between master and mistress, and his or her 
clerk, apprentice or servant. From whose ad- 
judication, an appeal lies to the next court of 
general quarter sessions of the peace. (Rev. /. 
366.) 


Emancipation. Poor Children. 


Single justices, or two or more, have also un 
der various statutes other special powers assigned 
to them of a judicial nature, as binding out poor 
children (Rev. L. 41. 763.) emancipating slaves, 
the owner consenting &c. (Rev. L, 373, 679.) 
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imprisonment, or any action where-- 
in the title to any lands, tenements, 
hereditaments or other real estate, 
shall or may come in question.(1) 

Asingle justice may also, issue an 
attachment against an absconding 
or absent debtor, on demands not 
exceeding $20. (Rev. L. 562.) And 
by an act in WVov. 1822, for $59. 
Pamph. 

It has been decided by the supreme 
court, that justices of the peace, 
have not jurisdiction of an action of 
trespass for mesne profits, after re- 
covery in cjectment. 

Nor, of action of trespass to the 
permanent injury of the frechold. 

Nor, in actions of trespass on the 
case, for injury to land by fire. 

Nor, for overflowing land to the 
permanent injury of the freehold. 

Nor, of covenant, for breach of 
warranty of title. 

The territorial jurisdiction of the 
justice, is co-extensive with the coun- 
ty. His writs, precepts and pro- 
cess, run in and through the county; 
and he may award writs of subpoena 
ad testificandum, into other counties. 
(Rev. L. 629.) 


Plea of Title. 
ifthe defendant as a justification, 
pleads title to any real estate in him- 


self, or another under whom he act- | 


ed or entered, he must commit the 
plea to writing, sign the same, and 
deliver it to the justice, who is to 
countersign it and deliver it to the 


plaintiff; and thereupon it is made | 


lawful for the plaintiff, to commence 
and prosecute his action against the 
defendant inthe supreme court, and 
recover any damages he may be enti- 
tied to, with costs. 

(1) When a trial has once commenced before 


a justice, there shall be no yadgment of nonszit, 
but be carried on to a close, and judgment final 


But before the justice receives 
such plea, the defendant must give 
bond to the plaintiff with one good 
security, being a freeholder in the 
county, in the penalty of 4100, con- 
ditioned that if the plaintiff. shall 
commence and prosecute his action 
before the next supreme court, the 
defendant shall appear thereto and 
put in special bail within 20 days af- 
ter the next term olf the supreme 
court, and pay such costs as may be 
awarded against him in the said ac- 
tion. ‘This being done, the justice 
dismisses the action, otherwise, he 
is to proceed as if the plea had not 
been tendered. (Rev. Law. 629. &c.) 











Timber Act. 

In actions for penalties, under the 
act to prevent the unlawful-waste of 
timber, (fev. L. 629.) a justice has 
also jurisdiction to the amount of 
$100, and is to proceed notwith- 
standing any claim the defendant 
may make to the land, unless he im- 
mediately enters into bond to the 
plaintiff, with one or more sufficient 
sureties, being freeholders, in dou- 
ble the sum demanded with a sufti- 
ciency for costs of suit, conditioned 
for his (or their) appearance at the 
next court where the same may be 
cognizable, in an action of trespass, 
and to pay the damages found against 
him (or them.) with costs of suit. 

Either party, after the defendant 
has appeared and pleaded and before 
| the justice has proceeded to inquire 
into the merits, may demand a jury: 
and then the justice is to issue a ve- 
nire for a jury of 6 men ifthe demand 
do not exceed $16, and for 12 men, 
if above that sum. (Rev. L. 654, 
772.) 


4 di “we 
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. Appeal. 
From any judgment of the justice, 
(eacept such as are given on default,or 





upon the merits be entered thereon. (Act of Nov. 
27, 1820, Pamp. 209.) 


in the absence or by the confession of 


' 
: 
{ 
+/ 














eee oe = 





ee ee 








etn - 











: Te ene. 





POI ae 


Slr i 








ii 





1166 [1821 2} NEW JERSEY. stare Law, AND REGULATIONS, 


the defendant, or where the debt, ba- 
lance or other matter in dispute does 
not exceed $3) either party may ap- 
peal to the next court of common 
pleas. (Rev. L. 640.) 

The appeal is to be granted by the 
justice to the party, on entering into 
bond (1) to the other party, with at 
least one suflicient surety being a 
freeholder in the county, in double 
the sum for which judgment was gi- 
ven, conditioned, that the appellant 
shall appear and prosecute the ap- 
peal in the said court of common 
pleas and abide the judgment of that 
court, and pay such further costs as 
shall be taxed, if the ‘udgment be af- 
firmed. (Rev. L. 640.) 

Appeal after verdict, or report. 

So also, an appeal lies from a judg- 
ment on a verdict or report of refe- 
yvees, within the same time, and in 
the same manner, and upon like 
bond. (Jb. 796.) With this further 
in such case, that the party demand- 
ing an appeal, at the time of filing 
the appeal bond with the justice, 
shall also file his aflidavit, that the 
appeal is not intended for the pur- 
pose of delay, and that he verily be- 
lieves he hath a just and legal de- 
fence to make on the merits, &c. 
which affidavit is to be returned &c. 
(Nov. 23, 1821. Pumph.) 

And where the appeal is made on 
a judgment after verdict, it is to be 
heard and determined as in other 
cases, unless either party demand a 
jury, (2) in which case, the sheriff 
by order of the court and without 
writ shallreturn a jury immediately, 
or at such future time as the court 
directs. (Nov. 23, 1821. Pamp.) 


(1) The court of common pleas, may permit 
the appellant to substitute a new appeal bond, if 
no delay in the trial of the appeal is thereby oc- 
easioned. (WVov. 23, 1821. Pamph.) 

(2) Which is granted of course if prayed at 
the return of the appeal. 





And where the judgment is ona 
report of referees, the court on ap- 
peal may inquire into the report, 
and affirm or set it aside for the same 
causes and on the same principles, 
as reports of referees are set aside in 
such court in other cases, and award 
a trial before themselves if need be, 
as before mentioned. (.Vov. 23, 
1821. Pamph.) 


Amendments. 

Where the appeal is after verdict, 
the court before they proceed to hear 
&c. may amend the process, pro- 
ceeding, verdict and judgment, in 
all matters within the act respecting 
amendments and jeofails, or if incon- 
venient actually to amend, to be con- 
sidered as done. (Rev. L. 797.) 


Trial, on appeal. Evidence. 

In all cases upon appeals, (except 
from a judgment on report of refe- 
rees, where the court are to inquire 
into the validity &c. (see ante,) the 
trial before the court proceeds deno- 
vo in a summary manner upon the 
pleadings, documents and evidence 
before the justice ; and is to be con- 
fined to the same evidence that was 
offered upon the trial before the jus- 
tice, unless the party (intending to 
offer other testimony or evidence) at 
the term to which the appeal is made, 
file an affidavit with the clerk of the 
court stating, that he hath newly dis- 
covered evidence, and setting forth 
the substance of the same and the 
names of witnesses to be examined, 
which evidence (if otherwise legal 
and proper) is then to be admitted. 
(Nov. 23, 1821. Pamph.) 

But where the justice admitted il- 
legal or rejected legal evidence, the 
court on the appeal shall reject the 
legal and admit the legal evidence. 
( Rev. L. 640.) 

Certiorari. 
No certiorari to the supreme court 
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lies to the justice in any of the cases 
in which an appeal lies to the com- 
mon pleas, but the party thinking 
himself aggrieved shall have relief 
on the appeal only, and that as to 
both matter of law and fact. ( Rev. 
L. 798.) 

The cases in which an appeal does 
not lie (and a certiorari does) are, 
where the judgment is by default, or 
in the absence, or by confession of the 
defendant, or where the demand or 
matter in dispute does not exceed $3. 
(Rev. L. 640.) 

A certiorari nevertheless, will lie 
to remove the judgment of the court 
of common pleas, on the appeal, the 
act in this respect not extending to 
the court appealed to. (Rev. L. 798.) 

Judgments under the small cause 
act, are to be removed by ceriicrari 
and not by writ of error. 
642.) 

The certiorari in these cases, is 
regulated by statute. (Rev. L. 642.) 


Justices, how appointed. 


Justices of the peace are appoint- 
ed, by the council and assembly 
jointly, and hoid their offices ior five 
years. The number in cach county 
is unlimited, and in the whole state 
at this time, may amount to 700. (1) 


IT. The Court of Common Pleas. 
This is a court of civil common 


(1) ORIGIN OF THE COURT, &e. Xe. 

The courts of justices of the peace, are of 
ancient origin in New Jersey. 

In Dec. 1675, (L. & S.99.) under the pro- 
prietary government, in East Jersey, the assem- 
bly created “a monthly court of small causes,” 
to be held by two or three persons (to be chosen 
by the Towns yearly, and a justice of the peace 
always to be one of the three chosen,) with jn- 
risdiction in matters of debt under 40s. This court 
existed (with some alteration, L. & S. 229,) un- 
til the surrender of the proprictary government. 
(1702.) 

By an*ordinance of Geo. ii. (Ap. 29, 1723,) at 
the court of St. James, made by the advice of the 
Lords of the privy council, every Justice of the 


(Rev. L. | 
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law jurisdiction, held in and for each | 


county, four times in a year, at the 
court house. 

The judges are appointed for the 
several counties, by the council and 
assembly in joint-meeting for five 
years, and commissioned by the go- 
vernor. (Const. ) 

The number is unlimited, and af 
the discretion of the joint-meeting in 
all the counties, and in fact, varies 
from time to time, in the same coun- 
ty. In some, there have been 380 
at a time, but the average at present, 
may not exceed 12 or 15. 

Any one (2) or more of the judges 
hold the court, and execute all the 
judicial duties of it. 

It is not required, that the judges 
should possess any legal education 
or qualifications : 

They choose, (by custom) their 
own president for a year, and re- 
ceive no salary or compensation as 
judges of the court, but theu pro- 
portion of certain fees allowed by 
law in proceedings before them, 
rarely amounting, (if the attendance 
be numerous) to their expenses at 
court. 

Their territorial jurisdiction, is 
only co-extensive with the county ; 
but, (as weil as the court of Q. Ses- 
sions) they may issue process of sub- 
pena tor witnesses, throughout the 
state. (Rev. L. 462.) 





Peace, residing within any 
New Jersey, was empowered to have “ cogni- 


town or county in 


zance, of all cases of debt and trespasses of the 
value of 40s. or under, to be finally determined 
without # jury, excepting such cases where the 
title of lands, are or may be in any wise con- 
(Sook A. A. A. of Commissions. 184.) 

In 1768, the jurisdiction was increased by 
act of assembly (2l/s. 313.) to 6.L. with power to 
issue a venire for a jury of six meu; and was 
again remodelled in 1775, (.dils. 468.) with the 
like jurisdiction; and since then, it has been ex- 
tended by various acts of the legislature, to the 
present sum of B100. 

(2) The ordinance of Geo. i?. 4/. 29, 1725, en- 


cerned. 
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It is not necessary, however, in 
these or the justices’ courts, that the 
cause of action in transitory suits 
should arise within the jurisdiction. 

As to the subjects of it in civil com- 
mon law cases, they are not defined 
by the constitution, nor any statute 
existing previous to or made since 
the declaration of independence. 

It is generally held, that this court 
has unlimited original jurisdiction at 
common law, in all personal actions 
where the freehold does not come 
in dispute, with some restriction as 
to costs. (1) 

On all judgments in this court in 
civil causes at common law, a writ 
of error lies into the supreme court. 
(Rev. L. 401.) 





tablishing the courts of New Jersey, nor any pro- 
vincial law, or law since the revolution deter- 
mines, IT believe, whether one or less than all, 
may hold the court. But one judge of the common 
pleas has always been deemed acourt. It seldom 
however at present occurs, that it is in fact held 
by one: Lt is but of late years, that ithas been the 
practice to fill these courts with so many judges ; it 
is attended with many bad consequences, and 
* productive of no one ‘advantage in the administra- 
tion of the law; four or five judges, which was 
formerly the number, would certainly be a pro- 
per limitation. 

(1) COST'S.—In_ regard to these, if a suit is 
brought in the common pleas for any demand cog- 
nizable before a justice, and the plaintill recovers 
any sum which (without costs) shall not execed 
$100, then no costs are allowed, unless before 
the suit commenced, he had taken an oath or af- 
firmation bejore a justice and filed it in the clerk’s 
office of the court in which the suit was commen- 
ced, stating, that he believes the sum due or da- 
mages susiained, exceed $100, and then costs 
may be recovered. (Rev. L. 641.) 

And so, if a creditor shall declare on oath or 
affirmation before a justiee of the peace, (to be 
_ filed in the clerk’s office at the time of sealing the 
process,) that he believes the debtor is not pos- 
sessed of goods and chattels, sufficient to satisfy 
his demand, he may sue for the same in the court 
of common pleas, and obtain judgment thereon 
with costs. (ev. 1. 644.) The reason of this is, 
that a justice can issue no execution against real 
estate. 


Besides the common law cognizance of this | 
court, it possesses original, and in some instances | 








The writ issues out of the supreme 
court; (Rev. L. 401.) anda judg. 
ment there, may again be removed 
into the court of appeals by writ of 
error issued from the chancery, 
( Rev. L. 400.) 

On writs of error into either court, 
the court of error decides only on 
errors of law apparent upon the re- 
cord ; and in most respects with re- 
gard to the operation of a writ of er- 
ror, bail, &c. and proceedings on the 
prosecution of it, the practice is ac- 
cording to that of the courts in En- 
gland, but regulated here by particu- 
lar statutes. (See Rev. L. 400, 424, 
5, 6, 693.) (2) 





exclusive jurisdiction, of a swmmary nature in par- 
ticular cases, asinthe matter of Insolvent Debtors; 
(fev. L. 216, 651, 762, Pamph. Laws—NVovem- 
ber, 1822.) Inthe case of laying out Roads ; (Id. 
615. 661.) In prosecutions in rem under the act 
respecting the Slave trade ; (Id. 373.) Respect- 
ing Taxes; (Id. 465.) Fisheries; (Id. 373. 54, 
&c.) Wrecks ; (Jd.716.) and in some other eases ; 
the certiorari lying in all instances, where not ta- 
ken away. 


(2) Origin of the court of Common Pleas. 


The general jurisdiction of this court in cases 
of common law procedure, can only be ascertain- 
ed from the last ordinance of the king in council, 
existing at the deelaration of independence, and 
the subsequent adoption of the court in the con- 
stitution, and by an existing law passed immedi- 
ately afterwards: The constitution in regard to 
this court, as well as the supreme court, merely 
directs how the judges are to be appointed in 
them respectively, thereby impliedly adopting 
them, with all the judicial power they had at the 
time, and compatible with the new order of 
things. 

I subjoin what follows, as illustrating the juris- 
diction possessed by the common pleas. 

This court, during the proprietary govern 
ment in East Jersey, ( See act of 1675. L. & 8. 
96, 280. ) was united with the court of sessions: 

By the denomination of ‘ County Courts,” 
they had jurisdiction of all eauses actionable, above 
40s. from whence no appeal was granted under 
the sum of 120. except to what was called, the 
‘ Bench or Court of Chancery.’ 


And by act of 1694, they had power to hear, 
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i114 ** THE SUPREME COURT OF 
NEW JERSEY.”’ 


Mumber of Justices : Salaries &c. 


This court at present, consists of 
a chief justice and two associate 
justices, who are appointed by the 
council and assembly jointly ; they 





try, and finally to determine all causes and cases 
criminal (where lite or limbis not concerned,) 
and civil causes triable at common law arising 
in said county. (L. & S. 347.) 

At the surrender of the government to Queen 
Ann in 1702, she by her instructions to Lord 
Cornbury, (ov. 16, 1702. Leaming & Spicer, 
631.) the first royal governor of New Jersey, 
prohibited him from creating or establishing any 
courts, not before created or established, without 
her special order. Butin her commission to him, 
Dec. 5, 1702, ( Ibid. 651._) gave and granted un- 
to him, full power and authority by and with the 
advice and consent of the council, to erect, con- 
stitute and establish, such and so many courts of 
judicature and public justice within the province, 
as he and they should think fit and necessary, for 
the hearing & determining of all causes as well cri- 
minal as civil, according to law and equity ; and to 
appoint judges, and in cases requisite, commis- 
sioners of oyer and terminer, justices of the peace 
and other necessary officers, &e. 

Shortly after the surrender, the assembly pas- 
sed a law establishing courts, which was disallow- 
ed by the king. 

On the 29th of April, 1723, the King,(Geo. ii.) by 
the advice of the Lords of the privy council at the 
court of St. James, established an Ordinance 
(Book A. A. A. of Commissions, 184.) which 
may be considered as the foundation of the juris- 
diction of the courts of New Jersey in civil and 
criminal cases, at common law. 

By this ordinance it is directed “ that, the 
county courts for the holding of pleas, continue 
to be held in each of the several counties of New 
Jersey, to hear, and by verdict of twelve good, 
honest and lawful freeholders inhabiting within 
the said respective counties where the said court 
is held, to try and determine all suits, controver- 
sies, quarrels and differences that may arise with- 
in the said counties, for any sum above the value 
of 40s. causes wherein the right or title of any 
lands, tenements or hereditaments are in any 
wise concerned, excepted ; which said suits, &e. 
shall be tried and determined in the said courts, 
by a jury of twelve good and lawful frecholders as 
aforesaid, and not otherwise.” 

lt is also ordained, “ that on any special ver- 
dict found by a jury in any of the said courts, or 
any joinder in demurrer or pleading, whereby any 


154 





receive a commission from the go- 
vernor and hold their oifices, by the 
constitution, for seven years. ( rt. 


12.) (1) | 
Their salaries, are annually de- 
termined by law: For this year, 
(1823) the C. Justice has $1200, 
and the associate justices each 


(1) The number is always regulated by law. 
By an act of June 6.1799, (ev. L. 453.) it was 
to consist of a chief justice and 3 associate jus- 
tices; and now by the act of Mar. 10. 1806, 
(ftev. L. 528) ot a chief justice and 2 associate 
justices, 

It may be held by any one of the justices, and 
every day of the term (which is unlimited) isa 
return day. (Rev. L. 453.) 





point of daw may be in issue, (such points of law 
as are necessary to be determined by the judges 
of the said courts, for reguiation and information 
of the jury only excepted,) shall be transmitted to 
the supreme court, at the next court, that judg- 
ment may be given thereon by the justices oi the 
supreme court” 


Until the revolution, this ordinance appears to 


have been the source of all the jurisdiction of this | 


court. 

And soon after the constitution of this state was 
adopted, the legislature enacted, “ that the seve- 
ral courts of law and equity of this state shall be 
confirmed and established, and continue to be 
held with the like powers under the present go- 
vernment, as they were held at and before the 
declaration of Independence.” (Oct. 2, 1776. 
Pat. L. 38.)° 

Since the revolution, no act has been passed li- 
miting or changing the original common law ju- 
risdiction of this court; although it has received 
many accessions of authority in particular cases 
ofa summary and appellant nature &c. and the 
mode of proceeding on error in law and in other 
respécts, has been altered. 

It has however been generally held, that its ju- 
risdiction extends to all Personal actions, and is not 
limited in amount.t 


* This act appears to be omitted in the late re- 
vision; but is not repealed, so far as respects 
this subject. 

{ Jt has always been agreed, that no action in 
the realty can be brought in the common pleas, 
which could only be grounded on the restriction 
contained in the ordinance of Geo. ii. and that, 
equally extends to every case where the “ right 
or title to any lands &c. are in any wise con- 
cerned.” 
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$1100. They are also entitled to 
certain fees on law proceedings and 
an allowance for travelling expen- 
ses on the circuit, which may in- 
crease their compensation in the 
whole, to $1300 or $1400 annually. 


Terms. 

It holds four stated terms in each 
year, at Trenton; viz, on the last 
Tuesday of February; the second 
Tuesday of May; the first Tuesdey of 
September; and the second Tuesday 
of November. (Rev. L. 453.) 


Jurisdiction. : 
The territorial jurisdiction of this 
court in civil causes, extends 


throughout the state. 

It has cognizance by original suit, 
of all actions and demands at com- 
mon law, whether real, personal, or 
mixed. 

In real and mixed actions, as in 
ejectment, waste, partition and dow- 
er &c, its jurisdiction is exclusive, 
and in all personal actions, concur- 
rent with the courts of common pleas 
and courts for the trial of small cau- 
ses, above the value of Z5. (1) 

It has also, exclusive cognizance 
of suits on sheriff’s bonds. (Rev. L. 
238. ) 

It may be laid down in general, 
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that this court possesses all the com- 
mon law jurisdiction, of the several 
courts of King’s Bench, Common 
Pleas, and Exchequer in England, 
(unless where specially restrained un- 
der the constitution, or by acts of the 
legislature, which is the case in some 
few instances ;) and it proceeds to 
determine as those courts might, up- 
on the subject matter in question, re- 
gulated however in the forms of pro- 
cedure by our own statutes, where 
they prescribe rules or vary the 
practice used in those courts, respec- 
tively. 

This court is fully possessed under 
the ordinance which established it 
and by the common law, (which com- 
mon law our constitution adopts, 
subject to legislative alterations, ex- 
cepting the trial by jury) of all the 
remedial writs which belong,to West- 
minster Hall, in the exercise of their 
judicial powers. 

Such as those, of Mandamus, Pro- 
hibition, Scire Facias, Habeas Cor- 
pus, Procedendo ad judicium, Inquiry, 
Certiorari, Quo-warranto &c. In 
most of which cases, the proceedings 
are regulated by particular statutes, 
and where not, are conducted upon 
the principles of the common law. 
(2) 





(1) Costs. 


But where the sum recovered does not 
exceed $200 exclusive of costs, the plaintiff is to 
have no costs; unless, where the freehold, in- 
heritance or title to lands, tenements or heredit- 
aments or other real estate may in any wise come 
in question. (/tev. L. 309) 

Aud so, if the cause has been removed into 
the Sup. Court by the defdt, the pltf, recovering 
any sum has full costs. (76. 509. 666.) And in 
actions of ¢respass in the supreme court, if any 
damages are recovered, and the judge at the tri- 
al shall find and certify on the back of the re- 
cord that the freehold, inheritance, or title to 
lands, tenements &ce. came in question on the tri- 
al, the pltff. recovers full costs. (/4. 666.) 

[And should a personal action, as trespass 
quare clausum fregit, or any other action be 


brought in the common pleas, wherein the right, 
or title of any lands, tenements or hereditaments 
are any wise concerned, such court could not try 
or give judgment in such cause, having no juris- 
diction in that case: If they proceeded in such 
cause, a prohibition would lie, or the judgment 
be reversed on error, if the fact appeared on 
the record; or be merely void: If this were 
otherwise, the common pleas might try title in all 
cases, by actions of trespass. ] : 

The Supreme Court exclusively, has cognt- 
zanee of treason against the state, committed out 
of it ; which is to be determined by the court and 
ajyury of the county in which it sits, as if the Wea 
son had been done therein. (fev. L. 186.) 

(2) Inthe case of negroes, mulattoes, mestees 
or indians, in the custody of persons claiming their 
service, on a Habeas Corpus prosecuted for their 
freedom in the supreme court, the person ' 
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Pleadings. Issue. Venire. Trial &c- 


Actions brought in this court, of 
whatever kind, are conducted to is- 
sue in fact or law, according to the 
rules of law and practice establish- 
ed. 

Personal actions, are commenced 
by summons or capias, and the plead- 
ings are according to the common 
law, where the suit or defence is 
founded on the common law. 

In respect of bail, the manner and 
times of entering the pleadings, &c. 
they nearly accord with the practice 
of Westminster Hall, but are minute- 
ly regulated from the commencement 
to the final execution, and after- 
wards, on error, by particular stat- 
utes. 

In respect to real estates, the com- 
mon action of ejectment, conducted 
in all respects on the principles of 
the law of England, prevails: In 
dower, partition and waste also, the 
proceedings conform to the same 
law. 

All issues joined in the supreme 
court (or in any other court and re- 
moved there) and to be tried by the 
country, must be tried in the county 
where the lands &c. in question are 

situate, or the cause of action or of- 
fence arose or was committed: (Rev. 
L. 453.) 

Yet the court (if they think proper) 
may, on motion of either party or- 
der the trial to be at the bar of the 
court, where the property in dispute 
is of the value of $3000. In which 
case, a venire issues to the proper 





whose custody the negro &c. is, may in the re- 
turn, aver his right to the services of such negro 
&c. for life or other term, whereupon the prose- 
eutor shall instantly join issne by denying the right 
&e, on which the court is to award a venire facias 
to the sheriff &c. of the county where the defend- 
ant resides, to return a jury to the circuit court 
in such county, to try the fact &e._ (ev. L. $76.) 
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officer to return a jury at the bar, 
from such county.(Jd.) (1) 

But where it appears proper and 
necessary, the court has power to 
order the trial to be by a jury from 





a foreign county, (dd. 310, 453.) and 
then, the venire issues to the sheriff 
of that county, to return a jury at 
bar. 

In actions merely transitory, (que 
sunt nullius loci) the plaintiff lays the 
‘venue in any county, at his pleasure; 
but as this liberty might be used op- 








pressively, the court in its discre- 
tion and on application, may change 
the venue, by directing the trial to 
bein the county where the cause of 
action arose, or the plaintiff or de- 
fendant resided at the time the ac- 
tion was brought, or if the defendant 
be not an inhabitant of the state, in 
the county in which the process is 
served. (Rev. L. 453.) 


Special jury: View, &c. 

This court (as well as the courts 
of common pleas and quarter ses- 
sions_.) may, on motion, order a spe- 
cial jury in all cases, except on in- 
dictments where the party is entitled 
to challenge peremptorily, or with- 
out cause. (Rev. L. 3138.) (23 

And this court, (as well as the 
common pleas) in any action where 
it appears proper that the jury 
should havea view of the lands or 
place in question, may order such 
view. (Id. 312.) 


Judgments on demurrer or default. 
Where the pleadings end in a de- 


(1) This is not of course, the court usually re- 
quiring that the party by affidavit or otherwise, 
should satisfy them, that it is essential in that par- 
ticular case to the complete administration of jus- 
tice, that it ought to be done. 

(2) It would seem there is no provision fora 
special jury, 00 indictments tried in the oyer and 





terminer. 














murrer or issue in law, the court 
proceeds to determine the case and 
give judgment. And if there be al- 
so anissue of fact, the issue in law 
is first determined. (Jd. 422. ) 

On interlocutory judgments by de- 
fault in assumpsit, the court assess 
the damages and give judgment, un- 
less either party requests a jury, 
and then a writ of inquiry is award- 
ed to the sheriff of the proper county. 
(dd. 423.) 


Bonds &c. with special conditions. 


Where the action is upon a bond, 
deed or writing other than for the 
pay ment of money, the plaintiff may 
assign as many breaches as he will, 
and upon issue joined, the jury on 
trial assess the damages &c. (dd. 
305.) 

If in such case judgment is giv- 
en for the plaintiff on demurrer, 
by confession, or default, he may 
assign the breaches on record, upon 
which a jury shall be summoned to 
inquire of such breaches and assess 
the damages. (Jd. 305.) 

In this case, a writ of inquiry is 


(1) So where there is judgment in trespass, 
in like circumstances, a writ of inquiry issues to 


the sheriff. 
(2) Jurisdiction in certain cases. 


The supreme court has also, (by statute) 
original jurisdiction (concurrent with the common 
pleas) in the case of attachment against abscond- 
ing and absent debtors, toany amount. 

The proceedings, are specially regulated in 
both courts, by certain statutes. (Jd. 355, 733.) 

And where the debtor has real or personal 
property in several counties, the supreme court 
exclusively, may issue attachments into each. (Jd. 
734.) 

It has, (concurrent with the common pleas) 
jurisdiction by informaticn in rem against ves- 
sels employed in carrying on the trade in slaves. 
(Rev. L. 373.) 

Its jurisdiction by mandamus is exclusive, and 
regulated by statute: The prosecutor may tra- 
verse any material facts contained in the return, 
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awarded to the sheriff of the proper 
county for that purpose. (1) 


Removal by Hab. Corpus. 


Causes in the common pleas, may 
be removed on habeas corpus cum cau- 
sa into this court by the defendant 
before issue joined in law or fact, 
but not after; and if presented after 
such issue, the court is to disregard 
it. (Jb. 310.) 

Nor can any cause be removed in- 
to the supreme court by habeas cor- 
pus, unless the defendant enter into 
recognizance to the plaintiff, with 
two suflicient sureties in double the 
sum demanded, for the payment of 
the condemnation money and costs. 
And such recognizance is to be filed 
on the return day of the writ, ora 
procedendo, be awarded. (Jb. 424.) 

On the return of the hab. corpus 
and bail perfected, the parties are 
deemed to be in court, and the plain- 
tiffis to declare and the defendant to 
plead within the times allowed by 
law, or the plaintiff is nonprossed, 
or judgment against defendant by 
default. (1b. 424, 425.) (2) 








to which the party making it may reply, take is- 
sue or demur; and if any issue is joined on the 
proceedings, it is tried as other issues of fact are 
in the proper county. (/tev. L. 160.) 

In guo warranto, their jurisdiction is also ex- 
clusive; and the proceedings regulated by statute. 
The form is by information in the nature of a 
quo warranto in the name of the attorney general, 
obtained on leave. The cause proceeds t« issue 
in law or fact, which is tried on the issue, as is 
usual in such cases. (fev. L. 206.) 

It has also, exclusive jurisdiction in some other 
cases of a summary kind, by statute; as in the ap- 
pointment of commissioners te ascertain county 
lines;( Rev. 1.353.) and surveyors ur highways 
in the case of laying or altering reads on any part 
of a line between two counties or part in one coun 
ty and part in another, and in case of a caveat 
against the retur:, to appoint the chosen freebol- 





ders, to review. (Jb. 616, 619.) 

















THE CIRCUIT COURT. 
General organization. 


This is a court established by sta- 
tute, (Rev. L. 453.) and is in the 
place of the nist prius court appoint- 
ed by the king’s special commission 
annually, in England. (3 Blac. 58.) 

Where causes are not disposed of 
at bar on a trial there, or by judg- 
ment on demurrer, or by confession, 
or defauit, and result in issues of fact 
triable by the country, such issues 
are to be tried in the proper county 
where the venue is laid, or to which 
it may have been changed by the 
court. 

it is held at stated times twice in 
each year (except in Cape May 
where it is holden but once,) at the 
court house in the respective coun- 
ties, before the chiefjustice or one of 
the justices of the supreme court, 
for the trial of such issues as shall be 
sent there out of such court for trial. 
(Tb. 153.) 

But no justice can hold the circuit 
twice in the same county in succes- 
sion, unless in the opinion of the 
court there be a necessity therefor. 
(Nov. 20, 1820, Pamph. 207.) 


Transcript. Venire. Postea &¢. 


The issue to be tried at a circuit 
court, is contained in a transcript of 
the declaration and pleadings in the 
cause with a proper placita (and 
nothing more, ) sent under the seal of 
the supreme court to the circuit 
court. The jury, is convened by a 
venire facias issued out of the su- 
preme court to the sheriff (or proper 
ofticer) of the county, and is returna- 
ble to the circuit and there filed, and 
the clerk of the court of common 
pleas ofthe county is pro hac vice the 
clerk of the circuit, as well as of the 
oyer and terminer, which is always 
held at the same time. 
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The court is then authorised to try 
such issues, and take such inquests 
by default or otherwise, as are or 
ought to be tried or taken there, and 
to record nonsuits and defaults &c. 

The justice, is to return the trans- 
script to the ensuing supreme court, 
with the demurrer to evidence, ver- 
dict, general or special, nonsuit, 
relicta, or other proceedings upon it 
before him, where it is recorded, fil- 
ed and judgment given upon it ac- 
cording to law. (Jb. 453.) 


Tales. 


The court may award a tales; (1b. 
455.) (1) and the proceedings at 
the circuit are in all respects con- 
formable to those of the nisi prius, 
in England. 


Subpoenas. 


Subpenas for witnesses, (as well 
as the venire) issue from the sup. 
court, returnable to the circuit. 


Bill of exceptions. 


A bill of exceptions may be prayed 
according to the statute, (Rev. L. 
293.) which is copied from the 
Sta. W. vi.—13. Ed. i. c. 31. (Blac. 
372.) (2) 


Proceedings in Bank. 


The subsequent proceedings, on a 
demurrer to evidence, special ver- 
dict, motion to set aside the verdict, 
or for a new trial or nonsuit for 
whatever cause, or in arrest of judg- 
ment, are according to the usual 
principles of law, regulated in point 
of time and form in most cases by 
statute. 


(1) As may, the court of oyer and terminer 
and court of quarter sessions. (év. L. 455.) and 
the common pleas. (1b. 604.) 

(2) As it may on trial, in all other courts to 
which a writ of error lies, civil or criminal, ex- 
cept perhaps in cases of treason or felony. (See 
1 Bac, .1b. 525. Bill of exceptions.”’) 
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Writ of Error, to inferior Courts. 

The supreme court, has original 
and exclusive jurisdiction by writ of 
error, to revise the judgments of the 
inferior courts civil and criminal 
(proceeding according to the course 
of the common law,) excepting, the 
judgments of justices of the peace 
under the act for the trial of small 
causes, where by statute, a certiora- 
riis directed, as it is also, on pro- 
ceedings in forcible entry before a 
justice of the peace. (Rev. L. 186, 
400.) 

The proceedings on writs of error 
in civil cases, are particularly reg- 
ulated by statute, (Rev. L. 170, 348, 
400, 428, 424, 425, 426, 699, 
695,) and generally, conform to the 
principles of the English law and 
practice. (See post, court of ap- 
peals, as to error.) 

On writs of error, the court deter- 
mines only upon error in law ap- 
parent on the record; but may award 
writs of diminution, and amend, ac- 
cording to the common and statute 
law. 

No writ of error lies from any 
court of common law on any judg- 
ment, but within 3 years after, un- 
less the person entitled to the writ 
be an infant, feme covert, or insane, 
and then only within 3 years after 
the disability removed. (Jb. 692. ) 

Writ of Error. 
From the final judgments of this 


(1) Decisions, on Certiorari. 

A certiorari lies, to a captain of militia, to re- 
move his proceedings in classing the militia. 
State v. Chambers. (1 Coxe, 400.) 

It lies to an assessor of taxes to bring up the as- 
sessment, on the allegation of an illegal rate on 
the prosecutors, and the court will, if there be 
eause, quash the assessment guo ad the persons 
aggrieved. State v. Wilson. 

So, to the secretary of state, to bring up for ex- 
amination the proceedings of commissioners of a 
turnpike returned into his office. State v. Com- 
missioners of the Princeton and Kingston T'urn- 


prke. 
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court, in all civil and criminal cases 
at common law, rendered on original 
suit, or on the judgments of other 
courts, an appeal by writ of error lies 
to the Court of Appeals in law, in the 
last resort. (Rev. L. 400.) This 
writ issues out of the chancery, re- 
turnable into the court of appeals. 

In what cases a supersedeas, &c, 
See court of appeals, post. 

Cerliorari. 

Beside the common law jurisdic- 
tion of this court in civil and criminal 
causes by original suit, or by writ of 
error to inferior courts of record 
proceeding according to the course of 
the common law, it possesses all the 
jurisdiction of the king’s bench in 
England in giving relief, by certio- 
rari. 

Under this writ, the justices of 
supreme court examine and affirm, 
remand or quash all orders, judg- 
ments, sentences, or proceedings of 
any kind given, rendered, or put in 
execution by any inferior courts, au- 
thorities, or persons whatsoever in 
civil or criminal cases, or done in 
the performance of official duties and 
powers, extending to persons and 
property, conferred by particular 
statutes, and where no writ of error 
lies, and no specific writ or remedy 
is provided by law for redress, and 
the writ of certiorari is not express- 
ly or by necessary implication taken 
away. (1) 





So, to remove the proceedings of officers spe- 
cially appointed by a statute to conduct an elec- 
tion, for fixing the scite of a county court house. 
State v. Justices of Middlesex. (1 Coxe, 244.) 
In which, the Ch. Justice enters very fully into 
the nature and extent of this superintending and 
exclusive jurisdiction of the Sup. Court, by cer- 
lierari. 

The writ is always in the name of the State, 
and issues to the person or officer having posses- 
sion of the return, adjudicatiop, document OF 
thing sought to be quashed. 

Where the exception does not appear on the 
face of the proceedings returned, facts going t0 
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Constitution of the Court. 

As at the adoption of the constitu- 
tion in 1776, no reference is made 
to this court other than, “ that the 
judges of the supreme court shall con- 
tinue in office 7 years and be appoint- 
ed by the council and assembly,” 
(Const. Art. 12.) its jurisdiction, as 
impliedly affirmed and adopted by 
that instrument, can only be ascer- 





establish or controvert allegations of frand, 
mistake, error or other illegality or oppression, 
are shown by affidavits. 

But a certiorari will be refused on the ground 
of publick inconvenience. State y. Anderson. (1 
Coxe, 318.) 

And even where there is no limitation of time & 
the original proceedings were illegal, yet after 
proceedings under the order, &e. and many 
rights would be affected, the court in their disere- 
tion will not interfere, but quash the writ if it has 
issued, or refuse it, if prayed for. 

So though an appeal is given to another court, 
a certiorari lies to remove the order or judgment, 
if not expressly taken away: And where the act 
prohibits it on the origimal jadgment or proceed- 
ing, and gives an appeal, it lies to the appellate 
jurisdiction after sentence, if not prohibited there 
also. 

It lies therefore, to the common pleas and 
quarter sessions on judgments given on appeals in- 
to those courts, where not restrained by the act 
giving the appeal, or in some other act. 

And it lies on all original sentences and orders 
in» those courts on summary proceeding under 
particular statutes, where not taken away. 

It lies to the orphan’s court after final sentence 
in all cases, where no appeal is given to the Pre- 
rogative Court, if apptied for within 90 days af- 
ter sentence. (/tev. L. 787.) 

The certiorari is taken away, on proceedings 
under the statute respecting apprentices, ®e- 
(Rev. L. 368.) So on the statute for preventing 
vice, &e; (Jb. 383.) but it will lie to the sessions 
on appeal there under that act. 

So no certiorari lies, to justices under the smai/ 
cause act. (Rev. L. 642.) 

So on the act concerning roads, no appeal lies 
from the certificate of the freeholders, or certio- 
rari to the court of common pleas. (J6. 618.) 

A certiorari is void in all cases, unless signed by 
one of the justices of the Sup. Court. (Jd. 408.) 
And where itis to remove any judgment or or- 
der, of any justice or of justices of the peace ora 
court of quarter sessions, the prosecutor or some 
responsible person for him, must enter into a re- 

Cognizance to the state in $150, to prosecute 


i 
' 
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tained by recurrence to the judicial 
powers it possessed previous to and 
at that period, in virtue of the origi- 
nal ordinance by which it was esta- 
blished in 1725. I therefore subjoin 
to the account here given of this 
court, so miuch as seems any way 
important to the illustration of this 
subject. See.Note.(1) 





with effeet, and perform the judgment of the sup. 
court. (/6,407.) This is probably only intended 
where the jadgment or order, relates to cases of 
criminal procedure, or the state is a party. 

No certiorari lies in any case to a court of re- 
cord, after 18 months. (/d. 692.) 

In cases where an appeal is given, yet if the cer- 
tiorari is not prohibited, and the exception is one 
more proper on the certiorari than on appeal, the 
party may elect. 

(1) This court, existed in East Jersey during 
the proprietary government, and was then called 
the § Court of Common Right 

It was created by alaw in 1682, (Leam. & 
Spic. 232.) with power and jurisdiction to hear, 
try and determine all matters, causes and cases 
capital, criminal or civil, causes of equity, and 
causes triable atcommon law: into which all per- 
sons may if they see meet, remove any action or 
suits, being £5 and upwards, and shall or may by 
warrant, writ of error or certiorari, remove out 
of any inferior court, any indictment, information 
or judgment, there had or depending, and may 
correct errors in judgment and reverse the same, 
if there be just cause; which court, shall be the 
supreme court and consist of 12 members, or 6 
at least. They were to hold 4 stated termsin the 
year, with power to adjourn; and it was an ex- 
press restriction, that matters of fact relative to 
persons or property, should be found by 12 men 
of the neighbourhood according to the common 
law, unless confessed, or concluded by judgment. 

The members of this court, were appointed by 
the governor and council. 

It appears by a subsequent uct, (eam. & Spic. 
271.) that the governor or deputy governor, for 
the time being, were members of this court, and 
that the governor or deputy governor, and any 
other 3 or more members, (or in his absence 4 
members) might hold the court. 

In 1698, (Jb. 370.) it was enacted, ‘that the 
judges of the court of Common Right, should not 
be judges of the high court of chancery.’ 

This court was then stripped of its equity ju- 


| yisdiction, and at the time of the surrender, 


(1702.) and until Apri! 29, 1723, appears to have 
acted under the before recited laws. At this date, 


! (Ap. 29, 1723.) an Ordinance of the king in coun- 
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IV. **THE COURT OF APPEALS. 


By the constitution (Art. 9.) it is 
provided, ‘ that the governor and 
council (seven whereof shall be a 
quorum ) be the court of appeals in 
the last resort in all causes of law as 
heretofore; and that they possess the 
power of granting pardons to crimi- 
nals after condemnation, in all cases 
of treason, felony or other offences.’ 

This court has no original juris- 
diction, in law or equity. 

Writ of Error. 

It takes cognizance under the con- 
stitution, only by writ of error to the 
supreme court on final judgments 
there, (Rev. L. 400.) and this, in 
all cases at law, civil or criminal: 
By statute, it takes appeal from any 
order or decree of the court of chance- 
ry, or from any part of such order or 
decree. (Rev. L. 707.) 

The writ of error issues out of 
chancery in common form, and is 
made returnable into the court of 
errors. 


cil, (Geo. ii.) before referred to, (Book A. A. A. 
of Commissions, 184.) tully empowered the said 
supreme court, ‘ to have cognizance of all pleas, 
civil, criminal & mixed within this province,” as ful- 
ly and amply to all intents, constructions & purpo- 
ses whatsoever, as the courts of king’s bench, com- 
mon pleas, and exchequer have or ought to have,” 
in England. In which court, “all or every per- 
son or persons may commence and prosecute any 
action or suit, real personal or mixed, above the 
value of Z5. and any action, suit or controversy, 
information, indictment, or prosecution depend- 
ing, or on which judgment has been given in any 
of the inferior courts, may by certiorari, habeas 
corpus, writ of error, or any other lawful writ or 
method, be removed into the supreme court from 
any of the inferior courts of the province.” 

By ordinance dated August 4, 1751; and 
also by ordinance May 11, 1764; and by an 
ordinance of May 16, 1767, (Book A. A. A. 
of Coms. 313, 393, 426.) the said supreme 
court was * fully empowered, to have cognizance 
of, and to hear, try and determine, all pleas, civil, 
criminal and mixed, and all other actions and suits 
in law and equity, as fully and amply to all intents 
and purposes whatsoever, as all or any of the 
courts of Aine’s Bench, Common Pleas, or Ex- 
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The party prosecuting the writ, is 
without delay to cause a transcript 
of the record to be made, and the jus- 
tices of the supreme court or any one 
of them is to annex it to the writ, on 
which he or they endorse a proper 
return, and then the writ is to be 
returned into the court of errors, un- 
der his or their signature and seal. 
(id.) 

The court of appeals in error, on- 
ly decide upon error of law appear- 
ing on therecord: And when judg- 
ment is rendered it is entered on the 


transcript, which is remitted to the 
supreme court. 


Appeal in Equity. 

Where an appeal istaken from the 
chancellor, the original papers in the 
cause go up, and the court affirm or 
reverse in whole or part, or make 
such order or decree as they think 
proper in the case, which is then re- 
mitted to the chancellor with all the 
papers &c. to be carried into effect. 
(Rev. L. 574. )(1) 





chequer, in England, have or of right ought to 
have; and any person or persons, may com- 
mence any action or suit in the said supreme 
court, and may by habeas corpus, certiorari, or 
any other legal writ, remove any action, suit or 
plaint, out of any of the respective county courts, 
sessions of the peace, or any other inferior court, 
depending, or to be depending, and auy judg- 
ment thereupon given or to be given, in any of 
the said courts. Provided always, that the com- 
mencing or prosecuting of any action, suit or 
plaint in the said supreme court, and the remo- 
val of any information, indictment, or any cause, 
matter or thing to be removed from any of the 
said county courts, sessions of the peace, or any 
other inferior courts, into the said supreme court, 
be so commenced, prosecuted, and removed ae- 
cording to and as near as may be agreeable to the 
laws in foree in England, and the laws of New 
Jersey not repugnant thereto.” It will be per- 
ceived, that the powers of this court are very 
high and transcendent, and amply include every 
thing which has been before stated, in my ac- 
count of it. 

(1) Writ of error—whena supersedeas. Bail. 

In practice, the chief justice makes the re- 
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Court.— Terms. 


This court is composed of the gov- 
ernor and legislative council, severt 
of which council at least must be pre- 
sent, (with the governor) to make a 


quorum.(1) 

The terms of the court are fixed 
by law to be held at Trenton, on the 
3d Tuesday of May and ist Tuesday 
of November, annually: but if at these 


(1) By the letter of the constitution, the vice 
president of the council, does not appear to re- 
present the governor in the eourt of appeals upon 
writs of error, or in the prerogative court as or- 
dinary, in the absence of the governor: In prac- 
tice however, I believe, the vice president sits in 
the place of the governor on writs of error, as 
well ason appeals in chancerv; whether he acts 
in the prerogative court, I do not know. 





turn upon a writ of error, and delivers it into the 
court of errors, or to the secretary of state, who is 
clerk of the court. 

The proceedings on such writs of error, are 
particularly regulated by statute: 

The writ, does not stay execution in any action 
of debt on a jadgment, or for rent, or founded on 
any specialty for the payment of money only, or 
upon contract whether there be a verdict or not, 
nor in any other personal action after verdict, un- 
less, a recognizance be entered into by the plain- 
tiffor other responsible person in his behalf, with 
2 sufficient sureties in double the sum recovered, 
to prosecute the writ with effect and satisfy the 
judgment and costs, and all costs and damages for 
delay of execution. (Rev. L. 401.) 

And this is necessary also, on writs of error 
from the supreme court to the court of common 
pleas or any other court of record in civil cases, 
like cireumstanced, in order to make the writa 
supersedeas to execution. 

Nor does it stay execution, in dower or eject- 
ment after verdict unless, on like reeognizance 
in such sum as the court approves, to pay the 
costs and damages which may be awarded &e. 

The several principal statutes respecting the 
proceedings on error, bail in error &c. are, (Rev. 
L. 400. 424. 5. 6. 692. 3.) 

But on judgments in all other personal actions, 
not being for debt on a judgment or for rent, or 
on obligation for the payment of money only, or on 
contract and where the judgment is not after 
verdict, a writ of error would operate as a super- 
sedeas to execution, as at common law, and no 
recognizance is necessary; and so also, on a judg- 
ment in dower and ejectment, if there be no 
verdict. 
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terms, the legislature is in session at 
some other place, then, at such place; 
Aut the governor is authorised with 
the advice of the council or any 3 
of them, to appoint one other term at 
Trenton, in every year. 

The members of the council have 
a per diem allowance, equal to what 
they receive as members of the legis- 
lature, in such year. (Rev. L. 393. 
4.) (2) 





or beiore one of the justices of the supreme 
court at his chambers, or before any commission- 
er tor taking of bails: The writ is no supersede- 
as unless, the recognizance is filed in the court 
ia which judgment is rendered within 15 days af- 
ter the writ presented, and also, have been pre- 
sented (that is the writ) in the term in which judg- 
ment is rendered or within 15 days thereafter, to 
the chief justice. In the common pleas, on a writ 
of error from the supreme court, the same rule 
takes place, as to the recognizance being filed 
within 15 days after judgment entered. 
(2) On the powers of this court. 

This is the ouly court whose jurisdiction is defi- 
nitely ficed and limited, by the constitution itself. 

By art. 9, it is provided, ‘* that the governor 
and council (7 whereof shall be a quorum) be 
the court of appeals in the last resort in all cau- 
ses of law, as heretofore.” 

Immediately atter tue surrender of the proprie- 
lary government to queen Ann, she, by her in- 
structions to Ld. Cornbury, (ov. 16, 1702) 
accompanying his commission, constituted a colo- 
nial government. 

By these instructions and commission, Edward 
Hyde Esq, (LA. Cornbury) was created ¢ captain 
general and governor in chief of the province of 
New Jersey;’ and 13 persons of the province 
(named iu the instructions) were appointed 
‘* members of the council for the province:” All 
future vacancies in the council were to be filled up 
by the queen (or king) in privy council, from the 
inhabitants of east aud west jersey equally, so 
thai there should be 6 from each division; and the 
governor, in order to supply vacancies happening 
in the provincial council, was to trausmit to the 
queen’s privy council, the names and characters 
of such persons as he deemed best qualified for 
the trust, “ being always to take care, that they 
be men of good life and well affected to the gov- 
ernment, of good estates and abilities, and not ne- 
cessitous people or much in debt.” Out of these 
from time to time the queen (or king) with the 
advice of her privy council, appointed the legisla. 
tive council of New Jersey. 








The recognizance is entered into in open court; 
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Members of the assembly, were to own free- 
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COURT OF 


holds of at least 1000 acres, and voters of 100 


APPEALS. 


cept treason and murder; and respite in these 


acres. ‘ cases, until the royal pleasure was known. 


And so, the governor and councillors were 
continually appointed by the king in council, until 
the revolution. (1776.) 

By the commission and instructions, (and 
which were the same to all future governors) the 
governor with the consent of the council, was 
from time to time to call general assemblies of 
the freeholders and planters within the govern- 
ment, to be elected by the major part of the 
freeholders of the county &e: The number 
was tobe 24, ten for each division of the province, 
and 2 from each of the cities, of Perth Amboy 
and Burlington; they were to be called the “ gen- 
eral assembly of the province; and the governor, 
by and with the advice and consent of the coun- 
cil and assembly or the major part of them, was 
authorised to make laws, ordinances &e. They 
were always to sit, either at Perth Amboy or 
Burlington. 

Their laws and ordinances however, were to 
be transmitted within 3 months to one of the se- 
cretaries of state in England, to be allowed or 
disallowed; if disallowed by the queen (king) or 
order of the privy council, they from that time 
became void. 

Under this constitution, the governor and coun- 
cil sat in one house, and the assembly in another: 
Laws originated in either, but the governor by his 
commission had a negative, and no act became a 
law without his assent; he also could adjourn, pro- 
rogue or dissolve the general assembly, at his 
pleasure. Thus all laws up to the revolution, 
were entitled as made by “the governor, legisla 
tive council and general assembly.” 

By the commission, any 3 of the council were 
to form a quorum, but the governor was instruct- 
ed not to act with less than 5, unless in case of ne- 





cessity. 
And the members of council were to enjoy 


freedom of debate; and vote in all affairs of pub- 
lic concern, debated there.* 

The governor, (by his commission) with the 
advice and consent of council was authorized, to 
erect as many courts of judicature, as well civil as 
criminal according to law and equity, as he thought 
proper. And by himself, to appoint judges and all 
civil officers. He might pardon in all cases, ex- 


* The instructions and commission are long 
and minute, and ought to have been, if it had 
been thought of, with other original documents, 
prefixed to our laws,as showing in what manner 
the government had been organized and admin- 
istered, and how our courts (and indeed institu- 
tions) of every kind, were constituted previous 
to, and at the adoption of the constitution in 
1776. They are printed in Leaming and Spi- 
cer’s Laws, 619, &c. 





o far as respects the “ court of appeals in the 
last resort,” it was not left to the provincial gov. 
ernor and council to constitute this court, as they 
were authorized in respect of other courts, but it 
was erected by the Queen in Council, and made a 
part of the instructions in these words viz. 

* Qur will and pleasure is, that appeals be 
made in cases of error from the courts in our said 
province of WovasCesaria, or New Jersey, unto 
you and the council there (and in your absence 
from our said province, to our commander in 
chief for the time being, and our said council) in 
civil causes, wherein such of our said council as 
shall be at that time judges of the court from 
whence such appeal shall be made to you our 
governor and council, or to the commander in 
chief for the time being and council as aforesaid, 
shall not be admitted te vote upon the said appeal, 
but they may nevertheless be present at the hear- 
ing thereof, to give the reasons of the judgment giv- 
en by them, in the cause wherein such appeal shall 
be made. Provided nevertheless, that in all such 
appeals, the sum or value appealed for exceed one 
hundred pounds sterling, and that security be first 
duly given by the appellant to*answer such char- 
ges as shall be awarded in case the first sentence 
be affirmed. 

And if either party shal! not rest satisfied with 
the judgment of you, or the commander in chief 
for the time being, and council as aforesaid, our 
will and pleasure is, that they may then appeal 
unto us, in our privy council, provided the sum or 
value so appealed for unto us, do exceed two 
hundred pounds sterling, and that such appeal 
be made within fourteen days after sentence; and 
that good security be given by the appellaut, that 
he will effectually prosecute the same, and an- 
swer the condemnation, as also pay such costs 
and damages as shall be awarded by us, in case 
the sentence of you, or the commander in chief 
for the time being, and council, be affirmed. And 
provided also, that execution be not suspended by 
reason ofany such appeal to us. 

You are also to permit appeals to us in council, 
in all cases of fines imposed for misdemeanours; 
provided the fines so imposed, amount to or e€x- 
ceed the value of two hundred pounds, the appel- 
lant first giving good security, that he will effee- 
tually prosecute the same, and answer the con- 
demnation, if the sentence by which such fine was 
imposed in our said province of Nova-Cesaid, 
or Wew Jersey, shall be confirmed.” 

Itis evident, from the constitution of the court 
of appeals, that it was merely to be a court of er 
ror on judgments in civil cases of /aw, and in 
criminal cases of misdemeanor. rere 

Astothe court of chancery or equity jurisdiction, 
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none then existed under the royal government. 

That court was afterwards erected by governor 
Ld. Cornbury in 1705, by virtue of his general 
power to erect courts, and remodelled by gover- 
nor Hunter, (Mar. 26, 1770) by ordinance. (See 
post, * court of chancery.) 

The practice of the court of errors under that 
formation of it up to 1776, was strictly according 
to this interpretation, and the Convention who 
framed the present constitution of New Jersey, 
(among whom were men well versed in (the 
laws and perfectly acquainted with the practice 
and jurisdiction of that court) expressly establish- 
ed, “‘ that the governor and legislative council, 
should be the court of appeals in all causes of law, 
as heretofore.” 

They committed to it no equity powers, but 
exclusively an appellant power im causes of “ law, 
as heretofore.” 

“ The whole equity power, was vested in the 
governor as “chancellor;” (from whom no appeal 
lay, previous to 1776; unless to the kingin council.) 
From the formation of the constitution until 1799, 
a space of 23 years, noone ever thought that the 
governor and council could constitutionally ex- 
ercise equity powers, but that they were ex- 
pressly excluded by it from such jurisdiction; that 
power never having been possessed by them be- 
fore 1776, and the constitution then made in ex- 
plicit terms confining them, to an appellant ju- 
risdiction * in causes of Jaw as heretofore.” 

Had the convention designed, to extend the 
jurisdiction of the governor and council to ap- 
peals in equity, they well understood how to do 
it; it was only to add, ‘and equity’ after the word 
‘law’, and omit the words ‘as heretofore;’ but it 
was purposely withheld, and on very obvious rea- 
sons; and that they might never have it, the restric- 
tive words were annexed “ in law, as heretofore.” 

No instance of any appeal to the governor and 
council before 1776 is ou record; in fact, it was 
impossible it should be so, as the governor up to 
that time, had the sole equity power under an 
ordinance creating him chancellor without ap- 
peal, and no appeal lies from a court where it is 
not given. 

After 1776, no appeal was ever made from the 
decrees of governor Livingston, or subsequently, 
from those of governor Paterson. 

But in 1799, when the laws were under revi- 
sion by Mr. Paterson (then one of the justices of 
the supreme court of the U. S.) he reported, 
among other bills to the legislature, one respect- 
ing the court of chancery, containing 58 sections, 
by which the practice in that court was regulated, 
leaving the decrees of the court as they always 
had been under the constitution, final and with- 
out appeal. 

The legislature, however, before the bill was 
passed, added another (the last section 59) in 


these words: “That after final sentence or decree | 








hath been pronounced, in any cause or suit in the 
court of chancery, any person, who may think 
himself aggrieved by any interlocutory order, or 
by any final decree in any cause or suit in chance- 
ry, may appeal from the court of chancery, 
against such order or decree, to the court of ap- 
peals and of errors, before the governor and le- 
gislative council of this state.” ( Pat, L. 434. 5. JT 

From the period of this law, (June 13th. 1799) 
the court of appealsin law, under this section, has 
exercised the supreme chancery power of N. J. 

By the 59th sect. of the act of 1799 no appeal 
lay, until after a final decree of the chancellor; 
but now, by a supplement passed, ( Feb. 20, 1820, 
Rev. L. 707.) an appeal may be taken from any 
order or decree not final, if made within 30 days 
after the order Xe; and from all final decrees at 
any time within 3 years after made, or if an in- 
fant, feme covert or person insane are entitled to 
an appeal, within 3 years after the disability re- 
moved. 

It may be added here, that the court of appeals 
have of late years assumed jurisdiction by writ of 
error, to remove into that court the judgments 
and orders of the supreme court, on all cases of 
certiorari; a thing wholly unknown to the Eng- 
lish judicial constitutions, never practiced before 
the revolution, nor since, until the late innovation 
by the court of errors; and that, unauthorised by 
the constitution of New Jersey, and without even 
an act of the legislature, (as far as it could,) to 
sanction it. 

By this assumption of jurisdiction, the citizens 
of New Jersey, are subjected in every case of 
the most trifling consequence, and which has 
been settled by the inferior court and on certia- 
rari in the sup. court, to a removal before the 
governor and legislative council. A judgment for a 
dollar before a justice of the peace, may find its 
way into the high court of errors and appeals ! 

These remarks are made from no motive of 
dislike to the personal character of the court of 
appeals, far otherwise: It is composed of respec- 
table and intelligent men, desirous of exercising 
their powers according to law, and as far as my 
experience goes, as impartial as other courts. 
But, though a useful legislative council, it has 
few of the requisites of a court of law and equity. 

My purpose simply is, to exhibit the proneness 
of power to augment its own limits, and that 
without any bad, but good intentions: 

The constitution in these as in other instances, 
has been openly violated in its most essential fea- 

t The private history of this extraordinary 
measure is well known to the bar, and afordsa 
lamentable proof upon what a frail tenure the 
constitution of New Jersey stands, when it could 
be so openly and flagrantly violated, at the insti- 
gation of such an instrument as brought it about, 
and from such temporary motives as were then 
assigned in vindication of it. 
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vy. * THE COURT OF CHANCERY.’’ 
Constitution &c. 


The Governor of the state is ex offi- 
cio, chancellor. (1) 

He is appointed annually, by the 
council and assembly jointly, at the 
first session of the legislature. 

He appoints his clerk, masters and 
examiners, in chancery. (2) 

The ordinary, legal, as well as the 
extraordinary equitable jurisdiction 
of this court, is founded upon and 
assimilated to that of the court of 
chancery in England, as near as the 
diversity of the governments of the 
two countries will admit. 

The cause originates, by Bill and 





tures, and evidently for the worse. I am no ad. 
vocate for its errors, as is well known; but my ob- 
jection is, that it should not be altered by any au- 
thority but that of the people, and more especially, 
if not made a great deal better. 

This court, as all must admit,-from its annual 
formation by county election, and the want of le- 
gal knowledge and experience, is very little quali- 
fied to have the ultimate and entire jurisdiction, in 
all cases legal and equitable, and to set right the 
supreme court and court of chancery; whose 
judgments and decrees, given on long considera- 
tion, and with all the requisite qualifications of le- 
gal study, knowledge of the laws and experience, 
are not likely to be corrected for the better, by a 
majority of 13 persons indiscriminately chosen at 
annual elections. 

I doubt, if any thing so irrational and incongru- 
ous exists in any other state or country in the 
world, which pretends to provide for the admin- 
istration of justice, according to law. 

(1) By the constitution, -(.2rt. 8,) ‘the Gov- 
ernor, or in his absence, the Vice President of 
the council, shall! have the supreme executive 
power (and) be Chancellor of the Colony’ 

(2) Virtute officii. There is no legislative re 
gulation on the subject, except that the office of 
Register is abolished. (Rev. Z.. 50%.) And that the 
clerk in chancery, is to take an oath of office and 
give bond Xe. (Jd. 521.) 

But it will be seen by the Ordinance estab- 
lishing the chancery court previous to the revolu- 
tion, and as it was adopted in 1776 by the pro- 
vineial congress or convention, the chancellor had 
the right and power to appoint his masters and 
other officers of the Chancery: See post. 

As the legis'ature have taken away his right as 
Ordinary of appointing his deputies er surre- 





the Subpena. But the legislature 
have by various acts, regulated the 
process and proceedings throughout, 
and rendered them less tedious and 
expensive. 

Appeal. 

An appeal lies, from any order or 
decree of the court of chancery, to 
‘the court of appeals in the last resort 
in all causes of law.’ ( Rev. L. 707.) 

The original papers go up to the 
appellate court, and its decree what- 
ever it may be, is remitted with the 
papers &c. to the Chancellor, to be 
carried into execution. (dd. 574.) 
See § Court of Appeals’ ante. 





gates, aud vested the office in persons to be cho- 
sen by themselves in jointmeeting, for 5 years; I 
see not why, on the same reasons, ( what they 
are [ know not,) they may not appoint his Clerk, 
Masters, and Examiners, and for 5 years. 

It appears to be not only a constitutional but a 
reasonable thing, that the principal should appoint 
his own deputies in his particular office, as the 
best judge of their qualifications, and as being re- 
sponsible. Doubtless the governor (and he must 
be presumed eminently qualified and worthy,) 
can select a person as fit to be his surrogate or de- 
puty, as the majority of individuals who assemble 
in a joint-meeting. 

And the Attorney General, quite as well qual- 
ified to appoint a deputy to prosecute the impor- 
tant criminal /aw duties in a county, as all the 
justices of the peace, of the county; and beside, 
he is responsible, and may remove an incompe- 
tent one. But when a surrogate or prosecutor 
is commissioned for 5 years, I know no way to get 
rid of a bad officer, as he cannot be impeached. 
The truth is, the constitution has pointed out 
what officers the legislature may appoint in joint 
meeting, and there their authority ends. The 
sheriff by common law may appoint a deputy, 
and the statute regulates the manner, and oath. 
(Rev. L. 304.) It would certainly be as fit, (and 
more so, ) that ¢/is deputy should be appointed by 
the justices or a joint-meeting, as well as for them 
to elect a surrogate, a master in chancery ora 


prosecutor of the state pleas. 
These innovations are rarely called for from 


necessity, they trench upon if they do not abso- 
lutely violate the constitution, and ultimately will 
be found to produce nothing but intrigue, con- 


tention, publick injury and new changes. — 
Already, nothing but a scene of canvassing for 


state prosecutor is raging in every county, and 


will doubtless in many instances prove very inju- 
rious to the publick interests. 
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MISCELLANEOUS. 


The following heads are selected and a short abstract made, from the comprehensive and 
most able code of chancery practice, as compiled by the late Mr. Justice Paterson. 


Courts, where held. 


This court holds annually, 4 stated terms at 
Trenton, viz, 3d Tuesday in January; 1st Tues-, 
day in April; 2d Tuesday in July; and $d 
Tuesday in October ; and special terms there or 
in any other place, as the chancellor may ap- 
point. (Rev. L.702.) And is always open for 
granting injunctions, ne exeats, and other writs 
an! process usually granted in vacations. (Jd. 
494.) 


Divorce. Alimony. 


By statute, the court of chancery has jurisdic- 
tion of all causes of divorce, and alimony and 
maintenance, where plaintiff or defendant or ei- 
ther of them, were inhabitants of the state at the 
time of the injury, desertion or neglect com- 
plained of ; or, where the marriage shall have 
taken place within this state and the plaintiff shall 
have been an actual resident therein at the time 
of the injury, desertion or neglect complained of, 
and at the time of exhibiting the bill; or, where 
the adultery was committed in this state, and 
the parties or either of them, reside in this state 
at the time of exhibiting the bill; and the com- 
plainant makes oath or affirmation and annexes 
the same to the bill, that the complaint is not made 
by any collusion with the defendant for the pur- 
pose of dissolving their marriage, but in truth 
and good-faith, for the causes set forth in the bill 
of complaint. 

The process and procedure is the same, as in 
other cases in chancery, except, that the answer 
of the defendant is to be without oath. 

Divorces from the bond of matrimony may be 
decreed, where either of the parties had a wife 
or husband living at the time of the marriage 
sought to be dissolved, in which case, the issue 
are declared illegitimate ; also where the parties 
are within the degrees prohibited by law; * and 
in case of adultery in either of the parties; and 
also for wilful, continued and obstinate desertion 
for the term of 5 years. 

In these last cases, the issue are not rendered 
illegitimate. 

If it appear the adultery was occasioned by col- 
lusion of the parties to procure a divorce, or that 
the plaintiff consented thereto, or that both par- 
ties have been guilty of adultery, then no divorce 
to be decreed. 

Divorce from bed and board forever, or a lim- 
ited time, may be decreed for extreme cruelty 
in either of the parties. And upon a divorce de- 


* For this see (Rey. L. 180.) 





creed, the court may take such order for the ali- 
mony of the wife and maintenance of the chil- 
dren, as is just Xe. 

The court also, has power to decree and order 
suitable support and maintenance for a wife and 
children abandoned, without any justifiable cause 
by the husband. (See the act Rev. L. 667.) 


Idiots and Lunatics. 


By statute also, all cases of Zdiocy and Lunacy 
are to be determined by an inquest, on a commis- 
sion issued out by the court of chancery, and re- 
turnable there ; and the proceeding thereon to 
be as heretofore practiced. And if the idiocy or 
lunacy is found, a copy of the proceedings is tobe 
transmitted to the orphan’s court of the county 
where the idiot &c. resides, and to be recorded 
and filed in the Surrogate’s office. After this, 
the orphan’s court proceeds &c. (Rev. L. 696, 
and ‘ orphan’s court,’ post.) 


Infant Trustee. 


The court of chancery also by statute, may on 
petition, direct conveyances to be made by infants 
possessed in trust, or by way of mortgage &e, 
(Rev. L. 194.) 


Steam Boats. 


The court of chancery also has jurisdiction giv- 
en to it by statute, on injunction bill, to restrain 
certain persons from navigating steam boats on 
the waters between the shores of New Jersey 
and New York. (ev. L.690 Pamph.7. Nov. 
Qk, 1821.) 

For the several laws relative to steam boats and 
to the jurisdiction of this state, and connected with 
this subject, see Rev. LL. 553, 547, 564, 614, 689. 
Pamph. Nov. 24, 1821, & Nov. 1822. 


Officer to serve process. 
The sheriff or coroner of the proper county 
serves the process out of this court. (Jd. 495.) 


Certificate of Supreme Court. 


The court may send avy matter of law to the 
supreme court, for their opinion to be certified 
thereon. (Jd. 498.) 


Issues of fact. 


And where any matter of fact, rendersa jury 
necessary, may (direct an issue for the trial of the 
same, in the supreme court. (Jd.) 


Cailing to advise. 


The chancellor may call to his assistance, any 
of the justices of the supreme court, or one or 
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more masters in chancery to advise with, on the 
hearing of any cause, argument or motion. 
(id. 499.) * 


Decrees and effect of. 

When a cause is finally determined, the bill, 
answer and pleadings, reports, decretal orders 
and decree, are to be entered in a book and signed 
by the chancellor, as of the day the decree was 
pronounced. (/d.) 

And the decree from that time, has the effect 
of a judgment at law in the Sup. Court. (Jd.) 

A decree for a conveyance, release, or aquit- 
tance, not obeyed, to be considered in law and 
equity as if executed by the party. (Jd.) 


Execution of decrees. 


The court enforces its rules orders &e. by pro- 
cess of contempt, according to the laws and prac- 
tice of the court. (Jd. 500.) 

Also a sequestration, or jfieri facias against 
real and personal estate, or a ca. sa. may issue in 
execution of a decree, on which fi. fa. or ca. sa. 
proceedings are to be had as at law; or an in- 
junction to cause the possession of the effects and 
estate demanded and whereof the possession, or 
sale is decreed to be delivered Wc. as the case 
requires. (Jd. 705.) 

On a decree of foreclosure of any mortgage, a 
sale may be decreed, and be made by a master 
or the sheriff &e. (Jd.) 

The proceedings to sale, to be as directed by 
law on a fiert facias out of the sup. court. (Jd.) 


Injunction. 


No injunction can issue to stay proceedings at 
law after a verdict or judgment, unless a sum of 
money equal toghe verdict or judgment and costs, 
be first deposited with the clerk &c. (Jd. 704.) 

Nor on any mixed action, after verdict or judg- 
nent, unless on a deposit with the clerk of such 
sum as the chancellor directs. (Jd. 705.) 

No injunction to be issued to stay proceedings 
at law before a verdict or judgment, unless the 
chancellor be satisfied of the complainant’s equity, 
either by affidavit on the bill that the allegations 
are true, or by other reasons. (Jd. 495.) 


Subpena. 
No subpena or other process for appearance 


* If when Mr. Paterson penned his chan- 
cery bill agreeably to the constitution, he had 
known, that the legislature would add a section 
to it giving an appeal to 7 of the legislative 
council, he would hardly have thought it proper 
to add this item to the expense of a chancery 


suit: It was no small misfortune before, to get’ 


into this court, but now, it must be considered 
a high grievanee. ’ 
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can issue (except in cases to stay waste,) before 
bill filed. (Jd. 495.) 

The subpena to hear judgment, attachment 
with proclamations, and commission of rebellion, 
are abolished. (Jd. 501.) 


Issuing Process. 

All writs and process are to be issued by a so- 
licitor, or the clerk at the instance of the party, 
and before service, be signed by the solicitor or 
party, and signed and sealed by the clerk. ¢J/d. 
495.) 


Security for Costs. 

Complainants, non-residents, must before pro- 
cess to appear issued, file bond for security of 
costs, or in default, the solicitor to stand liable 
&e. (dd. 495.) 


Ne Exeat. 

No ne exeat to go, without satisfactory proof 
to the chancellor, that the defendant designs ac- 
tually to depart, and the chancellor is to direct 
the sum to be endorsed, for which the bond is to 
be taken, with surety or sureties, being freehold- 
ers. (/d. 496.) 


Witnesses, examination. 


All examinations of witnesses to be made use of 
at the hearing, are to be taken and reduced to 
writing, by an examiner of the court, or by a com- 
missioner &c. on a commission issued &c, Exam- 
inations before examiners to be on 10 days no- 
tice &c. and be filed with the clerk, subject to all 
legal objections. (Jd. 705.) 


Commission. Deposttions. 


The court of chancery, (as well as the supreme 
court and inferior courts of common pleas, and 
quarter sessions) may, award a commission in 
any suit depending, to examine de bene esse, an- 
cient, infirm or sick witnesses, or who are going 
out of the state. Or, such examination may be 
taken by deposition, at the option of the party 
and in lieu of the commission before any justice of 
the supreme court, or any judge of a court of 
common pleas. (J@ev. I. 437, 438, &e. 546.) 

So a dedimus potestatem, issues according to 
the course of the court. (Jd. 793.) 


Absent defendants. 


Proceedings against absent defendants, are par- 
ticularly regulated. (/d. 702, 3. 4.) 
And so on mortgages. (Jd. 705.6.) 


Certain Bonds. 


Administration bonds; (Rev. J. 178.) She- 
riff’s bonds; (Jd. 238.) and guardian’s bonds; 
(id. 784.) are to be prosecuted on application to 
the governor &c. and in the case of recovery oP 


































administration and guardianship bonds, the mo- 
nies are to be applied in making good the dama- 
ges sustained by not performing the condition, 
asthe ordinary shall by his decree direct. (Jd. 
178, 784.) 

Sheriff’s bonds, can only be sued in the sup. 
court. 


Notaries Public. 
Appointed by the governor. (Jd. 397.) 


Hab. Corpus. (Ad subjiciendum.) 
May be issued by the chancellor. (Jd. 194.) 


Practice. Fees. Seal. €?c. 


See, Rev. L. 162, 165, 171, 446, 482, 494, 
613. 


Rules of Court. 


The chancellor is authorised, to make, alter, 
amend or revoke any rule of practice, &c. not 
contrary to the act. (/tev. L. 504.) 


Constitution and Jurisdiction of 
Chancery. 


This court under the Proprietary government, 
was part of the court of * Common Right,’ (the 
supreme court, see ante,) and continued to be 
held by the same judges, (of whom the governor 
was one,) until 1698, when by act of assembly it 
was separated from it. 

How it was composed until 1705, does not dis- 
tinctly appear, but it is inferable from the anci- 
ent records, that from the time of its separation 
it was held by the governor and council. 

In February or March 1705, (Book A. A. A. 
of Comms. 54.) Lord Cornbury, by virtue of his 
commission as governor, (Leam. & Spic. 651.) 
giving to him full power and authority with the 
advice and consent of the council to erect, con- 
stitute and establish so many courts of judicature 
and public justice within the province, as he or 
they should think fit and necessary for the hear- 
ing and determining of all causes, as well crimi- 
nal as civil, according to law and equity, by and 
with the advice of the council, passed an Ordi- 
nance for the erecting and establishing a high 
court of chancery in the province of New Jer- 
sey: Reeiting, that it is absolutely necessary 
that a court of chancery be established in this 

province, that the subject may findremedy in such 
matters and things as are properly cognizable in 
the said court, in which the common law, by rea- 
son of its strict rules cannot give them relief, and 
did thereby ordain and declare that, “ His Ex- 
cellency Lord Cornbury, or the governor or 
lieutenant governor for the time being, and her 
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majesty’s council for the time being, or such of 
them as shall take an oath in the words following 
at the council board, viz: * You shall well and 
truly serve her majesty to the best of your skill 
and knowledge as one of the judges of the High 
Court of Chancery erected within this province ; 
you shall faithfully and uprighty to the best of 
your power, cause justice to be duly administer- 
ed to such as shall sué before you for the same, 
according to equity and the order of the law ; 
you shall not take or receive of any person, 
any gift or reward in any cause or matter 
depending before you, so help you God,” or, 
any three of them, together with the governor or 
lieutenant governor, are empowered to be the 
High Courtof Chancery of this province, and as 
such, to hear and determine all causes and suits 
in the said court which from time to time shall 
come before them, in such manner or as near as 
may be, according to the usage or custom of the 
High Court of Chancery, in the kingdom of En- 
gland; and the said High Court of Chancery 
were thereby empowered, to make and ordain 
such rules and orders for regulating the prac- 
tice of the said court and the officers thereof as 
they should think fit, and in the mean time, that 
such rules and orders as shall appeur to have 
been made in England in the same or like cases 
shall be observed. 





This ordinance continued in force, until March 
28, 1770, when William Franklin, Esq. then go- 
vernor, by virtue of the powers and authorities, 
to him given by his commission, (1762,) and by 
and with the advice and consent of the council 
of the province of New Jersey, by ordinance, 
(Book A. B. of Comms.) reciting, that there al- 
ways hath been a court of chancery held in the 
province of New Jersey, and that the same re- 
quired regulation, did thereby ordain und de- 
clare, that his Excellency William Franklin be 
constituted and appointed * Chancellor and 
judge of the High Court of Chancery or equity 
of New Jersey, and empowered to hold the said 
court, and in the same to hear and determine all 
causes from time to time, in such manner as here- 
tofore hath been usual and as nearly as may be, 
according to the usage and customs of the High 
Court of Chancery in England, he taking the 
same oath as is prescribed in the ordinance of 
Lord Cornbury ; and further, to neminate, con- 
stitute, appoint and commission, all such and so 
many Masters, Clerks, Examiners, Registers and 
other necessary officers, as shal/ be needful, to 
the holding the said court, and doing the busi- 
ness therein, and also, to make such rules, or 
ders and regulations, for carrying on the busi: 
ness of the said court as to him from time to tinu 
shall seem necessary. And also, from time te 





time, to nominate and fix days, for hearing, tr 
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al and determination, of any cause that may 
arise or be brought before him, and to appoint and 
order such days and times as to him shall seem 
meet for hearing motions, and entering rules and 
ordersin the suid court. 

Governor Frunklin, continued in office, until 
the constitution of New Jersey was formed, July 
2d,1776. By the constitution as hus been seen, 
the equity jurisdiction, was to be executed, by the 
governor for the time being, or in his absence by 
the vice president of the council. 

Oct. 7, 1776, (a few months after the consti- 
tution wus adopted,) the legislature of New Jer- 
sey enacted, that the several courts of law and 
equity of New Jersey shall be confirmed and es- 
tablished, and continue to be held with the like 
powers under the present government as tiey 
were held at and before the declaration of inde- 
pendence. (Pat. L. 38.) 

The foregoing two ordinances, and the consti- 
tution of the state, are the magna charta of the 
chancery jurisdiction, in New Jersey. 


Thus did the people of New Jersey in the pro- 
vincial congress held at Burlington, July 2, 
1776, frame their Constitution of government, 
decluring, Article 23, (and the last,) that it 
should * REMAIN, firm and INVIOLABLE.” 

It created an Executive power; a Legisla- 
tive power, anda Judicial power; these, were 
distinct departments, and from the very nature 
of a constitution, as well as the express declara- 
tion that it should ** remain inviolable,’ cannot 
be altered rightfully but by the people, in a con- 
gress or convention, elected for that purpose. 

The legislative power, is that branch which is 
to make laws, but not a charter, and a law which 
is inconsistent with the constitution, is without 
any validity, because the assembly are chosen un- 
der and by the constitution, and no power is de- 
puted to them by the people when chosen, to al- 
ter the standing commission by the terms and in 
tent of which they, as well as all other authori- 
ties are limited; they are mere trustees, and to 
execute the powers in the deed of trust, according 
to its limitations and intent. 

If this were otherwise, every assembly is abso- 
lute; If by a law they may change or alter any 
one substantial part, they may abolish the whole ; 
in other words, there is no fixed constitution, but 
each legislature, may treat it merely as an ordi- 
nary act of leyvislation, and alter, amend, or re- 
peal it at pleasure. 

lt is plain, that the constitution established the 
Governor and Council to be the court of appeals 
in the last resort in all cases of * law, as hereto- 
fore.” 

That court had no equity powers committed 
to it, but is expressly excluded. 


The constitution disposed of the judicial equi- 
ty power as the people understood it, and as it 
existed ut its formation, thatis, it was committed 
to the Governor who it is declared shall be the 
Chancellor. As such, he possessed the whole 
equity jurisdiction, as it had been, original and 
final. 

It gave no appeal from his decrees, nor au- 
thorised the ‘ legisluture’ to create a court of ap. 
peal, 

It is plain then, that the governor and coun- 
cil, by and under the constitution, have no equity 


jurisdiction, and that by the constitution, the 


chancellor, has all the equity jurisdiction without 
appeal. 

The assembly, however, in 1799, (23 years af- 
ter the constitution was formed,) thought proper 
toamend it, and created the court of appeals in 
law, to be also a court of appeals in equity ; 
thereby in effect, abolishing the court of chance. 
ry as it was established by the people, in the con- 
stitution of government, which they had made. 


If the assembly, could create the court of ap- 
peals in law, to be the court of appealsin equity, 
it must only be, by force and virtue of the law it- 
self; and it would have been equally effectual, 
had they given the appeal to the corporaticn of 
Trenton, to the supreme court, or to any other 
court newly created for that end, by the assembly. 

The governor and legislative council, had no 
natural, political, or constitutional right, if they 
had, the \aw would have been superfluous. 


It might, indeed, supposing the legislature 
could create a court of equity, have possibly been 
placed in one better qualified to exercise this dif- 
ficult and all important judicial power, than in7 
or 13 persons annually elected, for the purpose 
of ordinury legislation, and not to decide on the 
individual rights of property, as secured by the 
laws. 

Iam, certainly, no advocate for the absolute 
and irrevocable power of a single man in this or 
any other judicial department; I think there 
should be an appeal to some competent jurisdic- 
tion; all I mean is, that no such court can be 
created by an act of assembly, against the very 
letter of the constitution. 


If the great charter of 1776, which was to be 
inviolable, is defective in this or any other part, 
annual assemblies have no authority to alter it, 
and every thing done under such act is, as to 
legal obligation, entirely void. The constitution, 
was framed by the people, under circumstances 
very unfavourable to its perfection ; long expe- 
rience and more knowledge of the true theory of 
fundamental institutions have doubtless shown, 
that it may be made better in some respects than 
itis, and as it was made, by following the ther 





existing colonial organization in 1776, But the 















VI. COURTS OF PECULIAR JURIS- 
DICTION. 


Beside the foregoing several courts 
of common law and equity, there re- 
main some others to be spoken of, 
having cognizance of the probate of 
wills, granting letters of administra- 
tion and guardianship, and posses- 
sing various powers and duties, re- 
lative to the estates of deceased per- 
sons. 

This extensive and minute juris- 
diction, is distributed between the 
ordinary, the surrogate, and the or- 
phan’s court. (1) 

I shall consider this subject under 
the following view. First, the pro- 





legisiature, are without power to attenpt this, and 
probably if they had it would not succeed; and 
the next one which met, might sa think, and un- 
do all again. 

Whether aconvention should be called, I do 
not discuss, but until the people shall so alter the 
fundamental charter of government it is unchan- 
gable, & legislutive alteration, is usurpation and 
without any rightful force or validity. 

The other great and constitutional power vest- 
ed by the constitution in the governor ex officio, 
is that of * Ordinary,” under which he is pos- 
sessed, of most extensive jurisdiction in cases of 
testuments, administrations and guardianship. 
The constitution established no jurisdiction over 
him, in the exercise of the judicial powers belong- 
ing to him in this capacity, and every reason 
which could be assigned for divesting him of his 
equity jurisdiction by creating a court of ap- 
peals in equity, would apply to this, and even 
with more force. The legislature, however, have not 
yet designated the legislative council as a court 
for this purpose. But as thut annual body seems 
to be considered, as best qualified for the exercise 
of all the judicial powers of government, and have 
in fuct assumed them, I see not for the sake of con- 
sistency, why they refrain from seizing also on the 
constitutional fuawers of the ordinary, by giving to 
themselves an appeal from all decrees in the Pre- 
rogative Court, and appointing all his officers in 


chancery. 


(1) Explanatory of the ordinary’s jurisdiction. 

By the instructions and commission to Lord 
Cornbury it appears, that at the surrender of 
the government to Queen Anne in 1702, the 
whole ecclesiastical jurisdiction over New Jersey, 
was reserved to the Lord Bishop of London, ex- 
156 
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per and distinct authority of the 
“Ordinary.” Second, of the * Sur- 


rogate.” Third, of the ‘* Orphan’s 
Court.” 
[. * Of the Ordinary.” 
His Authority. 


The authority of the Ordinary 
shall extend only, to the granting of 
probates of wills ; letters of adminis- 
tration ; letters of guardianship, and 
to the hearing and finally determin- 
ing of all disputes that may arise 
thereon. (Rev. L. 776, s. 1.) 

And nothing in this act shall pre- 
vent the ordinary in person, from 
granting probates of wills, letters of 
administration, and letters of guar- 


‘cepting only, the collating to benefices, granting 


licences tomarry, and the probate of wills, which 
were granted to the governor. 
The only one of the English ecclesiastical 


courts adopted by the constitution in 1776 was © 


that of the “ ordinary,” the governor, by that in- 
strument, having the powers of this court vested 
in him. 


The § ordinary under the English ecelesiastical 
system, is the Bishop of a particular diocese, ha- 
ving among various other powers in no way be- 
longing to the ordinary here, the right of proving 
wills, granting letters of administration, and ap- 
pointing guardians for orphan children under 14 
years of age, within his diocese, all which he ex- 
ercised in person or by his surrogate. 

The ordinary, could prove the will or grant 
administration only, when all the goods of the 
deceased, ( or nearly all _) lay within his diocese ; 
for if the deceased had goods to the value of L5. 
in another diocese, then the will or administra- 
tion fell under the gurisdiction of a Metropolitan 
or archbishop, by prerogative, and was proved 
&c. in the Prerogative Court, of the province of 
the archbishop of Canterbury or York. . 

The jurisdiction of the governor as the ordi- 
nary of New Jersey, before the revolution and 
since, extended throughout the state, anda will, 
administration or guardianship proved or & unt- 
ed by himse'f or a surrogate, ( and he appointed 
as many as he chose to do, ) was valid, without 
regard to the pluce where the goods lay. H-nce 
he possessed the prerogative powers of the eccle- 
stastical jurisdiction, in these purticulars. 

It is unnecessary to advert minutely, to the 
nature or extent of the ordinary’s jurisdiction 
in England, no part of it ( us before observed ) 
being vested in the governor of New Jersey, 
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dianship from the prerogative office, 
in cases where a convenience will 
arise from doing the same. (Rev. L. 
7 84. S. 27.) 

Thus the ordinary in person, on 
application may take the probate of 
a will, or grant such letters &c, or 
refuse. (1) 


II. “ The Prerogative Court.” 


For the more regular hearing of 
all causes cognizable before the ordi- 
nary, he shall at stated periods hold 
a Prerogative Court at the times and 
places appointed, or that may here- 
after be appointed by him, for hold- 
ing the court of chancery, when he 
shall hear and finally determine all 
causes that shall come before him 
either directly or by appeal, from any 
of his surrogates or the orphan’s 
court. - (Rev. L. 776, s. 2.) (2) 

As the causes which come before 
this court are principally on appeal, 
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his jurisdiction and other incident 
matter, will appear under the titles, 
of ‘Surrogate’ and ‘Orphan’s Court? 

The ordinary or judge of the pre- 
rogative court, proceeds by citation, 
and may enforce his sentences by at- 
tachment and imprisonment. The 
sheriff is the officer of the court. 
(Rev. L. 179, s. 18.) 


Ill. “* The Surrogate’s Court.” 


The ordinary shall hereafter ap- 
point but one deputy or surrogate in 
each county of the state, whose pow- 
er and authority shall be limited to 
the county. (Rev. L. 777, s. 4.) (3) 

The powers of the surrogate, rela- 
ting to subjects of jurisdiction be- 
longing of right to the ordinary, are 
summed up as follows, viz: The sur- 
rogate of each county shall take the 
depositions to wills, administrati- 
ons, inventories, and administration 
bonds, in case of intestacy, and issue 





but that which relates to wills, administrations 
and guardianships, and as regulated in its exer- 
cise by our statutes 

The principal of which is one, “ to ascertain 
the power and authority of the ordinary of the 
state and his surrogates,” to regulate the jurisdic- 
tion of the “ Prerogative Court,” and to establish 
an“ orphan’s court, in the several counties of this 
state.” ( Rev. L. 776. June 13, 1820. ) 

The first act establishing an orphan’s court, 
was passed Dec. 16, 1784. ( Pat. 59.) and sub- 
sequently, several supplements ; the whole were 
revised and incorporated with alterations and 
additions, in the act of June 13, 1820. 


(1) Jf the application should thus be made to 
him in the first instance, & a sentence either for 
or against it, no appeal lies to any other court ; 
nor does any such appeal lie from his sentence in 
the prerogative court, upon an appeal from the 
surrogate or orphan’s court, in the cases herein 
after mentioned. 

(2) Should an application be made to the ordi- 
nary in person, to grunt letters testamentary, or 
of administration or guardianship, he would, if 
a@ caveat was put into the prerogative office, or 
he had any doubts or reason for it, direct citations 
to issue out of that office from the register, to all 
persons concerned, returnable into the preroga- 
tive court. 





The prerogative office, where all original wille 
and inventories are kept, is at Trenton ; and the 
secretary of state, for the time being, is register 
of the prerogative court, and bound to attend it, 
in order to register the decrees and proceedings. 
(Rev. L. 777. 8. 3.) 

The register has no judicial authority. 

(3) I have denominated this a court, though 
not so, generally, entitled; but his proceedings are 
judicial, in respect of the probate of wills and let- 
ters of administration ; and where not brought 
before the orphan’s court upon his own doubts or 
on a caveat, and there be no appeal to the pre- 
rogative court within 6 months, they are final. 

He holds no regular court ; but there is a pub- 
lic office in the county town called the § surrogate’s 
office,’ which is always open and where he con- 
stantly attends to his duties as surrogate, great- 
ly increased by others which he performs under 
that name, ( though not strictly“ordinarial_) as 
register of the orphan’s court ; which court ex- 
ercises many powers beside those merely belong- 
ing to it in respect of wills, administrations and 
guardianships. 

The appointment of his surrogate or deputy has 
lately, ( Nov. 1822.) been taken from the ordin- 
ary (or governor_) and vested in the joint-meet- 
ing; and the term of office extended to five years, 
whereas before it was, durante bene placito. 








thereon letters testamentary and of 
administration : which several letters 
shall be in the form hereinafter men- 
tioned ; but in all cases whatsoever, 
where doubts arise on the face of a 
will, or a caveat is put in against 
proving a will, and wherever dis- 
putes happen respecting the existence 
of a will, the fairness of an invento- 
ry, or the right of administration, 
the surrogate shall issue citations to 
all persons concerned, to appear at 
the neat orphan’s court to be held in 
and for the county ; which citations 
shall be served at least ten days be- 
fore the sitting of the court, when the 
cause shall be heard ina summary 
way, and determined by the judges 
of the court, subject to an appeal to 
the prerogative court, if demanded by 
any of the parties within thirty days 
alter the sentence or decree of the 
orphan’s court; after which, if no 
appeal be demanded, the surrogate 
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upon the application of either party 
shall be reduced to writing by the 
register of the court, and the court 
upon just cause, may put off the 
hearing of the cause to another time, 
upon the application of either party : 
Provided, that no surrogate shall 
proceed to prove any will until ten 
days from the death of the testator. 
(Rev. L. 782, s. 21.) (1) 

As to granting letters of guardian- 
ship (the only other subject within 
the original cognizance of the ordi- 
nary,) Where lre does not exercise it 
in person, it can only come before 
him, as will be seen, on appeal from 
the orphan’s court, the surrogate ha- 
ving no power in the case of guar- 
djanship other than, to carry into 
execution the decree of that court. 





IV. “ The Orphan’s Court.” 


It is enacted, that the judges of 


shall proceed thereon as the sentence | the court of common pleas, in the se- 
of the gorphan’s court shall direct; | veral counties of this state, or any 
and all proceedings of surrogates, | three of them, shall be, and they 


not brought as aforesaid befere the 
orphan’s court, shall, in like manner, 
be subject te an appeal to the preroga- 
tive court by any person’s interested, 
or other persons legally represent- 
ing them, provided such appeal be 
made within six months after any such 
proceedings; and upon all causes 
heard in a summary way, as afore- 
said, upon citation by the orphan’s 
court, the evidence and proceedings 


(1) It will be perceiwed, that where a willis 
exhibited to the surrogate to be proved, and he 
has doubts arising from the face of it, or a ca- 
veat is put in against proving it, or any disputes 
happen respecting the existence of a will, or the 
fairness of an inventory or right of administra- 
tion, the case necessarily goes to the orphan’s 
court. But if this does nut happen he proceeds 
to decide, and allows probate of the will or inven- 
tory, and grants the letters of administration, or 
refuses, in either of which cases the party ag- 
Srieved may appeal within 6 months after such 





sentence, to the prerorative court. 


hereby are, constituted and appoint- 


ed judges of a court of record, to be 
held four times a year, in the same 
week that the courts of general quar- 
ter-sessions of the peace are, or here- 
after shall be held, and also at such 
other times as the said judges shall 
see occasion to hold the same ; which 
court shall be styled “* The Or- 
phan’s Court,” and that the surro- 
gate of the county shall be clerk or 





As to an appeal to the prerogative court in 
respect of an inventory exhibited before the sur- 
rogate, and where it is proved without objection 
Eee. this is not one of the subjects of jurisdiction 
expressly committed to the ordinary by the act; 
an appeal may not perhaps lie. In fact,no ques- 
tion ever arises on inventories in this stage ; 
they are proved of course, and it is upon the final 
settlement of accounts, or upon citation into the 
orphan’s court, that the inventory is examined ; 
the probate before th surrogate, not being 
deemed in any wise conclusive. 
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register of said court. (Rev. L. 777. 
S. 5.) 

In addition to the causes which 
may come before this court from the 
surrogate, in respect to the probate 
of wills, granting of administration 
and the fairness of inventories, as 
before mentioned, it is invested with 
jurisdiction in a great many Cases 
not falling within the cognizance of 
the ordinary directly or indirectly 
through his surrogate ; and though 
these respect the estates of deceased 
persons, minors, executors, admin- 
istrators, guardians, and others? yet 
not being subjects of the ordinary’s 
proper jurisdiction, as before shown, 
can only be reviewed after sentence, 
by certiorari out of the supreme court. 

I will advert shortly to them. 


I. General Powers. 


It is enacted, that the orphan’s court shall have 
full power and authority to hear and determine 
all disputes and controversies whatsoever, re- 
specting the existence of wills, the fairness of in- 
ventories, the right of administration and guar- 
dianship, and the allowance of the accounts of ex- 
ecutors, administrators, guardians or trustees, 
audited and stated by the surrogate, as herein at- 
ter directed; and also, all other matters and 
things herein after submitted to their determina. 
tion, and to award process, and cause to come be- 
fore them, all and every person & persons inter- 
ested or necessary to give evidence in any such 
cause, or who, as executors, administrators, guar- 
dians, trustees or otherwise, are or shall be en- 
trusted with, or in any wise accountable for, any 
lands, tenements, goods, chattels or estate, be- 
longing, or which shall belong to any orphan or 
person under age. (Rev. L. 777. s. 6.) 

This section as it will be seen, is merely affirma- 
tive of the power given to the orphan’s courts in 
those cases which come before them from the 
surrogate relative to wills, letters of administra- 
tion and proof of inventories, giving them no ori- 
ginal jurisdiction in these cases; but in other re- 
spects, as relates to guardians, accounts, process, 
ke. it confers some distinct powers. 


Il. Further security by Administra- 
tors or Guardians. 


Where letters of adm’n. or guardianship have 
been granted on insufficient seeurity, the or-, 
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phan’s court may order administrators or guar- 
dians to give further security to the ordinary by 
bond in the usual form, after hearing the objec- 
tions of creditors or persons concerned; and it it 
appears they have wasted or embezzled the es. 
tate, or refuse to give further security, may by 
sentence revoke the letters of adm’n. or guar. 
dianship, and thereupon the surrogate shall 
grant letters to such persons as have right 
thereto, who will give such bonds; which newly 
appointed adm’rs or guardians, are authorised to 
bring actions against the former, for estates 
come to their hands, wasted, &e. and no satisfac- 
tion made for the same. (Rev. L. 777. s. 7.) 

In these cases where there is a revocation, the 
surrogate is to grant the new letters to such as 
have right &e. and doubtless, an appeal will lie 
from him to the ordinary within the 6 months af- 
ter,in such case; although the ordinary had no 
jurisdiction in the matter decided by the orphan’s 
court. 


III. Security to Minors, &c. for their 
portions. 


Where complaint is made to any judge of the 
O. court, that an executrix is married or like to 
be, without securing the portions or estates 
of minors or others, or that an executor, guar- 
dian or other person having the care and trust of 
minor’s estates is likely to prove insolvent, or re- 
fuse to exhibit true inventories, or give full and 
just accounts of estate come to their hands &e. 
then such judge is forthwith to call a court, 
which may order every such executrix, ex’or, 
guardian or trustee, to give security to the or- 
pPhane or minors, by mortgage or bonds and with 
such sureties as the court directs, conditioned for 
the performance of their several trusts, and for 
the delivery or payment to the orphans or their 
representatives, such legacies and portions &c. of 
the estate real or personal as belong to such mi- 
nors or orphans, so far as they have assets, as also 
for their maintenance and education &c. (ev. L. 
778.8. 8.) (1) 


(1) In this case,no direction is given as to 
what the court is to do,if the persons complain- 
ed of refuse $c. nor how the persons complained 
of are to be brought before the court ; but it may 
be observed generally, that a citation is to issue 
in all proper cases from the surrogate or register 
of the court, to the parties concerned; and the 
court has full power to enforce its sentences by 
attachment, and it is not to be presumed that 
the court in this case, on refusal or inability to 
comply, revoke letters, because no such power is 
given, and they have no authority as an orphan’s 
court to exercise any part of the jurisdiction of 
the ordinary, in this case. 














IV. Sureties in danger, relieved. 


Sureties of adm/’rs or guardians, may apply to 
the orphan’s court for indemnity Xe. upon which 
the court may order the adm’r or guardian to 
render an account of his adm’n. or guardianship 
to the surety ; and if it appear there is waste, em- 
bezziement, mismanagement &Xc. may order se- 
parate security to be given to such surety, for the 
true payment of the balance remaining on hand, 
to creditors, representatives, or the ward of such 
guardian, and on refusal may revoke the letters, 
&e. and grant the same to such persons as have 
right, or will give bond in the usual form to the 
ordinary ; and in such case, the new adm’r or 
guardian is immediately to bring an action against 
the former and hold him to bail, to recover all 
monies, assets, rents, issues and profits received 
and not applied according to law, as well as for 
damages done or committed in respect of the es- 
tate, &c. (Mev. L. 778. s. 9.) 


V. Co-Executors, Administrators, 
Guardians—indemnified. 


The court, on application of any co-ex’r &e. 
may order another co-ex’or, guardian or adm’r, to 
account with him for all assets come to hand, and 
may compel each ex’or, guardian or adm’r to 
give separate security to his co-executor &c. for 
the payment of the balance in his hands, to wards, 
creditors, legatees, or representatives of the tes- 
tator or intestate ; and on neglect or refusal in gi- 
ving such account or security, authorise the co- 
ex’or, 2dm’r or guardian, to sue for such assets. 
(Rev. L. 779. s. 10.) 


VI. Lending out money by Executors, 
Administrators, &c. 


Executors, adm’rs, trustees or guardians, by 
leave of the orphan’s court, may put the minor’s 
money out on interest, upon such security and 
time as the court allows, and the loss in that case, 
to be the minor’s: And it is made the duty of 
ex’ors, adm’rs, guardians, or trustees, to make 
such application, where the minor’s &c. estate may 
be materially benefitted thereby ; and if they ne- 
glect, they are to be accountable for such interest 
as might have been’made: But if no persons can 
be found to borrow, then such ex’or &e. are to 
be accountable for the principal only, until it can 
be put to interest. But where ex’ors &c. make 
use of monies come to their hands, they shall be 
accountable for both prineipal and interest. (Rev. 
L.779. 8.11.) 


VII. Division of Real Estate on In- 
teslacy. 


_ Where any person dies intestate seized in fee 
simple of any lands &c. leaving two or more 
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heirs, any of whom being under 21, the O. court 
of the county in which the lands &c. are, on 
application by the heirs or any of them, or any 
person duly authorised in their behalf, or claim- 
ing under them or any of them, shall direct a 
division agreeably to the laws directing the des- 
cent of real estate; the metes and bounds of each 
child or heir’s part, to be ascertained by 3 disin- 
terested commissioners, to be appointed by the 
court, whose report or of any two of them made 
in writing under their hands to the next or any 
subsequent orphan’s court after the division is 
made, and approved by the court, shall be re- 
corded in the records of the court, and be conelu- 
sive to all parties concerned. (Jtew. L.779. S. 
12.) 


VIII. Division of lands devised. 


Where a person dies seized of lands &c. leav- 
ing a legal will, devising real estate to 2 or more 
devisees, and not ascertaining the metes and 
bounds of each devisee’s share, any of whom being 
under 21, and their shares remaining undivided, 
or any such devisee dies, leaving any heir under 
21 entitled to such share, and no division shall 
have been made among the devisees, the court 
upon application of any of the devisees or any 
person claiming under any of them, shall order a 
division to be made according to the intent of the 
will, by commissioners appointed and proceeding, 
as in the case of lands descending, (see preced- 
ing) and to be reported, approved, recorded and 
conclusive as aforesaid. ( Rev. L. 780. S.13._) 


IX. Division of lands on intestacy, 
in several counties, by the surrogate 
general, 


Where any person dies intestate, seized in fee 
simple of any lands (as mentioned in No.7, An- 
te; ) situate in 2 or more counties, the surrogate 
general on application made by any of the per- 
sons entitled, (see Vo. 7. Ante,) shall direct a 
division to be made between the heirs &c. ac- 
cording to their proportions descending, by 3 
commissioners appointed by him, who are to pro- 
ceed and make report (or any 2 of them) to the 
next or any subsequent prerogative court; which 
report being approved by him shall be conclusive 
&e, and be recorded in the clerk’s office of each 
of the counties where the lands lie. (Rev. L. 
780. S. 14.) 


X. Division of lands devised, in seve- 
ral counties, by the surrogate gen- 
eral. 

Where lands are devised, lying in 2 or more 

counties, (circumstanced, as mentioned No. 8, 

ante,) on application to the surrogate general by 
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any person entitled (as mentioned in No. 8, an- 
te,) he shall appoint 3 commissioners to make di- 
vision between the devisees &c. according to the 
intent of the will &c. and the proceedings on such 
application shall be in like manner as prescribed 
in the section relating to divisions of land descend- 
ed and lying in 2 or more counties. (/tev. L. 
781. S. 15.) 


XI. Where real estate cannot be divid- 


ed without prejudice. 

Where the commissioners in any of the fore- 
going cases are of opinion that the tract or tracts 
of land or real estate is or are so circumstanced, 
that a partition cannot be made without great 
prejudice to the owners, they may proceed to 
sell, as is directed in such ease, by the act of 
Feb. 7, 1816. (Rev. L. 782. 8. 19.) (1) 


XII. Oath &c. of Commissioners. 


Commissioners appointed to divide lands, either 
by the orphan’s court or surrogate general, are 
to take an oath or affirmation, to be administer- 
ed by any judge of the QO. court, surrogate or 
justice of the peace of the county or counties in 
which the land is, or by the surrogate general, to 
make a fair and just partition of such real estate, 
without partiality favour or affection.) (ev. L. 
781.) 


XIII. Costs and eapenses of Division. 


How settled and recovered. (Jd. 781.) 


XIV. Waste or damage done by co- 
heirs &c. 

On a division in any of those cases, if an heir, 
devisee, or any person claiming under him &e. 
after the death of the testator or intestate and 
before the division, has cut off or made use of any 
timber, or committed waste or destruction on 
the premises, the commissioners are to estimate 
the damage done by such person, and divide the 
premises so that such heir, devisee &e. or person 
elaiming, shall be charged with said damage, and 
have a share proportionably less in value than 


(1) For this act, see Rev. L. 597. The or- 
phan’s court uct in this 19th section, referring to 
the act of 1816, mis-recites the title of it, which 
however is of no consequence, as it plainly refers 
to the act of Feb.7, 1816, and which is among 
the revised laws, at page 597. 

The method of proceeding in this case, is very 
special, and among other things provides, that if 
the widow before the sale relinquishes her dower 
an the property to be sold, she shall have the in- 
terest for her life on one third of the purchase 
money, to be put out on good security, Ec. 

The act of 1816, applies as well to other parti- 
tions, us to these, made under orders of the O. 
court Cc. 





the other heirs or devisees, &c. who have done 
no waste or damage. (ev. L. 781. §. 18.) 


XV. Land sold on judgments against 
Ex’ors and Adm’rs. 

Where a crediter has obtained judgment a. 
gainst an ex’or or adm’r, and the execution on it 
remains unsatisfied for defect of personal estate 
and there is real estate, if the ex’or or adm’r be- 
ing required, neglects or refuses to obtain a sale 
of the real estate according to law for 6 months 
after request, the O. court of the county where 
the real estate is, upon the application of the 
creditor or his representative and due notice giv. 
en of it to the ex’or or ad’mr, shall examine into 
the circumstances of the case, and if it appears 
the debt or any part is unpaid and the personal 
estate is deficient and no sufficient cause to the 
contrary is shown, may make an order to show 
cause as is mentioned in the 19th sec. of the act 
‘* making lands liable to be sold for payment of 
debts” passed Feb. 18, 1799 (See Hev. L. 430.) 
and such further proceeding shall be had, as pre- 
scribed in that act in relation to the sale of real 
estate, where the personal estate is insufficient to 
pay debts. (Hev. L. 782. S. 20.) See post, XXY. 


XVI. Appointment of Guardians. 
By whom, and how. 

The powers and duties formerly exercised by 
the ordinary, relative to the admission of guar- 
dians tor persons under 21, shall be exercised by 
the orphan’s court of the county in which the mi- 
nor applying for a guardian may reside, or shall 
have real or personal estate, and the letters be is- 
sued under the direction of the orphan’s court, by 
the surrogate; but there is a proviso, that the or- 
dinary shall not be prevented from granting such 
letters of guardianship from the prerogative of- 
fice, in cases where a convenience may arise 
thereirom. (/tev. L. 784. §.27.) See, ante“ I. 
Ordinary.” 

Where the orphan is 14 or upwards, the let- 
ters are granted on petition to the orph. court 
signed by the orphan in presence of the surrogate, 
and on the guardian or guardians entering into a 
bond to the governor or ordinary with good secu- 
rity in a sufficient sum for the faithful execution 
of his or their office. (Jd) 


But if the orphan is under 14, the mother or 
next of kin of full age, and where there are seve- 
ral relations in equal degree of kindred any one 
giving due notice to the rest, may apply for the 
guardianship, and the court on examination into 
the case, may admit one or more of them, ora 
stranger at their discretion to be the guardian or 
guardians, until the infant attains 14, or other 


guardian is appointed, such guardian giving good 
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security by bond as aforesaid, as the court shall 
direct. (Jd.) 


Bond to continue, €9c. 


And until the orphan after arriving to 14 shall 
choose another guardian or guardians, the person 
or persons first appointed shall continue to be so 
under the first letters, and the bond continue in 
force ; but where the orphan after arriving at 14 
shall choose any other person or persons, letters 


shall be applied for as before directed and al! pro- 
ceedings thereon be had accordingly. { Jd.) 


See post, XXII. 


XVII. Settlement of accounts. 


Final settlement; Notice E9c. 


The surrogate shall audit and state the ac- 
counts of ex’ors, adm’rs, guardians and trustees 
exhibited to him, and report them to the next or- 
phan’s court; the ex’or or ad’mr giving 2 months 
notice of his intention in 5 of the most public pla- 
ces of the county, as near as may be to the resi- 
dence of the parties concerned or some of them, 
where such account is to be allowed. 

The court on due proof of such notice and no 
exception made to the report, shall decree an al- 
lowance of it as stated. (Rev. L. 786. s. 30.) 

But in all cases where it appears the ex’or or 
aim’r had not sufficient assets in hand to satisfy 
all debts and expenses, an allowance is not to be 
decreed until the next sitting after the report is 
made. 

It is provided also, that where the surrogate 
states the accounts of trustees or guardians 
for final settlement as aforesaid, he shall issue ci- 
tations to all persons coneerned to appear at the 
orphan’s court, (to be served at least 10 days be- 
fore the court sits) that they may hear the re- 
port &e. (/d.) 


Exceptions. 


But if any person interested shall make excep- 
tions to the report, the court shall proceed to 
hear the proofs and allegations and correct any 
mistakes or errors in the account reported, or re- 
fer the same to auditors, who shall examine and 
restate the account after hearing parties and wit- 
nesses, and make report to the next or a subse- 
quent court for confirmation and allowance, as 
aforesaid. (Jd.) (1) 


Render of interim Accounts. 


And the court may from time to time on ap- 
Plication of persons interested, order guardians 
to account as aforesaid, for all monies, goods &e. 


(1) Exceptions are constantly taken to reports 
of auditors, and the points excepted to, are again 
ecamined by the court. 








and rents, and profits received of real estate be- 
longing to their ward. (Jd.)(2) 


Examination on Oath. 

Where any account is reported for (final) allow- 
ance as aforesaid, the court or auditors to whom re- 
ferred, at the instance of any person interested, or 
by their own proper authority, may examine any 
ex’or, adm’r, guardian or trustee exhibiting such 
account, on oath or affirmation, touching the truth 
and fairness of the same, or any part or item 
thereof. (Rev. L. 786. 9. 31.) 


Commissions. 

The allowance of commissions to such account- 
ants, shall be made with reference to their actual 
pains, trouble and risk in settling such estates, 
rather than in respect to the guantum of estate, 
and where any difference arises between them in 
regard to the proportion of commissions, the or- 
phan’s court shall determine the same having re- 
gard to their respective services. (Jd.) 


Effect of decree on final settlement. 

The sentence or decree of the orphan’s court 
on the final settlement and allowance of the ac- 
counts of ex’ors, adm’rs, guardians, or trustees; 
shall be conclusive upon all parties, and forever 
exonerate and discharge every such ex’or, adm’r, 
guardian or trustee from all demandsof creditors, 


(2) This is one of the general powers, given te 
the orphan’s court (sec. 6.) and applies to ex’ors 
adm’rs and trustees, as well as to guardians on. 
ihis, (sec.S0,) and to all persons accountable, for 
uny estate of the deceased. 

dt is exercised as occasion requires, and fre- 
quently, on the application of creditors, sureties, 
or any person interested, in order to have « 
view of the condition the estate is in at any time, 
on reasonable cause shown: And also, for one 
co-ex’or or ad’mr, guardian or trustee Cc. a- 
Zainst the others, that it may be seen how the es- 
tate is managed, and to enable persons concern- 
ed, to take proper measures for their security. 
These interim accounts (not being for final set- 
tlement, which are always exhibited to the sur- 
roegate and advertised, ) wre brought forward 
by citation out of the orphan’s court, which is en- 
forced if necessary by attachment; in these ca- 
ses, there is no express provision for referring to 
auditors, which only seems to appli to final set- 
tlements; but there would seem to be an implied 
power in such courts to refer any account to 
auditors, as the reportis entirely subject to the 
revision of the court. Yet I should not appre- 
hend, that auditors or the court on these interme- 
diate accounts upon citation, can examine the 
accountant on oath, as ‘hat is expressly limited 
to final settlements. See post. 
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legatees or others, beyond the amount of the set- 
tlement, except, for assets or monies which may 
come to hand after setllement as aforesaid, ex- 
cepting also in cases where a party applying for 
a re-settlement, shall prove some fraud or mis- 
take therein, to the satisfaction of the court. 
(Rev. L. 787. s. 32.)(1) 


XVIII. Appeal. Certiorari. 


All final sentences or decrees of the orphan’s 
court where no appeal is given to the prerogative 
court, shall be subject to removal by certiorari 
into the supreme court; provided the certiorari 
be applied for by either of the parties, within 90 
days after the final sentence or decree made and 
not afterwards. (Rev. L. 787. s 33.) See 
post, XXTX. on this head. 


XIX. Distribution on intestacy. 


Orphan's Court to decree. . 


After administrators have legally accounted &c, 
it shall and may be lawful for the judges of the 
orphan’s court of the proper county, to order a 
just and equal distribution of what shall remain 
clear, after debts, funeral charges and just expen- 
ses of every sort deducted, amongst those entitled 
by the statute, each according to his or her res- 


(1) Subsequent Accounts. 

Itis usual even after a final settlement and 
svhere estate afterwards comes to hund, for the 
ex’or €9c. in order to have the benefit of this clause 
of the act in regard to such further estate, to ex- 
hibit an additional account for final settlement, 
in which case, the same forms and proceedings 
take place as on the first. 


Re-settlement, for fraud or mistake. 

The method of bringing the accountunt again 
before the orphan’s court after a finul settlement on 
the allegation of fraud or mistake is, by a citation 
of any person interested, against the accountant 
or his ex’or or ad’mr, issued out of and returna- 
dle to the orphan’s court; at the return or on ap- 
pearance of the party cited, (which the court 
may compel by attachment) the party citing, 
files his special exceptions to the first settlement 
stating the particular fraud or mistake. In that 
case, the account is so fur opened for re-settlement, 
and it would seem in this case, that the fraud or 
mistake must be shown to the court and not to 
auditors, and further, is to be proved by the par- 
ty charging the fraud or mistake. 

Whether the accountant on are-settlement up- 
on the allegation of fraud or mistake, may to 
prove the allegation, examine the party on oath, 
is not quite certain, I see not however why he may 
not, both as to fraud or mistake; it is on a final 
settlement, and seems within the 30th section. 
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pective right pursuant to law &e. and the same 
distribution to decree and settle ; and the persons 
entitled to such distribution shall have their rem- 
edy at law in case of non-payment, for the recoy- 
ery of the same against the ex’or or ex’ors, adm’r 
or ad’inrs so accounting, saving to every one sup- 
posing himself &e. aggrieved, his &c. right of ap- 
peal. (Rev. L. 177, s. 42.) (2) 


XX. Refunding Bonds. 


Any person to whom a distributive share is ai. 
lotted, is to give bond with sufficient sureties in 
double the sur of such distributive share at least 
to the ad’mr, with condition to refund or pay 
back his proportion of any debts afterwards duly 
made to appear &e. (Rev. L. 179.) 

And so must legatees, give a refunding bond. 
(/d. 50.) And see (Jd. 412.) as to these refun- 
ding bonds. 


XXII. Dower. Admeasurement. 


How admeasured. 


The widow entitled, or any of the heirs, or 
the guardian of any minor heir, may petition the 
Orphan’s Court ofthe county where any of the 
lands are, to admeasure and set off the dower ; 
and the court is to appoint 3 discreet and disin- 


(2) On distribution. Bond &c. 

The statute of distributions (Mar. 2, 1796. 
Id. 174.) is similar in most respects, to that of 
22 & 23 Car. ii ¢. 10. Itis well known, that in 
England to this day the Ordinary or bishop of 
the diocese in his court, (or acting by his official) 
or the judges of the prerogative courts of Can- 
terbury and York in their respective courts, have 
the settlement and allowance of the accounts of 
adm’rs and decree distribution among the per- 
sons respectively entitled, which distributive 
shares those courts can only compel payment of, 
by the course of the ecclesiastical law ; which it 
may be observed, is very inadequate for that pur- 
pose. 

To remedy this, as also to provide a security 
to the persons entitled, the above act of Car. ii- 
was passed in 1670. This act, authorised ordi- 
naries and judges on granting adm’n to take 
bonds with 2 or more able sureties from the adm’, 
in the name of the ordinary. The condition of 
this bond is well known. By the statute of Car. 
also, the ordinaries are authorised to call adm’rs 
to account and upon hearing, to order and make 
a just and equal distribution according to the 
statute, and the same distribution to decree and 
settle and compel the adm’r to pay the same ac- 
cording to the course of the ecclesiastical law. 

The course therefore in England is, for the or- 
dinary on the allowance of the account, to settle 
and decree the amount due to each person, and 
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terested freeholders in the county as speedily as 
may be, to admeasure and set off the dower, be- 
ing first sworn or affirmed before the surrogate 
or any other person authorised, faithfully, hon- 
estly and impartially to execuie the trust. (fev. 
L. 677, s. 1.) 

The party petitioning, to give 20 days notice in 
writing to others interested and to the guardians 
of minors of such application personally, or by 
leaving it at their dwelling; if any be non-resi- 
dent in the state, notice is to be advertised in a 
newspaper published in the county or the county 
nearest, for at least 4 weeks successively, once 
at least each week. (Jd. 678. 8. 3.) 

The commissioners are to wake a full report 
of their proceedings, with the distances and cour- 
ses of the land assigned and their charges, at the 
next or a subsequent term, which report if ap- 
proved and confirmed by the court, is to be re- 
corded by the surrogate, at large, and all persons 
concerned, shall be concluded by the judgment 
or decree of the court, unless it be set aside or 
reversed. (Jd. 678. s. 4.) 





to compel the payment by putting the bound in 
suit, which among other things is, for the due 
payment of the distributive shares ; and the mo- 
nies recovered on the bond, are distributed by the 
Ordinary. 

The statute of New Jersey directs, that the 
bond shall, here, also, be taken to the ordinary; 
but does not leave to him the power of calling 
ex’ors or adm’rs to account, or the settlement 
of the account, as that is shown to be in the Or- 
phan’s court ; nor does it leave to the ordinary 
to order distribution and the same to decree and 
settle; but directs that the Orphan’s court shail 
order distribution on the account being allowed, 
and decree and settle such distribution, and the 
persons entitled are to have their remedy at law: 
(Rev L. 177, 178, s. 11, 12.) 

But an appeal is saved to the ordinary, by any 
one aggrieved by the decree of settlement of dis- 
tribution. (Rev. L. 178, s. 12.) 

In point of fact, the Orphan’s Court do seldom 
make any order or decree for distribution, nor 
determine to whom and in what proportions the 
surplusage is to be paid. 

The practice has been, I believe, for the next 
of kin entitled to distribution either to sue the 
adm’n bond, or to bring an action of assumpsit 
ut law against the adm’r, founded on the statute, 
setting forth the amount settled, the title of the 
plaintiff, and averring the sum due to him as 
one of the persons entitled to distribution. 

Doubtless, the true way where any question 
arises is, for the Orphun’s Court to decree dis- 
tribution, and from time to time settle the sum 


Appeal to the Surrogate General. 


The widow or heirs &c. aggrieved by the pro. 
ceedings, judgment or deeree, may within 20 
days after the final decree, give notice in writing 
of the cause of complaint, and of their intention to 
apply to the Surrogate General at the next sta- 
ted term thereafter for relief, who shali review 
the proceedings and decree complained of, and 
do therein what is just. (Jd. 678. s. 5.) 


Dower in two or more Counties. 

In such case, the Surrogate General is au- 
thorised to appoint the commissioners, and to 
proceed in all respects as the Orphan’s Court 
is authorised to do as aforesail, in admeasuring 
dower. (dd. 678, s. 6.) 


Appeal to the Governor and Council. 
After the final sentence of the Surrogate Gen- 
eral in either of the aforesaid cases, any person ag- 
grieved, may within 30 days appeul against such 
proceedings, decree &c. to the court ofuppeuls 
and errors, betore the Governor and legisiative 
council of the state. (dd. 678, 8.7.) (1) 





caution and hearing “Sc, or, in some proper way 
to determine the distribution entirely by one de- 
cree, onthe final allowance of the account. 

And then the court can proceed to compel pay- 
ment (perhaps) by attachment ; or the purty may 
apply to the ordinary to sue the bond; or an action 
would lie on the statute after a decree made, 
settling the right and the amount. 








due to any particular person entitled, on applr- 
157 


It may possibly become a question, whether the 
bond can be sued or made effectual against the 
adm’r, until the Orphan’s Court has ordered dis 
tribution, and determined what the party is en- 
titled to as one of the distributees. 


Much remains yet to be regulated on this im- 
portant subject. The true course undoubtedly 
is, for the Orphan’s Court to first setile the 
distribution, subject to an appeal by any one ag- 
grieved to the Ordinary: And whenever the 
bond is sued whether this be after appeal or not, 
the Ordinary haus the distribution of the monies 
recovered. (Rev. L. 177.) 

Andin like manner, on guardianship bonds. 
(Id. 784.) 

(t) ds these are altogether summary proceed 
ings, they may be examined on certiorari, after 


judgment given in any of these causes, and be 


quashed or affirmed, according to law. And so, 
on the complaint made to the surrogate general, 
or on the appeal to the court of appeals, the final 
decree there, is subject to the like revision by 
certiorari ; these persons only acting in such ca- 
ses, under a special authority. 

Whether the surrogate general on complaint 
to him, or the court of appeals, can do any more 
than approve and confirm, or merely disapprove, 
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Fees &c. on admeasuring dower. 
These, are to be apportioned by the court be- 
tween the persons concerned, according to their 
interests in the estate, and be recovered by ac 
tion. But in all cases of appeal, each party to 
pay his own costs. (Jd. 679, s. 8. 9.) 


Mansion-house €c. after dower assigned. 


After dower is thus assigned, the widow to be 
no longer entitled to enjoy the mansion-house, 
messuage and plantation thereto belonging, except 
what may be assigned-&e, without being liable to 
pay rent &c. (Jd. 677, 8. 10.) 


XXII. Testamentary Guardians. 


Acceptance and Bond. 


A testamentary guardian, before exercising 
any authority over the estate, is to appear before 
the orpha:.’s court, and declare his acceptance 
which is to be recorded, and shall give bond with 
suretics ina sum to be ordered by the court, 
(unless it is otherwise directed by the will) for 
the faithful execution of his office. (/tev. L. 402. 
s. 1.) 

Every court or other competent authority ap- 
pointing a guardian, shail take bond with good 
sureties in acompetent sum for the faithful execu- 
tion of office. (Jd. sec. 2.) See ante, XVI. 


Rendering inventory and annual account. 


Every testamentary guardian within 3 months 
after his appoinment or acceptance, is to deliver 
to the clerk of the orphan’s court an inventory on 
oath of all the estate real and personal which he 
shall have received or taken possession of, to be 
entered by the clerk in a separate book; and ex- 
hibit once a year or oftener if required, accounts 
of the produce of the estate, of the sale and dispo- 
sition of such produce and of disbursements; which 
accounts are to be examined by the court or such 
person or persons as they appoint, and if found to 
be fairly stated and supported by vouchers, (and 
the report in case of reference approved and con- 





is not specially set down. It is said, the surro- 
gate general on complaint to him, is to review 
the proceedings and decree, and do what thereon 
is just. 

Whether by this, he is to stand in the place 
of the commissioners and make or new model the 
admeasurement, is uncertain; the more proba- 
ble supposition is, that this officer, or the court of 
appeals on the appeal from him, are to have no 
other power than the Orphan’s Court originally 
had, to approve and confirm, or merely disap- 
prove the admeasurement made by the comms- 
sioners. But where they disapprove, it would 


firmed) shall with the certificate of confirmation, 
be entered of record by the clerk. 

After which, if the ward or his representative 
shall at any time except to any item, the proof of 
its falsity or injustice shall lie on him, unless yo- 
tice was given at the passing of the accounts that 
such item would be excepted to and a memorap- 
dum of such notice is entered on record, or desir- 
ed to be so entered. (Jd. sec. 3.) 

Any guardian (not) delivering in such invento- 
ry or account as aforesaid, and being summoned 
by order of the court, if he remain in default, 
shall be compelled to perform his duty, or be dis- 
placed. (Jd. 403. sec. 4.) 


Failing Sureties. 

Ifthe court know or have cause to suspect, that 
the sureties ofa guardian are failing or in dubious 
circumstances, they may compel the guardian to 
give additional surety, and if he refuses may dis- 
place him. (Jd. s. 5.) See ante XVI. 


XXIII. Sale of lands by Guardians, 
Sor maintenance &c. 


Application. 

If the personal estate, rents &c. be insufficient, 
the court on investigation, may from time to time 
order the guardian to sell such part of the real es- 
tate as they direct, for the maintenance and edu- 
cation of the ward. ( Jd. sec. 6. ) 


Advertising and Sale. 


The guardian is to advertise the sale in 5 of th: 
most public places of the county for 2 months 
previous to the sale, ( sec.7. ) and also in a news 
paper published in the state and circulated in the 
neighbourhood of the lands, at least 4 weeks suc- 
cessively once a week next preceding the time of 
sale; (/tev. L. 671.) but the guardian may ad. 
journ the sale from time to time. 

The sale to be at public vendue to the highest 
bidder, and the guardian to report his proceed: 
ings thereon to the next court after sale. (/d 
403. 8. 7) 


——e 





seem there ought to be a provision entitling then 
to appoint new commissioners, or to direct the 
Jfirst commissioners to proceed to a new division, 
conforming to their direction, on the points of 
exception; much expense might be thus saved, 
and delays obviated. 


This appears to be the first instance in the 
statute book, by which any summary jurisdic: 
tion is given to the court of appeals and errors: 
from the orders or decrees of inferior authori- 
ties acting under powers specially conferred by 





statute. 








hat 
ous 
. to 


dis- 


ent, 
lime 
| es- 
edu- 


f the 
onths 
news 
n the 
3 suc: 
ne of 
y ad. 


ghest 
ceed: 
( Id 


and 


- them 
ct the 
8101", 
nts of 
saved, 


71 the 


risdic- 
rrors- 
uthori- 


ed by 


(1821,2.] NEW JERSEY. sTaTE LAW, AND REGULATIONS. 1195 


ORPHAN’S COURT. 


Deed. 

The guardian shall make a deed (o the purcha- 
ser, which shall set forth the order at large, and 
vest as good a title as the ward was seized of 
when the order was made, (/d. s. 8.) 


XXIV. Limiting demands of credi- 
tors. 


The O. court of the proper county are empow- 
ered, to direct ex’ors and adm’rs to give notice 
to creditors to bring in their demands against the 
estate within such time as the court appoints, not 
exceeding 2 years nor less than one. The notice 
to be set up in 5 of the most public places of the 
county for 2 months, and be advertised in one or 
more of the news-papers of the state, and any 
further notice which the court may judge neces- 
sary. Demands not exhibited within the time to 
be forever barred. Provided, that the ex’ors 
and ad’mrs on payment of any part of the estate 
to a legatee or distributee, shall take bond to re- 
fund as heretofore, and within 6 months after the 
limitation expired as aforesaid, shall file such bond 
in the clerk’s office of the orphan’s court for the 
benefit of such creditors as may not have come 
in; which bends on application to the orphan’s 
court and order thereupon, the said creditor or 
creditors may put in suit against such legatee or 
distributee and their sureties, but shall recover no 
costs. (fev. L. 412.) 


XXYV. Sale of lands to pay debts, by 
Ex’ors or Adm’ rs. 
No lands te be sold or in anywise affected, by 


any judgment or execution against ex’ors or 
adm’rs. (Rev. L. 435.) See ante, XV. 


Mode of application 
If the ex’or or ad’mr believes the personal estate 
insufficient to pay the debts, it is hisduty as svon as 
conveniently may be to exhibit under oath, a true 
account of the personal estate and debts within his 
knowledge, to the orphan’s court of the county, 
where the real estate of which the deceased was 
seized is; on which the court is to make an order, 
directing all persons interested in such lands &e. 
to appear before the court at a certain day and 
place mentioned in the same, (not less than 2 
months nor more than 3 months (1) after the day 
of making the order) to show cause, why so 
much of the real estate shonld aot be sold as_ will 
be sufficient to pay the debts. This order, signed 
by the surrogate or clerk of the court is imme- 
diately to be set up at 3 of the most public places 
of the county for 6 weeks successively, and be 
published for the same time in one or more of the 
news-papers printed in the state. (Jd. 435.) 
(1) The words in italjc repealed Nov. 9, 1820. 
Pamph. 








At the day and place appointed for hearing, 
or at such other time and place as they may then 
appoint, the court is then to hear the allegauons 
and proofs; and if they find the personal estate 
insufficient to pay the debis, shall order the ex’or 
or adm’r to sell the whole if necessary, or 80 
much as is necessary for that purpose, and when 
a part only of the lands &e. is sufficient, the or- 
der shall specify the part to be sold. (/d.) 


Selling indivisible property. 

And where any houses and lots or lands are so 
circumstanced, that a part cannot be sold without 
manifest prejudice to the heirs or devisees, the 
court at their discretion, may order the whole 
or a greater part than is necessary to pay the 
debts, to be sold, and the surplus money aris- 
ing from such sale, shall be distributed among 
the heirs or devisees according to the law of des- 
cents in the former, and the will of the testator 
in the latter case: and further, that the heir or 
devisee whose lands &c. descending or devised to 
him, have been sold as aforesaid for payment of 
debts, may compel all others claiming or holding 
under such testator or intestate, to contribute in 
proportion to their respective interests, so as to 
equalize the burden or ioss. (/d. 8. 20.) 


Advertising the sale. 

The ex’or or ad’mr isto advertise the time and 
place of sale at 5 or more public places of the 
county at least two months, and shall at the time 
and place appointed, between 12 and 5 in the af- 
ternoon expose the lands &e. to sale by public 
vendue, and strike off the same to the highest bid- 
der; making report in writing of all proceedings 
thereon to the next court after sale. But the 
ex’or &c. may adjourn from time to me not ex- 
ceeding 2 months in the whole. (Jd. 436.) 

By a subsequent act, when lands are to be sold 
by ex’ors, adm’rs or guardians under an order of 
the orphan’s court, the ex’or &c. must, in addi- 
tion to the notice he was before bound to give, 
advertise the time and place of sale in one of the 
news-papers printed and published in the state 
and circulated in the neighbourhood of the lands, 
at least 4 weeks successively once a week, next 
preceding the time of sale. ( Rev. L. 671.) 


Deed. 

The ex’or or ad’mr is to make a deed, which is 
to set forth the order at large, and vests in the 
purchaser such title as the heirs or devisees were 
entitled to atthe making thereof. (Jd. 436.) 


Application of the monies. 

The monies arising from sales to be assets, and 
any surplus, to be distributed among the heirs 
and devisees as directed in the 20 sec. of the act. 
See XXV, ante. 
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When only, to be sold. 

No part of the real estate is to be ordered to be 
sold, till the ex’or or ad’mr has applied the per- 
sonality which may have come to his hands, to- 
wards payment of the debts; and no more of the 
lands Xe. is to be sold, than is necessary to pay 
the debts, except, in the ease mentioned in the 
20ih section. 

Nothing in this act is to bar actions against 
ex’orsor adm’rs in respect of the personal estate, 
or for any waste or misapplication of it. (Aev. L. 
456.) 

Proprietary rights, when to be sold. 

When there is not other estate sufficient &e. 
the orphan’s court on like application &c. may or- 
der the sale of proprietary rights; and like pro- 
ceedings as aforesaid. (fev. L. 679.) 


Ex’ or or adm’r dying, before sale or deed made. 

In this case, the surviving ex’or or ad’mr_ or 
ex’ors and adm’rs, may proceed to a sale, or 
where a sale had been made, make a conveyance 
Ce. (Rev. L. 672.) 


XXVI. Contracts for lands, unexe- 
cuted. 

Where there isa written contract of the de- 
ceased attested by 2 or more witnesses, for the 
sale or conveyance of land in this state, either 
the ex’or or adm’r or the claimant, may apply to 
the orphan’s court, producing the contract, hav- 
ing previously advertised such intention to apply, 
at lexst 2 months in 5 of the most public places of 
the county and in at teast 1 of the newspapers in 
circulation there. 

On this, proclamation is to be made in open 
court jor 2 terms successively of such application, 
for any persons to show cause Xe. at least within 
the 3d term. 


Hearing, decree, deed. 

On hearing the allegations, or objections if any, 
if they find no sufficient cause to the contrary, 
the court is to decree the fulfilment of the con- 
tract and give judgment accordingly. The de- 
cree, judgment and contract to be recorded, and 
thereupon the court shall order the ex’ors or 
adm’rs or the survivor Xe. or legal representative 
of the deceased, to make as good and sufficient a 
deed to the claimant as the deceased could have 
made, the purchase monies being first paid or se- 
cured, according to the contract. (Rev. L. 
524 )(1) 


XXVII. .2ssignments, by Debtors. 

Final accounts, of assignees for the benefit of 
creditors, under the act of Feb. 23, 1820, (fev. 

(1) Vo appeal is given; and incase of illegali- 
iy, the remedy is by certiorarz. 








| 











LL. 674.) are to be. exhibited on oath or affirma- 
tion and settled, as the final accounts of ex’ors 
and adm/’rs are to be in the same court. (Rev. L. 
675.) 


XXVIII. Miscellaneous. 


Recording of wills Sc. in the county. 

The surrogate is to record wills proved before 
himself or the orphan’s court, together with the 
proofs, letters of guardianship aad of administra- 
tion and all things concerning the same, and inven- 
tories proved before him. 


Transcripts evidence. 

Which records shall have the same force and 
cffeet as the like records in the prerogative office, 
and the ¢ranscript of them certified under the 
hand and seal of office of the surrogate, shall be 
received in evidence, and have the same effect as 
transcripts certified by the register of the prero- 
gative court. ( Rev. L. 783. ) 


Form of Letters Testumentary, and Adm’n. 

The form is prescribed, and such probate of 
wills, and letters of adm’n to have the same vali- 
dity and effect, as those issued by the register of 
the prerogative office in the name of the ordinary 
with the seal of office. (/d.) 


Form of Letters of Guardianship. 
This is prescribed. (Jd. 784) 


Return of Wills Gc. to the Register. 

The surrogate on the Ist Mondays ot February, 
May, August and November in each year, to 
transmit all wills and inventories to the register 
of the prerogative court, and a return of ali let- 
ters of adm’n granted during the 3 preceding 
months, to be filed in the register’s office. (Jd.) 

And the surrogate is to file in his office all 
adm’n and guardianship bonds. &e. (/d.) 


Surrogate’s Bond. 


He is to give bond before he enters upon office, 


to the state of New Jersey in $2000, with at 
least 2 sufficient sureties being treeholders ot the 
county, to be approved by 2 judges of the court 
of common pleas of the county &c. and he takes 
an oath of office the form of which is prescribed. 
(dd. 785.) as also of the bond. 


Attachment for Contempt &c. 

Persons citea 10 days before the time for ap- 
pearance, and making default, liable to attach- 
ment for contempt, and the orphans court are 
empowered to compel obedience to their pro- 
cess, orders and sentences, by imprisonment of 
body or distress and sale of lands, as fully as any 
court of record in the state. (Jd. 787.) 


Officers of the Court. 
The sheriff and constables of the county to be 


t 
1 









officers of the court, and serve all process and 
orders &e, (/d.) 


Discontinuance of Court. 


Not to be, for non-attendance of a sufficient 
number of judges, but ail proceedings Xe. to eon- 
tinue over. (4d.) 


Taxation of costs and recovery. 


Costs to be drawn by the clerk of the court, 
(the surrogate) and the court to determine which 
of the parties shall pay the bill, and tax the same; 
and if not paid, the surrogate to issue execution 


against goods and lands Xe. first being recorded. 
(id.) 


List of Fees. 
_ To be kept up in the surrogate’s office. (Jd. 
788.) 
Recording Receipts &c. 
Ex’ors, adm’rs and guardians who have settled 
their accounts, and who pay any legacies &c. may 
have the receipts recorded by the surrogate; the 
same being first proved as deeds of conveyance 
are required to be, and if the original be lost, a 
copy from the record certified &c. to be evidence. 
( 1d.) 


Special Orphan's Court. 


In vacation, (except upon the 8th sec. of the 
act) to be appointed by the judges in term in 
open court, and be held where the court by law, 
holds its regular terms. ( /d.) 


Surrogate not to act as Attorney Ec. 

No surrogate, shall appear or act as attorney, 
proctor or council in the orphan’s court of any 
of the counties of this state; and no surrogate be- 
ing a judge of the common pleas of the county, 
shall sit on the hearing of any cause in the O. 
court. (/d.) 


Transcripts of Wills. 
The transcript of wills registered in the prero- 
gative office and duly certified by the register to 
be true, to be evidence, as if the books in which 


they are recorded were produced and proved in 
court. (Jd. 789.) 


XXIX. Jurisdiction. Appeal. Certio- 
rari. 
The following may afford some assistance in 
practice, to those who have occasion to consider 
what belongs to this title. 


Of the Ordinary. 
His jurisdiction. 
The jurisdiction of the ordinary is expressly 
limited to the granting of probates of wills, let- 
ters of administration, and to the hearing and final- 
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thereon; that is, disputes about the probate, or 
on the right of administration or of guardianship. 
(fev. L. 776, 8. 1.) 

In regard to these subjects, he may take cog- 
nizance of them by original application to hime 
self; but it is rather to be presumed that the ap- 
plication must be made to him in his prerogative 
court, even where he takes such direct cogni- 
zance. (/tev. I. 776, 8.1.2.) And see ante 
** Ordinary” and “ Prerogative Court,” 

In these cases of taking immediate cognizance 
of the application, the geneval powers of the ordi- 
nary to isse process of citation and all subsequent 
Jurisdiction over the subject necessarily results. 

And by the statute, disobedience to his citations 
or sentences, may be enforced by process of at- 
tachment, to be executed by the sheriff. (Jd. 
179.) 

In respect to jurisdiction after his authority 
executed, to revoke letters which have been issu- 
ed, or in other respects, it must be regulated by 
the rules of law in respect of the prerogative ju- 
risdiction, and such statutes as apply. 

If letters of adm’n are granted by the ordinary, 
such bonds &e. are to be taken as the statute di- 
rects. (Rev. L. 176.) 

If letters of guardianship, are granted by him, 
he is to take bond with sureties and in a sufficient 
sum, for the faithtul execution of the office. (ev. 
L,. 402.) 








Appeal to the Ordinary, from the Surraegate. 


The ordinary, in the prerogative court, has ju- 
risdiction by appeal from the surrogate, in cases 
of probate of wills, (fairness of inventories, ) 
and right of administration, where these are ad- 
mitted by the surrogate and not brought by him 
before the orph. court; but the appeal must be 
made within 6 months after such proceeding of 
the surrogate. (/tev. L. 782.) 

With respect to letters of guardianship, the 
surrogate has no cognizance of them, but they 
are granted by the orphan’s court. (ev. L. 
784.) 

And as has been seen, the ordinary, may grant 
such letters in the first instance; (/tev. L. 776, 
784.) which would preclude the orph. court. 

But an appeal from the O. court in this ease, is 
given to the prerogative court. (tev. L. 784. s. 
27.) And it does not appear, that there is any 
limitation of time by the statute except, that of 
18 months, which is the general limitation to all 
certioraries, by another statute, where the sen- 
tence &c. is given in a court of record. 


The Surrogate. 
Appeal from the Surrogate. 


Ashas been shown, where the surrogate pro- 
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30. Which have original jurisdic- 
tion, &c. ? 

$l. partly original, and part- 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, &c.? 

33. Which are courts of equity, 
and which of law, &c. 2 

34. What methods are used to 
carry up judgments &c. ? 
A. It has been seen, 

ist. That single justices of the peace 








whether in criminal or civil cases, 
have original jurisdiction; their pro- 
ceedings liable to be reviewed, on 
appeal or certiorari, or both. 

2d. That the county court of com- 
mon pleas, have original jurisdiction 
and concurrent witi the justices of 
the peace and the supreme court in 
all personal actions, and wherein the 
right or title to real estate is not 
brought into question; but that cau- 


ses may be removed into the su- 
preme court before issue, and a writ 











administration, the remedy is by appeal to the 
prerogative court, and this must be made within 
6 months (as before mentioned ) by any person in- 
terested, or others representing them, after such 
proceeding. (fev. L. 782. 8. 21.) 

I know no other cases in which an appeal lies 
from the surrogate to the prerogative court, nor 
any instance in which a certiorari lies to any of 
wis proceedings from the supreme court. 


The Orphan’s Court. 
Appeal from the O. Court. 

The only cases in which it appears that an ap- 
peal lies from the orphan’s cuurt to the preroga- 
tive court, are those which come before it from 
the surrogate in the cases, where on a will or in- 
ventory exhibited to him to be proved, or an ap- 
plication is made to him to grant administration, 
he declines to do so, and issues citations to all 
parties concerned to appear at the next orphan’s 
court, there to contest the matter; in such case, 
the cause is to be heard by this court ina summa- 
ry way, (the evidence being taken down if re- 
quested) subject to an appeal to the prerogative 
court, if demanded by any of the parties, within 
30 days after sentence, after which the surrogate 
shall proceed as the sentence of the orphan’s 
court directs. ( Rev. L. 782. s. 21.) 


Certiorari to the Orphan’s Court. 

In all the other cases in which a special juris- 
diction is given to the orphan’s court under the 
act of June 13, 1820. ( Rev. L.776._) such as, 
decreeing further security to be given by adm’rs 
or guardians, or revoking their letters: (see. 7.) 
And on complaints under the 8th, 9th, and 
10th sections; and upon the 12th, 13th, 19th, and 
20th; relative to the division and sale of lands: 
And upon the 30th respecting the final allowance 
of accounts, in all these instances being in no wise 
the subject of the ordinary’s jurisdiction as de- 
fined by the statute, nor any appeal given to him, 
the remedy after final sentence or decree of the 


within 90 duys utter such final decree. ( dev. L. 
787. s. 33.) 

So doubtless, there may be other casesin which 
a certiorari lies within the 90 days, upon orders 
or sentences given upon citations to ex’ors, 
adm’rs, guardians, trustees or others, to render 
intermediate accounts &c. and where, guo ad 
hoc, there is a sentence or decree. 


Surrogate General. 
Certiorari to Surrogate General. 

It will be observed, that by the 14th, and 15th, 
sections, ( Jd. 780, 781. ) the surrogate general 
(meaning the governor, and being an appellation 
incorrectly used in the constitution, as synoni- 
mous with ordinary) may take order, for the di- 
vision of lands in certain cases. As this is but a 
special authority, a certzorari on the general prin- 
ciples of law would lie to remove the proceedings 
on such partition, into the supreme court after a 
final decree affirming the division. 

In this ease also, there appears to be no limita- 
tion, not even that of 18 months. 

It may be remarked here, in respeet to these 
divisions, whether made by commissioners under 
an order of the orphan’s court or the surrogate 
general, they are not binding or to be recorded, 
unless approved. 

It appears obvious, that no certiorari could 
avail any thing on such a rejection; it is no final 
sentence of partition, and although on the certio- 
rari the supreme court might think all the com- 
missioners had done was right and lawful; yet the 
law has not submitted this to ‘heir approbation or 
disapprobation, and they would have nothing to 
affirm or reverse. In fact, the not affirming 
amounts to this, that there has been vo partition. 


Court of Appeals. 
Certiorari. 
It will be recollected, that on divisions made un- 





der appointments of the surrogate general, an 
appeal is given to the court of appeals: Should the 


orphan’s court, is by certiorari out of the supreme | court of appeals reverse or affirm such division, 
court; but it must be applied for by the party | doubtless a certiorari would lie to that body. 











of error lies from their judgments 
into the supreme court. 

3d. That the supreme court, has 
original jurisdiction,concurrent with 
the common pleas and justices of the 
peace in all personal actions, (above 
L5.) and exclusive jurisdiction in 
all real and mixed actions: and that 
the judgments of this court are re- 
viewed in the court of appeals. 

4th. That the chancellor, has origi- 
nal exclusive jurisdiction in all cau- 
ses of equity, subject to an appeal 
to the court of appeals; and as ordi- 
nary, original and final jurisdiction | 
of testaments, administrations and 
guardianships, and exclusive appel- 
lant and final jurisdiction over the 
same subjects, when exercised before 
the surrogate or orphan’s court. 

5th. That the court of appeals, has 
no original jurisdiction in any civil 
case whatever; but by writ of error 
or appeal in equity, has (or as- 
sumes ) universal, final and exclu- 
sive jurisdiction in all cases, except 
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6th. With respect to the surrogate 
and orphan’s court, they have no 
jurisdiction whatever at common 
law in actions real, personal or mix- 
ed; and their proceedings on cases 
within their cognizance are review- 
ed on appeal or certiorari. 

With respect to these questions as 
relates to crimes, I refer to what has 
been said under the proper head res- 
pecting courts of criminal jurisdic- 
tion, as also for information on all 
the particulars contained in the pre- 
ceding questions. 


MISCELLANEOUS. 


$5. Who is State Printer, &c. 2 
A. James J. Wilson Esq. Trenton. 
Joseph Justice, publishes the Laws 
and Reports. Trenton. 
36. Whois the principal Bookseller 
at the seat of Government ? 
A. The principal Book-sellers at the 
city of 'l'renton are, Joseph Justice; 





from the ordinary. 


E. Littell; John Davisson. 
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No. 11. CONVEYANCE BY DEED, kc. 


1. What is the kind of Deed most 


in use in your state &c. is it that of 


bargain and sale ? 

A. ‘Vhe conveyance most used in 
New Jersey, for the conveying es- 
tates in fee and freehold interests, is 
that of * Bargain and Sale.” 

The common jaw conveyances, as 
feoffment, gift, grant, lease, ex- 
change, partition, release, confirma- 
tion, surrender, assignment, deleas- 
ance &c. are legal and occasionally 
used. 

It may be observed, that the siat. 
of 18 El. c. 5. (Anno 1576) against 
fraudulent conveyances to deceive 
creditors ; and 27 El. « 4. (Anno 
1585) against conveyances to de- 
ceive purchasers are re-enacted here. 
(Rev. L. 1794.) 

2. Does the legal possession pass 
without livery, &c. 2 
4. The legal possession (where the 
conveyance is operative,) passes by 
the mere delivery of the deed, with- 
out other act or ceremony. 

The statute of 27 HM. viii. c. 10. 
(Anno 1536) concerning uses and 
wills, is not in force in New Jersey. 
All English statutes were repeal- 
ed at the revision of the laws by the 


(1) The section is in these words: “ that all 
and every person or persons, to whom the use 
or uses of any tract or tracts of land within this 
province have been sold, given, limited, granted, 
released or conveyed by deed, grant, or any other 
legal conveyance whatsoever, or that shall here- 
after be granted by any deed or conveyance 
whatsoever, such grantees, their heirs and as- 
signs, shall be deemed, taken and esteemed, to be 
in as full and ample possession of such lands, 
tenements and hereditaments, to all intents, con- 
structions and purposes, as if such grantees, their 
heirs and assigns, were possessed thereof by so- 
lemn livery of seizen and possession, any usage 
or custom to the contrary notwithstanding.” 

{t will be perceived, that this is a very differ- 
ent regulation on the subject of it, from that 
which is contained in the statute of H. viii. 
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late Mr. Justice Paterson, by an act 
June 13, 1799: declaring, that af- 
terwards, they should have no force 
or authority in this state, nor be con- 
sidered as the law thereof: The 
same prohibition was re-enacted, at 
the late revision: (1820.) (Rev. L. 
726.) 


But the statute of HZ. viii. as re- 
spects conveyances, was superseded 
by a provincial law passed March 

7, 1719, s. 7, which enacts, * that 
all persons to whom the use or uses 
of any lands are conveyed by any le- 
gal conveyance whatsoever, such 
grantees, their heirs and assigns, 
shall be deemed to be in as full pos- 
session as if they were possessed there- 
of by solemn livery and seizen. ( Rev. 
L. 9.) (1) 

3. In the creation of estates in fee, 

or fee tail, are technical words ne- 
cessary, &c. ? 
A. The word * heirs,’ is necessary 
in a common law conveyance, in the 
creation of an estate in fee, and the 
words * heirs of the body” to create 
an estate tail. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
4. The construction and operation 
of common assurances, are governed 
generally by the rules of the com- 
mon law. 

The distinction between deeds and 
wills as to the intent, prevails. (2) 


(2) Where in a will of land, the words heirs 
and assigns, or, heirs and assigns for ever, are 
omitted, and no expressions are contained in such 
will and testament, whereby it shall appear that 
such devise was intended to convey only an es- 
tate for life, and no further devise thereof being 
iiade of the devised premises after the decease 
of the devisee, to whom the same shall be given; 
all such devises shall be taken and understood to 
be the intention of the testator, thereby to grant 
and devise an absolute estate in the same. (/?ev. 


| L. 60.) 





Our legislature have broken down 
the common law rule in part, as to 
warranties, by re-enacting the stat. 
4 & 5 Ann, c. 16, declaring, that a 
warranty made by a tenant for life 
of lands &c. which shall descend or 
come to any person in remainder or 
reversion, shall be void; and that 
a collateral warranty of lands by an 
ancestor, who at the time of making 
it had no estate of inheritance in pos- 
session therein, shall be void against 
his heirs. ( Rev. L. 461.) 


5. Are attesting witnesses Ac. re- 
quired to conveyances ? 


(1) Why is it not sufficient ? T am not aware 
that the supreme court have yet held, that the 
grantor’s act is void asa deed, when he makes 
it for a deed, affixes a scroll and acknowledges 
that he has set his hand and seal or to that effect, 
and then delivers it as such. 

The wax and the actual seal on it, have 
been long disused. The common law has accom- 
modated itself to the subject, and is now nothing 
more than it was at first, a rule of common sense : 
After the Normans came in, (1066,) seals were 
introduced and used from necessity, in order to 
evidence the feudal alienations. 


The seal of the feoffor not only served to give 
solemnity to the instrument, characterising it as 
a deed (factum,) but the impression of it on 
wax was evidence of the identity of the grantor. 
The barons could not write their names, nor the 
witnesses theirs; seals, containing the name or 
device by which the Lord was known, served 
therefore the double purpose, of proving the in- 
strument and deciding the nature of it. But in 
process of time grantors could sign their names, 
and witnesses theirs. Actual sealing (that is an 
impression with a seal on wax) then became use. 
less for any other purpose, but as it fixed the 
character of the instrument to be a deed, or being 
omitted, only a common writing, not having any 
solemnity beyond verbal evidence. 


In other words, the seal was no longer evidence 
of the execution of the deed by the grantor, but 
amere sign that he intended it to bea deed. 

The common law followed the reason of the 
thing: The grantor’s seal was no more necessa- 
ry, any man’s seal was sufficient: Sealing itself 
was next discarded, and of course wax was no 
longer requisite. A bit of artificial wax heated 
and stuck in the place of the seal, was sufficient; 
it showed the intent of the maker that he bound 
himself by deed, and as a seal, it was symbolical 


158 
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6. Must the deed be sealed ? 

7. Isa scroll sufficient ? 

A. There is no statute provision, up- 
on the subject of witnesses to a deed 
or mortgage. It stands upon the 
principles of the common law. (2 B. 
Com. 295.) 

Attestation, is said to be one of the 
requisites of a good deed. There 
must be a seal, and ascroll is not 
sufficient. (1) 


By statute, any instrument for the 
payment of money, to which the per- 





of that. Thus the common law dispensed with 
wax, and the impression, of a seal: At length 
paste, (a little meal and water) was found 
more convenient to attach to the instru 
ment; then this was accepted by the com- 
mon law, and a wafer with a piece of blank pa- 
per over it wasaseal. The paste without the 
paper or the paper without the paste, if it was 
any how else stuck on, became a seal, by the 
common law. In short, that is a seal by the 
law which is called so, and attached in a du- 
rable manner to the instrument; and surely no- 
thing can be more satisfactory of a man’s intent 
to make a deed and to give it the durable mark 
of one, than when he says in the instrument, ‘in 
witness whereof I have hereunto set my hand 
and seal,’ and instead of paste or a drop of resin 
or pitch, tar, gum or any other sticky thing, 
makes a mark with ink in the form of a seal 
more adhesive than wax, and as durable as the 
writing itself. 

In short, the common law has ever been that 
what is put as and answers for a seal, is sufficient 
to make a deed : It is now a mere emblem and ouly 
to determine by some visible character, that the 
instrument is intended to have the operation of a 
deed: It isno longer used as an evidence, of 
the execution of the instrument. 


| know of no decision in New Jersey, that there 
must be wax or a seal; on the contrary, any 
visible representation of them in the place of a 
seal, has been always so held; as paste without a 
seal on it, or any touch of wax Xe, natural or ar- 
tificial, where the seal should be. And it would 
be strange indeed if a court should now say, aman 
must lose his land or money, because the gran- 
tor or obligor had put an ever-enduring character 
as his seai,instead of a smear of paste, wafer, wax 
or guin. 

Since the statute of frauds, signing has been 


necessary to a conveyance ; and it 1s very remark- 





able that statute, requires nothing else. 
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son making the same shall affix a 
scroll, or ink, or other device, by 
way of seal, shall be taken and ad- 
judged to be of the same force and 
obligation, as if it were actually 
sealed with wax. ( Rev. L. 305.) 


The 1st and 2d sections of the stat. 
of frauds and perjuries 29 Car. i. c. 
S. (1677.) are re-enacted here. 

By this, all estates and interests in 
lands, tenements &c. must be created 
by writing signed by the party mak- 
ing &c. or, his agent lawfully author- 
ised by writing, or only to have the ef- 
fect of leases at will; except leases not 
exceeding the term of 3 years from the 
making thereof & whereupon the rent 
reserved to the landiord during such 
term, shall amount to two third parts 
at least, of the full improved value of 
the thing demised. (Rev. L. 151.) 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
A. No alteration by usage or stat- 
ute, in the common law requisites 
for the formal perfection of deeds or 
common assurances is recollected, 
other than those which have been 
mentioned. 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 


4. It is not necessary to the validi- 
ty of a deed or mortgage as between 
the parties and their heirs, that it 
should be acknowledged or proved 
and recorded ; it is valid as between 
them if proved, when it may become 
necessary, according to the rules of 
the common law. (See, next An- 
swer.) 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 





riod: in what office: will notice of 
the prior title, though unrecorded, 


bar the second incumbrancer 2 


Conveyance to Purchasers. 


A. By an act of June 5, 1820, it is 
enacted, that every deed or convey- 
ance, of or for any Jands, tenements 
or hereditaments to any purchaser 
of the same, which shall be made and 
executed after the first day of Janua. 
ry, in the year of our Lord, one thou- 
sand eight hundred and twenty-one, 
shall be void and of no effect against 
a subsequent judgment-creditor or bo- 
na fide purchaser or mortgagee, for a 
valuable consideration, not having no- 
tice thereof, unless such deed or con- 
veyance shall be acknowledged or 
proved, and recorded or lodged for 
that purpose, with the clerk of the 
court of common pleas of the county 
in which such lands, tenements and 
hereditaments are situated, within 
Jifteen days after the time of signing, 
sealing and delivering the same: 
Provided nevertheless, that such deed 
or conveyance shall, as between the 
parties and their heirs, be valid and 
operative. (Rev. L. 747.58. 1.) 


Conveyance to Morigagees. 


And that every deed of mortgage 
or conveyance in the nature of a mort- 
gage, of or for any lands, tenements 
or hereditaments, which shall be 
made and executed after the first day 
of January, in the year of our Lord, 
one thousand eight hundred and twen- 
ty-one, shall be void and of no effect 
against a subsequent judgment-credi- 
tor or bona fide purchaser or mortga- 
gee, for a valuable consideration,not ha- 
ving notice thereof, unless such mort- 
gage shall be acknowledged or pro- 
ved according to law and recorded 
or lodged for that purpose, with the 
clerk of the court of common pleas 








of the county in which such lands, 








. 


ee 


tenements or hereditaments are situ- 
ated, at or before the time of entering 
such judgment or of recording or lod- 
ging with the clerk as aforesaid the 
said mortgage or conveyance to.such 
subsequent purchaser or mortgagee : 
Provided nevertheless, That such 
mortgage, as between the parties and 
their heirs, be valid and operative. 
(Rev. LE. 747. 8.2.) 





MIscELLANEOUS. 


Manner of registering a mortgage. 


The clerk isto enter in the book, the names of 
the parties, date, mortgage money, and when 
payable, and the description and boundaries of 
the lands &e. mortgaged, immediately on receiv- 
ing the mortgage; and note in the margin or at 
the foot of such abstract, the day of the month and 
the year when the mortgage was delivered, &e. 

He is also to certify on the mortgage, the time 
of delivery, and the name or number of the book 
and the page, and give a receipt if required, stat- 
ing the time of its receipt, and when registered, 
and deliver it to the party or his order. (Rev. 
L. 463.) 

But he is not to register any mortgage unless 
acknowledged or proved according to the act 
‘respecting conveyances.’ For the act respect- 
ing conveyances and its supplement; See Fev. 
i. 458, 747, and the act to register mortga- 
ges. (Jd. 463.) 


Absolute deed intended as a mortgage. 


If the deed is absolute or unconditional, and it 
appear by any other writing to have been inteud- 
ed by way of mortgage, it shall be so considered,but 
the grantee shall not have the benefit of the ad- 
vantages given to a mortgagee by this act, unless 
an abstract of the writing operating as a defeas- 
ance, &c. be also therewith registered. (Jd. 464.) 


Cancellation of the Mortgage. 


On production of the mortgage to the clerk by 
the person redeeming, cancelled, or a receipt 
thereon by the mortgagee, his ex’ors, Xc. the clerk 
is to enter in the margin opposite to the abstract, 
a minute of the redemption, payment and dis- 
charge, which shall absolutely bar and discharge 
the said entry, registry and mortgage. (Jd. 464.) 


Misconduct of the Clerk. 


For giving an undue preference, or mortgaging 
that last which should be mortgaged first, or not 
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It will be perceived, that convey- 
ances to purchasers, if acknowledg- 
ed &c. and lodged to be recorded 
within 15 days from delivery, are 
not affected by a conveyance to a 
subsequent purchaser or mortgagee 
or a subsequent judgment, recorded 
or entered within that time. (1) 


(1) Questions may still arise on this section ; as 
where the deed to the first purchaser is not re- 
corded in the 15 days, and yet recorded before 
the 2d purchase, mortgage or judgment, was 
made or entered. And so, where the Ist and 2d 
purchaser both omit to record within the 15 
days. 





liable to a penalty of 200, and liable for all da- 
mages sustained. (Jd. 464.) 


Mortgage given to the Vendor for land sold, 
preferred. 


When the purchaser gives a mortgage on the 
land sold at the time of the sale, such mortgage 
shall be preferred to any previous judgment 
against the purchaser. (tev. L. 749.) 


Secretary of State and Clerk, to record 
deeds, &9c. 


The secretary of state and clerks of the several 
counties, are to record without delay all convey- 
anees of lands acknowledged or proved according 
to law, which are delivered to them, with the ae- 
knowledgments, proofs, certificates, and the 
plats, surveys, schedules and other papers reter- 
red to and annexed, entering them word for 
word in a fair hand, noting at the foot of each re- 
cord, all interlineations and words written on era- 
zures, and mentioning in the margin or at the 
foot, the day of the month and year when deliver- 
ed at the office to be recorded; and give a re- 








otherwise performing his duty, the clerk to be 


ceipt to the person who brings it, &e. certifying 
the date, names of the parties and place where 
the lands are situate, and certifying on the deed, 
the day of the month, and year when received, 
and the name, &e. and page of the book in which 
recorded, and when recorded, deliver it to the 
party or hisorder. (Jd. 460.) 

They are made liable for breach of duty, to a 
penalty of $200, and all damages. (Jd.) 


The original, record, or transcript, evidence. 


The record of such conveyances, and the tran 
script certified to be atrue transeript by the se. 
cretary or clerk in whose office the record is kept, 
shall be evidence, and as available as if the origi- 
nal was produced and proved. (Jd. 461.) 

And so, the original deed, with the acknow- 
ledgment or proof certified according to law en- 
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But that in respect of a deed of 
mortgage or in the nature of a mort- 
gage, it takes effect as against a sub- 
sequent purchaser or mortgagee or 
judgment creditor only by being lod- 
ged for record, before the subsequent 
deed or mortgage or judgment is 
lodged or entered. And as between 
themselves, mortgagees take priority 
merely by prior registry, without re- 
gard to priority of execution, where 
no notice. 

As to notice, it is seen in all cases, 
that if a subsequent purchaser, mort- 
gagee or judgment creditor has no- 
tice of a preceding deed or mortgage, 
though not lodged &c. first, his deed 
or mortgage will be postponed to 
that, of which he has such notice. 

What amounts to notice, depends 





dorsed, shall be evidence, as if the same was then 
and there proved. (Rev. L. 458.) 


Records not to be removed. 


No record to be removed by writ of subpena 
or otherwise out of the county where kept, if a 
transcript may be given in evidence. (/d. 461.) 


Indexes. 


The secretary of state, and clerks of the sever- 
al counties are to make proper indexes, to the 


books of record of deeds in their offices. (/d. 


749, 750.) 
Particular Conveyances. 


Lost Deeds. 


Persons who have lost their deeds or other in- 
struments containing the title of lands, by una- 
voidable accidents, may by application to the su- 
preme court, have them supplied. For the me- 
thod of proceeding, see Rev. L. 54. 


Conveyunces on gaming contracts, &c. 


Conveyances, leases, mortgages, sales, or trans- 
fers of real or personal estate ; to any person or 
for his use, to satisfy or secure money or other 
thing won of or lent to the seller on such consi- 
deration, &c. are void ; and the estate real or per- 
sonal so won, Ne. at any game, cockfight, &c. 
shall vest in the heirs or representatives of the 
seller, Xe. as ifhe had died intestate. (Jev. L. 
267.) 

And all contracts, bonds, judgments and con- 


STATE LAW AND REGULATIONS, 


on the rules of law and equity esta- 
blished on that head. 


Priority, where deeds, §c. lodged ai 
: same time. 


It shall be the duty of the clerks 
of the courts of common pleas in 
this state, to register or record deeds 
and mortgages or conveyances: in 
the nature thereof, in the order they 
shall receive them, but if two or 
more deeds, mortgages or convey- 
ances, of or for the same lands, tene- 
ments or hereditaments, shall be of- 
fered to or come to the hands of the 
clerk, at one and the same time, to be 
recorded, then it shall be the duty of 
the said clerk to register or record 
the same according to the priority of 
their dates. (Rev. L. 748, s. 4.) 

















veyances, &c. on gambling considerations, are 
void. (/d.) 
Usurious Contracts. 
So conveyances and contracts, on usurious 
loans, are void. (Jd. 269.) 


Lottery contracts. 
So, all conveyances of lands or personal estate, 


in pursuance of lotteries. (1d. 273.) 
Horse-racing contracts. 
So on account of bets at horse-racing. (Jd. 
550.) and the horses forfeited. 
Auditors on attachment. 
Conveyances by, how tobe conducted &e. (1d 
360.) 
Sales, by guardians. 
Conveyances by. (/d. 403, 696.) See orphan’s 
court, ante. 
Sheriff’s Sales. 
How to sell and convey on execution. (Jd. 


430, 670,) See judgment, &c. post. 


Lands devised to be sold. 
E.x’ors, who may convey. (Jd. 226, 573, 605, 
Pamph. 6. Nov. 29, 1821.) 


Contracts for lands, unexecuted at death, Ge. 


Testators or intestates, their contracts for lands, 
how carried.into execution. (Jd. 524.) See Or- 
phan’s Court, unite. 















Conveyances and mortgages be- 
tween Jan. 3, 1800, and Jan. 1, 1821. 


After Jan. 3, 1800 and until Jan. 
1, 1821, deeds for the conveyance of 
Jands, were void against subsequent 
bona fide purchasers or mortgagees 
not having notice, unless acknow- 
ledged &c. and lodged to be recorded 
within 6 calendar months from the 
time of sealing and delivery: (Pat. 
L. 399. 8. 8.) 

And every mortgage during the 
same period, was void against a sub- 





Infant Trustees, or Mortgagees. 

How to be compelled to convey to cestuigue 
trust, and where they are mortgagees &e. (Jd. 
158.) 

For conveyances, by ex’ors, adm’rs, guar- 
dians, €fc. See Orphan’s Court, ante. 

For fraudulent conveyances, and conveyances 
void by the statute of frauds and perjuries, see 
ante 2, 7, and post, Vo. 117, 118. 


Remarks. 
Finding of records of deeds, wills, Ec. 


It may be observed, that all records of con- 
veyanees, surveys, &c. (except those in the offi- 
ces of the surveyors general, at Burlington and 
Amboy,) are to be found in the office of the Se- 
cretary of State at Trenton, or in the offices of 
the clerks and surrogates of the respective 
counties. 

Prior to Dec. 14, 1784, no record of any deeds 
will be found in the clerk’s offices of the several 
counties; the law authorising the recording, of 
deeds and other instruments respecting the ti- 
tles to land there, being then first passed. 

But many conveyances executed before that 
time, have since been recorded in the clerk’s of- 
fice of the county where the estate lies. 

It is at the option of grantees, &c. to record 
their deeds (mortgages excepted) in the secre- 
tary’s office or in the clerk’s office, or in both ; 
and the record or transcript, has the same validi- 
ty as evidence, with this difference, that record- 
ing conveyances in the secretary’s office, will not 
bar subsequent purchasers and mortgagees, who 
record their conveyances first, in the proper 
county ; nor subsequent judgments; nor be con- 
sidered fer se, as notice. 

Therefore, to guard against subsequent con- 
veyances or judgments, all purchasers should re- 
cord their deeds in the proper county where the 








fis21,2.] NE W JERSEY. sTaTE LAWANDREGULATIONS. 1205 


sequent bona fide mortgagee or pur- 
chaser &c. unless acknowledged &c. 
and registered within 30 days after 
sealing and delivery. (Pat. L. 405. 
s. 10.) 

But mortgages, where there wasa 
doubt which was first executed within 
the 30 days, were on the same foot- 
ing before Jan. 1, 1821, as now; 
the mortgage first registered, had 
preference, (Pat. L. 403. s. 5.) 


This notice is taken, of the register- 


ing of deeds and mortgages execut- 
ed previous to Jan. 1, 1821, because 





land is, and if it is situate in several counties, in 
each of them, within 15 days after execution: 
and mortgages, immediately. 

In respect to all original wills and inventories, 
they will be found in the office of the Register of 
the Prerogative Court at Trenton: The seereta- 
ry of state, is ex officio register of that court: 
And so the do0ks containing the records of all 
wills, administrations, and guardianships prior to 
Nov. 9, 1803, are in that office. But since Vov. 
9, 1803, wills, letters testamentary and of guar- 
dianship, as also inventories, have been recorded 
in the offices of the surrogates of the respective 
counties, where proved or granted; and certified 
copies from the surrogate, are evidence. 

The original will and inventory, are still sent to 
the prerogative office and there filed, perhaps re- 
corded ; if they are not, it might be a doubt if a 
transcript from the will itse/f, would be evidence 
on the 42 sec. of the Rev. L. 789. 

Where it is necessary to have an original from 
any office on the trial, it is always to be obtained 
by a duces tecum to the officer. 

As to divisions and partitions of land, none 
will be found filed or recorded in the offices of 
the clerks of counties, prior to Nov. 11, 1789: 
Previous to that, they were deposited in the of- 
fice of the secretary of state at Trenton, or of the 
clerk of the supreme court; and since then, in 
the offices of the clerk of the proper county 
court, or of the supreme court, according as the 
application for partition was made to a justice of 
the supreme court, or to any 3 judges of a coun- 
ty court. 

Divisions or partitions also will be found in the 
surrogates’ offices, in certain cases, since Dec. 
16, 1784, when the orphan’s court was first esta- 
blished. (Pat. 59.) 


As to mortgages, since June 20, 1765, they 
have been recorded in the clerks’ offices of the 
county in which the land lies. 


si) 


ba 
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questions may arise on them, and 
although the 8th, sec. of the act con- 
cerning conveyances ; and the 5th, 
6th, and 10th, sections of the act to 
register mortgages, (passed June 7, 
1799.) are repealed by the later law, 
yet there is a saving of all rights &c. 
vested under them. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c ? 

12. Is this done by joining with 
him in the conveyance, &c. ? 

13. Is a private examination of the 

feme necessary, &c. ? 
A. It is enacted, (June 1, 1799.) 
that no estate of a feme covert in 
lands &c. shall pass by her deed or 
conveyance, without a previous ac- 
knowledgment made by her on a 
private examination apart from her 
husband, (before the proper officer) 
that she signed, sealed, and deliver- 
ed the same as her voluntary act and 
deed freely, without any fear, threats 
or compulsion of her husband, and a 
certificate thereof written on or un- 
der the deed or conveyance and sign- 
ed by the officer before whom it was 
made. 

s* And that, every deed or convey- 
ance so executed and acknowledged 
by afeme covert and certified, shall 
release and bar her right of dower, 
and be effectual to convey the lands &c. 
intended to be conveyed; provided, 
that this shall not be construed to en- 


(1) Whether a separate deed executed &c. by 
her in this manner, would bar her dower or con- 
vey her estate, has not been decided. The gene- 
ral opinion has always been, that the husband 
must join in the execution of the conveyance, up- 
on the principles of the common law, that a wife 
can do no valid act in respect of property in 
which the husband has an interest, without he is 
privy and party to it; and from the mischievous 
eonsequences which might result from allowing 
the wife to convey her real estate as ifshe were a 
feme sole, and without or even against, the consent 
of her husband. 














able a feme covert under 21 years of 
age, to convey lands &c. or any right 
of dower or interest therein:” (Rev. 
L. 459.) 

By a subsequent act (June 5, 
1820.) it is further enacted, that the 
officer who may take the acknowledg- 
ment of any deed of conveyance, 
shall first make known the contents 
thereof to the person making such 
acknowledgement, and also be satis- 
fied that such person is the grantor 
mentioned in said deed, of all which 
the said officer shall make his certifi 
cate, in addition to the other matter 
required by law to be certified by 
him.” (Rev. L. 749.) 

A feme covert, can convey no es- 
tate in her lands &c. but by a con- 
veyance thus executed, acknowledg- 
ed and certified; but if so executed 
&c. she and her heirs are forever 
barred: 

But to affect after purchasers, 
mortgagees, and judgment creditors, 
it must be recorded &c. as other 
deeds by law, are required to be, viz. 
within 15 days. 1) 

14. What otlicers may take this 
examination, &c. 2 
A. | Vie chancellor; any justice of the 
supreme court; a master in chancery; 
ora judge of any court of common 
pleas in the state may, severally take 
such acknowledgment, although the 
lands may lie without the particular 
county in which any such officer re- 
sides or officiates. (Rev. L. 458.) 


it is supposed, the act cannot receive this con- 
struction, and in reality, that the expressions im- 
ply, that the husband is a party, to the deed un- 
der execution, as she is to be privately examined 
apart from him. 

We have no statute expressly authorising 4 
feme covert by her deed so executed and acknow- 
ledged, to appoint or empower an attorney in 
fact to convey her lands. 

An actual deed of the premises, so acknowledg- 
ed to A in trust to convey to B, might possibly be 


good. 





So, the acknowledgment or proof 
of any deed, mortgage, or any other 


instrument executed under the hand 
and seal of the grantor of any lands 
&c. may be taken according to law, 
before a ‘* commissioner for taking 
the acknowledgment and proof of 
deeds”] (Rev. L.748.)(1) | 


{FP Acknowledgment of the feme, 
out of the state. 


If the feme covert reside in some 
other state of the union, then the ac- 
knowledgment as aforesaid may be 
made and certified as aforesaid, be- 
fore the chief justice, or any associate 
justice of the supreme court of the 
United States; or a district judge of 
the U. States; or any judge or justice 
of the supreme or superior court of 
any state in the union. (Rev. L. 
459.) 

Or, before any mayor or chief ma- 
gistrate of any city in any state or 
territory of the United States, cer- 
tified under the seal of such city; 
or before a judge of any superior 
court, or court of common pleas in such 
state or territory, in which the party 
may be; but if made before a judge 
of a court of common pleas in such 
state or territory, a certificate under 
the great seal of the state, or under 
the seal of the county court in which 
it is made, that he is such officer, 
shall be deemed sufficient evidence 
that he is such officer, and be annex- 
ed to and recorded with the deed, ac- 
knowledgment &c. (Rev. L. 748.) 

Ifthe feme covert reside out of the 
U. States, then the acknowledgment 


(1) These commissioners, are appointed by the 
council and assembly in joint meeting, and com- 
missioned by the governor for 5 years; aod for 
no other purpose, but to take acknowledgments 
and proof of conveyances; and their act is valid, 
though the lands lie out of their township or 
county and in any part of the state. 
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made. as aforesaid before any court 
of law, or mayor or other chief ma- 
gistrate of any city, borough or cor- 
poration of such foreign kingdom, 
state, nation or colony, certified in 
the manner such acts are usually 
authenticated by them, will be effec- 
tual. (Rev. L. 459.) 

But it must be remembered in this 
as in all cases, and in every place, 
that there is no discretion in respect 
of the manner in which the acknow- 
ledgment is made in this case by the 
feme, or where a deed is acknow- 
| ledged by others than feme coverts, 
or proved; the form of such acknow- 
ledgment or proof must be accord- 
ing to the act; but where taken out 
of the U. States ina court of law or 
before a mayor &c. such court &c, 
certify such acknowledgment or proof 
as they authenticate like acts in their 
own nation &c. 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&e 2 
A. This form would suffice ; 

“© New Jersey! 

Hunterdon County to wit: 

On this day of anno domi- 
ni 18 — personally appeared before 
me O. P. one of the judges of the infe- 
rior court of common pleas in and for 
the county aforesaid (or whatever 
other officer it may be, describing his 
office &c.) A. B. and C. his wife, and 
(I being satisfied that they were the 
grantors mentioned in the within con- 
veyance, and having also first made 
known the contents thereof to each of 











Not more than 2 can be appointed in the same 
township; and on removal from the township the 
appointment becomes void. (Rev. L. 748.792.) 

The number of these in the state, cannot be 
much short of 200. It would surely be better to 
authorise the justices of the peace to do this, 
which would get clear of these 200 unnecessary 
officers. 


















































Sree pie 





1208 [1821,2.] NEW JERSEY. starve Law, anv REGULATIONS, 


them,) they did severally acknowledge 
that they signed, sealed and delivered 
the same, as their voluntary act and 
deed. And the said C. on a pri- 
vate examination apart from her hus- 
band before me acknowledged, that 
she signed, sealed and delivered the 
same as her voluntary act and deed 
freely, without any fear, threats or 
compulsion of her husband. Witness 
my hand. O. P.”’ (1) 

16. To bar the feme of dower in 
the husband’s estate ; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. Such acknowledgment is neces- 
sary in all cases, to convey the wife’s 
estate or bar her dower. 

17. Generally, is there any thing 

peculiar in respect to dower in your 
state ? 
A. Our principal statute relative to 
dower, as drawn by Mr. Justice Pa- 
terson, contains the following pro- 
visions: 


Widow’s Dower. 


The widow, whether alien or not, 
of any person dying intestate or 
otherwise, shall be endowed for the 
term of her natural life of one full 


(1) It will be recollected, that the wife must 
be 21. The act does not require this to be cer- 
tified by the officer. His certificate therefore of 
that fact, would be merely void; it could be no evi- 
dence for or against the wife or her heirs, after 
the death of the husband. The fact of infaney, 
would always be open; the certificate can only be 
conclusive, upon the points of acknowledgment 
and making known the contents: It would not be 
so on the fact of identity, or on a question of for- 
gery and fraudulent personification of the gran- 
tors or either of them; although it would be prz- 
ma facie evidence, on those points. 

It may be observed here, that it is not mecessa- 
ry, for the husband to acknowledge the execution 
of the deed with the wife at the same time, or 
before the same officer. The acknowledgment 


or proof of the deed as to the husband, is frequent- 
ly made ata different time, and before different 
officers; nor is it requisite to its efiect asa deed 








and equal third part of all the lands 
tenements and other real estate, 
whereof her husband, or any other to 
his use, wus seized of an estate of in- 
heritance at any lime during the co- 
verture, to which she shal! not have 
relinquished or released her right of 
dower by deed executed and acknow- 
ledged, in the manner prescribed by 
law for that purpose. (Rev. L. 397, 
Jan. 51, 1799. s. 1.) 


Mansion House &c. 

Until dower be assigned to her, it 
shall be lawful for her to remain in 
and to hold and enjoy the mansion 
house of her husband and the mes- 
suage or plantation thereto belong- 
ing, Without being liable to pay any 
rent for the same. (dd. s. 2.) 

ction and Damages. 

If she is deforced, or her dower 
unfairly assigned, or she cannot 
have it without suit, or not assigned 
within 40 days after the death of her 
husband; she may sue and recover 
the same with damages, viz. the val- 
ue of the whole dower to her belong- 
ing, if he died seized, or from the 
time of demanding dower, if he did 
not die seized, until the day that she 





between the parities, that it should be acknow- 
ledged or proved by the husband at all; if at any 
time, it is in fact signed, sealed and delivered by 
him to the grantee before the death of the wife. 

If actually signed, sealed and delivered by him 
after her death, it might be invalid as to her es- 
tate; but this is questionable, for being acknow- 
ledged by her to be delivered, a delivery at any 
time after, would perhaps relate to the time of 
acknowledgment. 

In fact, deeds are very seldom delivered before 
acknowledgment or proof, though the grantors 
always so acknowledge, and the witnesses s0 
swear. They are in this way prepared for delive- 
ry, and afterwards are delivered if the conditions 
on the part of the purchaser &e. are complied 
with, and are not effectual until such delivery in 
fact. The deed however, recorded or in the 
possession of the grantee, would be prima facie 
evidence of actual delivery, in all cases, and #¢- 





late to the date of it. 








shall recover seizen of her dower by 
judgment of the court. (dd. s. 3.) (1) 


Election, where real estate is devised. 


Where by a will duly executed to 
pass real estate, the husband shall 
devise any lands or real estate to 
the wife for her life or otherwise, 
and without expressing whether such 
devise is intended to be in lieu or bar 
of dower or not, the wife shall not 
be entitled to dower in. any (other) 
lands or real estate devised by her 
said husband unless, she shall in 
writing, express her dissent to re- 
ceive the lands or real estate so de- 
vised to her, in satisfaction and bar 
of her right of dower in the other 
lands and real estate devised in and 
by the said will, and file the same 
with the surrogate of the county in 
which she resides or in which the 
lands or real estate devised to her 


(1) It has been ruled in the S. court since this 
act that a demand in pais, is sufficient. But be- 
fore it was passed and as it stood on the English 
law it had been decided, that unless the husband 
died seized and so found by the jury, the deman- 
dant could not recover the value, damages or 
eosts from the tenant, not even after suit brought. 
(1 Coxe. 125. 453.) 


Writ not te abate €&c. 

The writ of dower not to abate on the plea of 
the tenant that she has received dower of anoth- 
er tenant, unless he shows it was in satisfaction of 
her right of dower in the tenements of which she 
demands dower. (Jd. s. 4.) 

Form of Writ. 

The writ of dower is to be unde nihil habet, 
and to issue from the supreme court, and to spe- 
cify the lands. (Jd. s. 9.) 

Most of the old English statutes on this subject, 
as to collusive judgments &c. jointure, action of 
the dowress, operation and effect of jointure 
deed, elopement with an adulterer &c. are re- 
enacted. Rev. L. 397. See also Rev. L. 347.) 

Beside what is before mentioned and the pro- 
vision, giving to the O. court authority on peti- 
tion to assign dower, (See, Rev. L. 677, and O. 
court ante,) there remain the following enact- 
ments, 

Conviction of Husband. 
That no conviction of the husband of any of- 


159 
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are situate, within 6 months after 
probate of the will, and then and in 
that case she shall be considered as 
renouncing the benefit of the said de- 
vise toher. (Rev. L. 677. 8. 1.) (2) 


Admeasurement of Dower. 


This may be on petition by the 
widow, or any heir or person claim- 
ing under an heir, to the orphan’s 
court: See orphan’s court ante. 

18. What Officers in your State are 
authorized, to take acknowledgment 
and proof of deeds and mortgages ? 
4. Those named in the first part of 
answer No. 14, within | ] may take 
the acknowledgment and proof of 
deeds and mortgages, when made or 
taken within the state. (Rev. L. 
458, 748.) 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 





fence, shall work loss of dower. (Rev. L. 263.) 
Widow's Crop. 


That widows, may bequeath the crop of their 
ground, as well of their dowers, as of their other 
lands. (Rev. L. 227.) 

(2) The meaning of this is, that where any 
lands or real estate are devised to the wife and 
not expressing to be in lieu of dower, it shall be 
taken, as a bar of her dower in all other lands de- 
vised away in the will, waless within 6 months af- 
ter probate, she expresses her dissent to receive 
such devise to her in lieu of dower in such other 
lands devised away; and if she expresses such dis- 
sent, then she loses the benefit of the particular 
devise to her, but is entitled to her thirds out of 
the whole estate, as if there had been no devise, 
or the husband had died intestate. 

Where the will expresses, that the land or re- 
al estate devised to the wite is in eu of dower, 
the wife is not obliged to accept such devise, but 
may claim her dower out of the whole estate, but 
then she can have no benefit of the devise; on the 
other hand she may in this case accept the devise, 
and then she loses dower out of the residue of the 
estate devised away. 

But in this case, no time or method is prescrib- 
ed to ber by statute, to make this election; a 
court of equity alone, can restrain her from 
claiming both, although a court of law could not, 
It stands on common law apd equity. 
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A. The form may be thus; 
** New Jersey! 

Hunterdon County to wit: 

On this —— day of anno domi- 
ni 18 — personally appeared before 
me O. P. a Commissioner for taking 
the acknowledgment and proof of 
deeds in the township of in the 
county aforesaid, ( or whatever other 
oflicer it may be, describing his of- 
fice) 4. B. and (Ibeing satisfied that 


he was the grantor mentioned in the 
within conveyance, and having also 


first made known to him the contents 
thereof,) he did acknowledge that he 
signed, sealed and delivered the same 
as his voluntary act and deed. Wit- 
ness my hand. 0. P.” 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
A. The proof of a deed or mortgage 
in the state, may be made before any 
of the officers mentioned in .Vo. 14, 
within | ] ante, by one or more of 
the subscribing witnesses, in the fol- 
lowing form. 
6° New Jersey! 
Hunterdon County, to wit: 
On this day of anno domi- 
mt 18 — personally appeared before 
me O. P. one of the Justices of the su- 
preme court of the state aforesaid, (or 
other officer describing his office) 
E. F. and being by me duly sworn did 
depose, that he saw A. B. the grantor 
in the within conveyance named, sign, 
seal and deliver the same as his vol- 
untary act and deed: and that the said 
deponent did subscribe his nameas a 
witness thereto. Witness my hand. 

0. P.’’ 


Ifthe witness be a quaker, or scru- 
pulous of taking an oath, say “ be- 
ing conscientiously scrupulous of 
taking an oath and duly affirmed by 
me did say that &c.” ,1) 


One witness is suflicient, and he 























need not prove the presence or sub- 
scription of the other witnesses; al- 
though, it may not be amiss if he 
should. 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

A. It is not necessary, that either 
should subscribe. 

22. 1s the certificate to be under the 
seal, as well as the hand of the officer? 
A. The seal of the oificer is not neces- 
sary, unless the act be done out of 
the state by a mayor &c. or a court, 
in which case the corporate or court 
seal, would be requisite. 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
4. Answered. Vo. 20. 

24. If a grantor, mortgagor, or 

witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 
. In such case, the acknowledg- 
ment or proof may be made in the 
form aforesaid, (Vvs. 19, 20.) before 
any of the officers mentioned Wo. 14, 
as authorised to take the acknow- 
ledgment of a feme covert out of the 
state, following the directions res- 
pecting a city seal, and the certifi- 
cate, when a judge of the common 
pleas takes the acknowledgment or 
proof, that he is such officer. (See 
ante No. 14, designated thus {{F>) as 
to oilicers out of the state. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certt- 
ficate, showing he is such officer &c ? 
A. Nothing more is required than 
the certificate of the officer, except, 


(1) Our aet, allows swearing with uplifted 
hand, not touching the gospel; or, solemn aflir- 
mation; or, solemn declaration. In the two last 
cases, he must declare he is conscientiously scru- 
pulous of taking an oath. (Rev. L. 429.) 
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the city seal, where taken before a 
mayor or Chief magistrate of such 
city; or the certificate, where a judge 
of a court of common pleas takes the 
proofor acknowledgment in another 
state. (See No. 14.) 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. 2 
4. Ifthe grantor or witnesses of any 
such deed or conveyance are dead or 
cannot be obtained, any of the said 
officers, (in or out of the state as 
the case is, see JV. 14, relative toa 
feme covert,) may take under oath or 
aflirmation, the examination of any 
person or persons to prove the hand 
writing of such deceased (1) witness 
or witnesses; or where such proof 
cannot be had, then to prove the 
hand writing of the grantor or gran- 
tors, which shall be certified on or 
under such deed and signed by the 
officer; and being so proved and cer- 
tified shall be evidence, and be re- 
corded by the secretary of state, or 
the clerk of the common pleas in 
which the lands are &c. ( Rev. 1.459.) 

The form of such examination 
may be thus: 

New Jersey! 

Hunterdon County to wit: 

On this —— day of 182 — per- 
sonally appeared before me O. P. oné 
of the Judges of the inferior court of 
common pleas for the county aforesaid, 
(or other officer as the case is) A. B. 
who being duly sworn saith, that he 
is acquainted with the hand writing 
of C. D. whose name appears to be 
subscribed as a witness to the within 
(or above) deed, having frequently 
seen him write and sign his name, 
(or having had correspondence with 
him &c. or otherwise stating how 





(1) The words “ or cannot be obtained,” are 
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he is acquainted with it) and that 
the name of C. D. so subscribed he ve- 
rily believes to be the proper hand 
writing of the said C. D. And fur- 
ther deposeth and saith, that the said 
C. D. is dead as he hath heard and 
believes, (or is removed out of the 
state aforesaid, or other fact show- 
ing his testimony cannot be obtain- 
ed.) Witness my hand. 
O. P.”’ (2) 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 
4. If the party or witnesses reside in 
a foreign kingdom, state, nation or 
colony, then the acknowledgment 
or proof made before any court of 
law, or mayor or other chief magis- 
trate of any city, borough or corpo- 
vation of the same kingdom &c. in 
which the party or witnesses reside, 
certified by the said court, mayor or 
chief magistrate, in the manner such 
acts are usually authenticated by 
them or him, shall be effectual &c. 
And so if, the grantor or witnes- 
ses in such foreign place, are dead 
or cannot be had, an examination &c. 
to prove the hand writing &c. taken 
as mentioned in the preceding an- 
swer and certified as aforesaid, will 
be suflicient. ( #ev. L. 459, 460.) 
28. Are deeds and mortgages 
recorded, evidence; by whom are 
copies exemplified ? 
(2) If there be another witness, the deposition 
should also state that he is dead or cannot be ob- 
tained. 
If the hand writing of the witnesses or either 
of them cannot be proved, then that of the gran- 
tor may be proved; but the deposition (or some 
deposition) must also show that he is dead, or 
cannot be obtained, and why &e; also that the 
witness or witnesses are dead, or cannot be ob- 
tained, nor their hand writing be proved. 
This secondary proof, in either case, requires 


much caution and knowledge of the subject, to 
avoid error, and ought to be taken by a piofes- 





uot repeated in the enacting part. 





sional person, or it will probably be insufficient. 
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A. The deed or mortgage so proved 
or acknowledged, and the proper 
certincate endorsed, is of itself to be 
received in evidence in court, as if 
the same were then and there prov- 
ed. ( Rev. L. 458. ) 

Sv, the record of such deed, (in the 
book) shall be received in evidence 
as ifthe original was produced and 
proved. (Rev. L. 461.) 

And the transcript of such record 
certified to be a true transcript, by 
the secretary of state or clerk of the 
common pleas in whose oifice it is 
kept, shall be evidence in like man- 
ner. ( Rev. L. 461.) 

29. In what order, do mortgages 

take preference of each other ? 
4. As between mortgagees, the 
mortgage which is duly acknow- 
ledged &c. and first lodged for re- 
cording, has priority, without re- 
gard to the time of execution, unless 
there was notice of the prior unre- 
corded mortgage. (Rev. L. 717.) 

And it must be remembered that a 
judgment entered or a deed lodged, 
before a mortgage is lodged &c. will 
take priority of it, though the mort- 
gage is first in point of execution. 
( But see No. 9, 10. ante.) 

30. Is anv time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 


(1) As to mortgages, only an adstract of them 
when proved, or acknowledged and certified as 
aforesaid, is registered. (Rev. L. 463.) And this 
is for the purpose of notice, and to determine pri- 
ority between mortgagees: But other convey- 
ances, are necessarily to be recorded at large. 
A deed of mortgage so proved &c. may; (and in 
prudence ought to) be recorded at large, as any 
other deed, and then a transeript from the recor: 
or the record itself is evidence, in all cases. 

But [ believe it is a settled rule, that the a@é- 
stract of a mortgage on the record, or a certified 
copy of it, is not evidence in any dispute at law or 
equity, between mortgagor and mortgagee or any 
person claiming through or under them: ‘The 





| 1. Fifteen days are allowed to pur- 


chasers, but none to mortgagees. 
( See Nos. 10, 29. ante.) 

And if the premises lie in several 
counties, the deed or mortgage, 
must be recorded in each. 

31. May deeds of mortgage, be 

acknowledged and proved in like 
manner in and out of the state, re- 
corded and have like competency in 
evidence, as absolute deeds &c ? 
A. Any deed or conveyance of lands 
or tenements acknowledged or prov- 
ed, and certified as aforesaid, or the 
record or transcript of it, is evidence. 
( Rev. L. 458.) 

This comprehends mortgages. 
Beside, it is expressly required, that 
mortgages before they can be re- 
gistered or recorded, are to be pro- 
ved in the manner of other con- 
veyances. ( Rev. L. 464. 8.3.) (dd. 
747. 8 2.) (1) 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, Kc. ? 

A. It should be observed, that where 
the statute proof of deeds and con- 
veyances is relied on, whether the 
deed is produced, or the record or 
transcript, it must appear also, that 
the acknowledgment or proof and the 
certificates of them on the deed, or 
in the record, are such as the law re- 


“quires. (2) 





original mortgage with the proper certificates on 
it, ora full record or transcript, must be produc- 
ed, or the want of it accounted for, and then the 
abstract might be used as seeondary evidence. — 
The abstract may perhaps, be used by 3d. per- 
sons out of possession of the original, where it is 
not recorded, on notice to a party to the suit hav- 
iigit, to produce the original &e; and so in all 
cases, where the question is merely between 
vortgagees or purchasers of the same property, 
and the only question is, priority of registry. 
(2) It is expressly declared, that no deed or 
conveyance shall de recorded by the secretary or 
clerk, unless the execution shall have been first 







































No. 111. JUDGMENT, (EXECUTION) 
&c. 


$3. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state 2 
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A. It is enacted “that all lands, ten- 
ements, hereditaments and real es- 
tate shall be and hereby are made Ji- 
able to be levied upon and sold by 
executions issued on judgments in 
any court of record, (except the court 





acknowledged or proved, and certified in the 
manner directed by law. (Rev. ZL. 458.) And 
moreover, that the acknowledgments, proofs and 
certificates &e. and all papers, &c. referred to, 
are to be recorded with the conveyance. 

The secretary or clerk therefore must always, 
though the act does not in express words require 
it, (See Rev. L. 461, s. 14.) annex to the trans- 
cript of the deed, that of the certificates of proof, 
&e. and certify the whole as recorded ; so that the 
court and jury may determine if the deed was 
duly proved, &c. and ought to have been record- 
ed. Otherwise the court would not admit the 
transcript in evidence. 


It is not required by law, that the secretary of 
state, or the clerk of the county should annex a 
seal to his certificate of a transcript, but it may 
be prudent he should do so: The clerk of the 
county would annex the county seal; the secreta- 
ry of state his private seal, where he certifies 
these records to be used in the state, as I believe 
the great seal of the state is not used in such ¢a- 
ses, though it might be. When he certifies re- 
cords from the prerogative office, he annexes the 
prerogative seal, as does the surrogate of a county, 
there being seals provided by law in these offices. 


Surveys, &c. in the Secretary’s of- 


fice. 


Beside deeds and conveyances recorded, there 
is lodged in the secretary’s office at Trenton, a 
great many books of surveys, maps, &e. which 
are necessary on trials in many cases, and are re- 
ceived in evidence. These are considered as of- 
fice books ; and either the originals or the books 
themselves in which recorded, may be produced 
and proved by the proper officer; or certified 
copies by him of such originals or books, and 
these sworn to by a witness who has compared 
the certificate of the copy with the record, are 
evidence. 


Surveyor General’s Office. 


There are also two pudlic offices established by 
law, one at the city of Burlington, for the 
western division of New Jersey, and one at the 
city of Perth Amboy, for the eastern division, 
kept by the surveyor general of these divisions. 
(Rev. L. 16.) 

In these are recorded patents, surveys, &e. 
which are made evidence. The originals or the 





books when produced and proved, or certified 
and sworn copies from them as aforesaid, are 
evidence; they being considered only as office 
books. 

And so the books, in which are kept the mi- 
nutes of proceedings and transactions of the doard 
of proprietors in each of these ‘ivisions, are some- 
times wanted as evidence in particular cases, and 
then the 400k of minutes regularly, ought to be 
produced and proved by the clerk of the board. 
But in practice, certified eopies from the book by 
the clerk, compared and sworn to on trial, are ad- 
mitted, so far as the book itself would be admit- 
ted to prove such matters. But this is rather by 
courtesy ; for they cannot be called properly of- 
fice books. 

As to proof of the fact, that the person who 
produces an office book. or certifies the copy, is 
such officer, in ail the cases aforesaid, it is gener- 
ally admitted, or proof of reputation that he is so, 
or his own oath (if present) is sufficient. 


Mortgages. Satisfaction. 


Where an action is brought on a bond for pay- 
ment of money secured by a mortgage, or for 
performance of covenants contained therein; or 
where an ejectment is brought on a mortgage for 
lands, and no suit in equity is depending thereon, 
touching the foreclosure of the equity of redemp- 
tion, if the person having right to redeem appear 
and become defendant to any such action, shall at 
any time pending the suit, pay to the mortgagee 
or in case of refusal bring into court the prinei- 
pal and interest dne and costs, (to be computed 
by the court, or proper officer appointed by the 
court,) such payment or payments into court, 
shail be deemed full satisfaction, and the court 
shall discharge such mortgagor, &c: And also by 
rule compel the mortgagee &c. to surrender, or 
re-convey the premises, and deliver up all deeds, 
evidences, Kc. 

And on bills of foreclosure in equity where the 
defendant having right to redeem, applies and 
admits the right of the plaintiff to such suit, the 
court may proceed before the cause is brought to 
a hearing, to make such order or decree as it 


‘ might at or after hearing. 


But the act is not to extend, to any case in law 
or equity, where the party against whom redemp- 
tidn is prayed shall deny the right of the party to 
redeem; or that the premises are chargeable 
with other principal sums, than what appears on 







SG Sa Te 














1214 [1821,2.] NEW JERSEY. stare Law, anD REGULATIONS. 


for the trial of small causes) for the 
satisfaction of the debt &c.” (Rev. L. 
430. s. 1.) 

So, decrees in equity, have the 
force and effect of judgments at law 
in the supreme court, and in cases 
proper, the execution goes, and the 
real estate is sold on fi. fa. by the 
sheriff, as it ison judgments in other 
courts. (Rev. L. 499. s. 46, 50. Id. 
705. S- 7+ 9s) 

But real estate of any deceased 
person cannot be sold nor be affect- 
ed, by any judgment or execution 
against ex’ors or adm’rs. ( Id. 434. 
Ss. 18.) | 

The estate in such case, must be 
sold under an order of the orphan’s 
court. (See 0. Court ante.) 

$4. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 
A. “No judgment shall affect or bind 
any lands &c. or real estate, but from 
the actual entry of such judgment on 





on the face of the mortgage or is admitted on the 
other side; nor to cases, where the right of re- 
demption is controverted, between different de- 
fendants in the same suit; nor shall be any pre- 
judice to any subsequent mortgagee or purcha- 
ser. (Rev. LZ. 161.) This is a copy of 7 Geo. it. 
e. 20. 

It may be observed here, that where an action 
of ejectment at law is brought on a mortgage, it is 
a good defence by the mortgagor, or any person 
claiming under him or ia possession, to show the 
money paid or satisfaction of the debt, by any evi- 
dence which at law would bar the suit if it had 
been brought on the bond, covenant &c. which 
the mortgage was given to secure. 

And where the mortgage was given on a bond 
with condition to pay at a certain day, and the 
estate becomes absolute for non-payment, yet 
payment or satisfaction after the day, is to be 
deemed as if paid at the day ; and might be given 
in evidence to defcat the mortgage ; for the mort- 
gage is to be void on payment of the money ac- 
cording to the condition of the bond, and the act 
says that, payment after the day shall be as ef- 
fectual, as if the money had been paid according 
to the condition. (ev. L. 306.) And so payment 
may be pleaded, in any action of debt ona single 





the minutes or records of the court.” 
(Rev. L. 431. 8.2.) (1) 

And a decree in chancery, has 
effect only from the time of its being 
signed. (Rev. L. 499. s. 45, 46.) And 
when the cause is determined, the 
clerk is to enter all the proceedings 
in abook which is to be signed by 
the chancellor as of the day the de- 
cree was pronounced. (Jd.) 

The debtor may alienate bona fide, 
at any time before such entry or 
signing ; and after a judgment or de- 
cree he may alienate or mortgage, 
but the land will be liable to execu- 
tion, in the hands of the alienee. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 
4A. As between mere judgment cred- 
itors, their priority is regulated by 
the priority of signing the judg- 
ments or decrees. 

But where sundry executions issue 
on judgments or decrees, and there 
is not real and personal estate sufli- 





bill, or to action of debt or scire facias, on a judg- 


ment. (Jd. 307.) Copied from 4 and 5 Ann, c. 16. 


Wherever therefore the mortgage has been 
satisfied, or the debt is barred, the estate reverts, 
without any re-conveyance. It is usual however 
where mortgagors or others claiming under 
them, bring ejectments against persons in posses- 
sion, and there are mortgages outstanding, and 
which do not appear on the record to be satisfied, 
to lay a demise in the name of the mortgagee or 
the heir or assignee of the mortgagee, to avoid an 
objection of an outstanding title. Though it is 
by no means necessary if, the plaintiff is prepared 


to show the debt satisfied by payment before or. 


after the day, or in any other lawful manner. 
And I believe it has been decided, that none 
but the mortgagee or some person claiming un- 
der him, shall set up the mortgage against the 
mortgagor or any person claiming under him. 
(1) The time of the actual entry will appear, 
by referring to the minutes of the court which 
are kept trom day to day. But it is provided, 
that after a cause is finally determined, the clerk 
shall enter all the pleadings in a book, which re- 
cord shallbe signed by one of the judges of the 
court as of the day on which the judgment was 


entered. (Fev. L, 423. 5.76.) and so in equity. 
(Id. 499. 8. 45.) 
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cient to satisfy all the judgments or 
decrees, they take preference in the 
order of time of the delivery of execu- 
tion to the sheriff or officer, and the 
execution first delivered is first to be 
executed and satisfied, and then the 
next &c: And the oflicer, upon the 
receipt of every writ of execution 
whether against goods only or goods 
and real estate, is to endorse thereon 
the day of the month and year when 
he received it. ( Rev. L. 431. s. 3, 4. 
i. 499. s. 46. Id. 705. s. 7, 9.) 

36. Does a judgment bind, after 
acquired land ? 
A. The execution in all cases is to 
specify the day when the lands or 
real estate became liable, (that is 
the day of entering the judgment or 
signing the decree) and the officer is 
commanded, to make the debt of the 
lands &c. whereof the party was sei- 
aed on that day or at any time after- 
wards in whose hands soever they 
may be. (Rev. L. 431. s. 6.) 

The judgment or decree therefore, 


binds after acquired lands. (1) 
37. In respect of chattels, has the 


first judgment, or first execution de- 
livered, the preference ? 

. No execution shall bind the pro- 
perty of the goods of the party against 


(1) This act, is one of the revised laws of Mr. 
Justice Paterson, passed Feb. 18.1799. In this 
particular, he only followed the common law, 
which he perfectly understood, and incorporated 
it with his other regulations contained in the 
statute “making lands liable to be sold for the 
payment of debts.” 

A judgment isa debt of record and every man 
has notice of it ; if the debtor comes to real estate 
afterwards by purchase or otherwise, it is then 
his and the judgment is a lien uponit: Why 
should it not be? If the ereditor had obtained a 
judgment the next day after the purchase Xe, it 
is then a lien; and soif he had revived the same 
judgment. But what is the difference, whether 
the judgment was before or after the purchase 
&e? Itis but a debt of record at last. Debts of 
record by judgment, become a lien on land in the 
hands of the debtor, in virtue of the existing judg- 
ment, and whoever buys the land takes it cum 
anere. The mistake is in likening a judgment to 
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whom sued forth but from the time 
it is delivered to the officer, who is to 
endorse thereon the day of the month 
and year he received the same, and 
if two or more writs of execution are 
delivered on the same day, that 
which is first delivered shall be first 
executed and satisfied. (Rev. LZ. 431. 
S$. 3.) 

It follows that in respect of goods 
and chattels, (as well as lands) exe- 
cutions are to be satisfied in the or- 
der of time they are delivered, with- 
out regard to the times of the judg- 
ments. 

38. In respect of chattels, may the 

debtor alienate, before execution de- 
livered ? 
4. It is understood that a judgment 
at common law, is no lien on goods 
and chattels, and the act is express, 
that an execution shall not bind them 
but from the delivery. A debtor 
may, therefore, bona fide alienate his 
goods and chattels at any time before 
delivery of execution to the officer. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

A. A prior judgment in an inferior 
court, is not a lien on lands without 





a conveyance, which only operates upon what the 
grantor has at the time; whereas a judgment, op- 
erates as charge on lands belonging tothe debtor, 
at any time while the judgment is in force. 

So much so, that it continuesa charge on after 
acquired land, even though the debtor had dona 
fide alienated before execution levied. 


It is laid down, “ that execution may be had of 
lands that the defendant had by purehase after 
the judgment, although he sell the same before 
execution.” Z2oll 392. 


This determination took place after the stat. of 
West. 2. which gave the elegit on lands after judg- 
ment; before that, no land could be taken in ex- 
ecution in England. This was not by any provi- 
sion in the statute, but on the principle that a 
judgment being a debt of record, necessarily be- 
came acharge on all real estate coming tothe 
defendant’s hands whilst such judgment was in 
force against hit. 
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the jurisdiction of the court as a- 
gainst the alienation of the debtor, 
nor has it any effect against a subse- 
“quent judgment creditor in a differ- 
ent court, and lands within a differ- 
ent jurisdiction. 

40. Is there any Court in which 

a Judgment will bind the lands, in 
every county ? 
A. Judgments in the supreme court 
of New Jersey and decrees in chan- 
cery; and judgments in the circuit 
and district courts of the U. States, 
and decrees on the equity side of the 
circuit court, become a lien on the 
lands of the defendant in every coun- 
ty of the state as against subsequent 
conveyances and mortgages, and 
against subsequent judgments in any 
court of common pleas of a county ; 
and the priority among such judg- 
ment creditors is determined by the 
entry of the judgment or signing of 
the decree, but in all cases where ex- 
ecution is sued out on such judg- 
ments or decrees, the execution first 
delivered to the officer takes priority 
according to the time of delivery, 
without regard to the priority of 
judgment. ( See ante, No. 35.) 

And so on a subsequent judgment in 
the common pleas, if execution were 
first taken out, it would have priori- 
ty in that county, against executions 
afterwards issued on prior judgments 
or decrees in those courts of general 
jurisdiction, above mentioned. 

41. Can execution be taken out at 

once, in every county, &c. ? 
4. In respect to the courts of the U. 
States for the district of New Jersey, 
there being but one officer (the mar- 
shal) for the whole state, when an 
execution comes into his hands, he 
may levy at once and sell in every 
county ; subject to prior executions 
in the hands of the sheriff or other 
county officer. 

But with regard to the supreme 











court of New Jersey and the chan- 
cery, although the judgments and 
decrees in their order, bind real es- 
tate as a lien upon it in the debtor’s 
hands and in the hands of his subse- 
quent grantees or mortgagees, over 
the whole state, yet executions may 
not at once issue to the sheriffs of 
several or to the sheriffs of all the 
counties respectively ; one only can 
issue on the judgment or decree, to 
the officer of some one county re- 
turnable to the next court, and on 
that being returned unsatisfied in 
whole or part, a testatum may is- 
sue to another county, and on the re- 
turn of that unsatisfied, another may 
issue into some one county, and so on 
into one county after the other. 

It will be perceived, that subse- 
quent judgments and decrees in those 
state courts of general jurisdiction 
as well as inthe county courts, may 
thus get a priority by execution over 
the first judgments. This arises 
from the want of some one officer to 
execute judgments and decrees over 
the whole state, so as to give the 
same extension to the execution as 
the judgment. 

The sheriff or coroner of acounty, 
can only execute a writin his own 
county. (1) 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisement 
&c. and on what conditions as to pay- 
ment ? 

4. Upon a judgment (or decree) 
obtained for debt, damages and costs 
or for any sum of money, the party 
may have an execution (at his elec- 
tion) against the body, or against 


(1) There is undoubtedly a great defect in our 
execution system in this respect. The advantage 
it gives to foreign plaintiffs suing in the courts of 
the U. States, is manifest; besides, it is wholly 





the goods and chattels, or against 
the goods and chattels, lands, tene- 
ments, hereditaments and real es- 
tate of the party against whom such 
judgment or decrec is awarded ex- 
cept, the proper goods, chattels, 
lands &c. of an ex’or, ad’mr, heir or 
devisee, unless he or she had made 
his or her estate liable for the money 
recovered, by false pleading or oth- 
erwise. ( Rev. L. 431. 8. 5.) 

And the writ is to command the 
sheriff or officer, that of the goods 
and chattels in his county, of the 
party, he cause to be made the debt, 
damages and costs, or sum of money 
mentioned in the execution, and if 
sufficient he cannot find, that then he 
cause the whole or residue (as the 
case is) to be made of the lands, tene- 
ments, hereditaments or real estate 
whereof the party was seized on the 
day when the lands &c. became liable 
to such debt &c. (specifying the day 
particularly) or, at any time after- 
wards, in whose hands soever the 
same may be; but when such execu- 
tion issues against terretenants, 
heirs or devisees, (unless they have 
made their estate liable by false 
pleading or otherwise) the com- 
mand of the writ is to be, that he 
make the debt &c. of the lands Ac. 





_ at variance with the acknowledged principe, the 
priority of judgment and due diligence ought to 
ensure prior satisfaction. 

It is the practice and understood to be the 
law, that upon a judgment in the supreme court 
the party cannot elect even to sue out his first 
execution into any one county, either against the 
body, or the goods and lands of the defendant, 
but is obliged to sue it out into the county where 
the venue was laid, though the defendant is not 
there, nor any of his goods or lands, which exe- 
cution must be returned, before another can go 
out into a different county. 

In respect to a decree in chancery on which 
a Ca. Sa. ora Fi. Fa. issues, as no venue is laid 
there, itis presumed the complainant may sue 
out execation at his election, into any one county 


at first; and then successively into others. 
160 


[1821, 2.] NEW JERSEY. sTAaTE LAW, AND REGULATIONS. 1217 















whereof the ancestor, testator or 
person deceased, was seized on the 
day when the said lands became lia- 
ble as aforesaid, or, at any time af- 
terwards, or at his death as the case 
may require. (Jd. s. 6.) 4s to ad- 
verlising &c. see post. 

43. In such case, is a Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: [If fraud or irregularity, 
is there any summary redress ? 
4. The act requires that the officer 
who sells, shall make to the purcha- 
ser as good and sulticient a deed or 
conveyance for the lands &c. or real 
estate sold, as the person against 
whom the execution issued might or 
could have made for the same, at or 
before the time of rendering the judg- 
ment (or decree) against him or her; 
which deed shall vest in the purcha- 
ser as perfect an estate in the preimi- 
ses conveyed, as the person against 
whom the execution issued was seiz- 
ed of or entitled unto at or before the 
judgment, and as fully to ali intents 
and purposes, as if such person had 
sold the said lands &c. to such pur- 
chaser and received the considera- 
tion money, and signed sealed and 
delivered the same. 

And further, the said deed or con- 
veyance so made by the olticer, shall 
vecite the writ or writs of execution 
by virtue whereof the said lands &c. 
were sold. (dev. L. 433. 8. 12.) 

The deed operates as other con- 
veyances at common law against the 
party and his heirs; but in order to 
bar subsequent conveyances, mort- 
gages and judgments, must be ac- 
knowledged or proved and recorded, 
as other deeds by law are required 
to be. (See ante No. 9, 10, &c.) 

No acknowledgment in or con- 
firmation by the court, is previously 


| required. 
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Ifthere is fraud or irregularity in 
the sale, the court out of which the 
writ issned (and before it is com- 
pleted by a conveyance) would, in 
a summary manner, inquire into it 
on arule to show cause, notice or 
other proper proceeding, and relieve, 
by setting aside the sale, on the 
ground of abuse of process, miscon- 
duct or irregularity of the officer or 
the party; but in virtue of its inci- 
dental common law power over ofli- 
cers and parties, and not under any 
statute. 

But if the execution is completed by 
a conveyance, the party must obtain 
relief on the ejectment against him, 
or by suit in equity. 

The officer, does not put the party 
into possession of real estate sold, 
the purchaser only obtains that by 
ejectment, if refused. 

Of achattel real, he would give 
possession. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 
4. There is no such law here: The 
only delay after judgment, is 2 
months (1) advertising; and the of- 
ficer may adjourn twice not exceed- 
ing one month each and no longer, 
without permission in writing from 
the plaintiff so to do. (Rev. L. 432. 


s. 10.) 
45. Is there any writ of levari fa- 


cias, elegit, extent, &c. in your state 2 
A. These writs, do not issue in New 
Jersey; the statute is express, that 
the writ may be against the body or, 
a fieri facias, to sell real and person- 
al estate. (Rev. L. 431. s. 5.( 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisement, 
and a minimum fixed, &c. or con- 


(1) Lunar months of 28 days, by construction. 











straining the creditor to receive oth- 

er than lawful money &c. ? 

44. No such laws exist in this state. 
7. What security is required, 

that the property shall not be wasted, 

and be forth coming ? 

4. And of course no such security. 

48. May the debtor redeem land 
sold on execution, &c. ? 

4. The sale is absolute. 

49. May judgments on warrant 
of attorney, be entered in vacation ? 
4. We have a law entitled an act 
** directing the mode of entering 


judgments upon bonds with warrants 


of attorney to confess judgments.” 
(Rev. L. 685. Feb. 24, 1820.) 


Application—to whom—on what 
bonds—form of judgment. 


The act directs, that in all cases 
where a bond or other obligation for 
the payment of money only is given, 
together with a warrant wnder hand 
and seal, directed to any attorney at 
law or other person, to appear in any 
court of record to an action brought 
or to be brought on such bond or ob- 
ligation, and to confess a judgment 
against him &c. for the sum mention- 
ed in such bond or obligation with 
costs of suit, or to the like effect, if 
shall and may be lawful for the obli- 
gee or obligees, his gc. ex’ors, 
adm’rs or assigns at any time, after 
the day of payment mentioned in said 
bond or obligation to apply to any of 
the justices of the supreme court, or 
any one of the judges of the inferior 
courts of common pleas in any of the 
counties of the state, and on produc- 
tion of the bond or obligation with 
the warrant of attorney, the justice 
or judge at the request of the person 
applying shall, at the end of a fair 
copy of the bond or obligation and 
warrant of attorney made on a whole 
sheet of paper for that purpose, ¢n- 
ter or cause to be entered an appear 


ee Re 
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ance for the obligor or obligors to an 


action of debt, as of the last precedent 
term of the court of which the justice 
or judge is a member,and a confession 
and judgment against him &c. for 
the sum mentioned in said bond or 
obligation and warrant of attorney, 
signed by the said justice or judge in 
the following form, viz; 

« Supreme court of New Jersey; (or inferior 
court of common pleas, as the case may be) of 
the term of 
A. B. tm debt on bond and warrant of 


against. 
2 attorney. 


C.D. 
The defendant’s appearance to this action is 


entered, and judgment confessed to the plaintiff 
Sor the sum mentioned in the above obligution, by 


virtue of the warrant of uttorney thereunto an- 
nexed, and pursuant ta the directlons of an act, 
entitled “ An act directing the mode of entering 


judgments on bonds with warrants of attorney, 


to confess judgments,” whereupon it is consider- 


ed that the said A. B. do recover against the 
said C. D. the sum of debt, and four dollars 
costs of suit, judgment signed this day of 
( Rev. L. 685, 6. 8. 1.) E. F. 

The copy of the bond and warrant 
of attorney with the entry of the 
judgment as aforesaid, is then to be 
delivered by the plaintiff or person 
applying, to the clerk of the supreme 
court or to the clerk of the common 
pleas in which the judgment is en- 
tered, (as the case Is.) 


The clerk is directed to file the 
same in his office, marking thereon 
the time of filing, and enter the judg- 
ment on the minutes of the court, 
and all the proceedings on which the 
judgment is founded as aforesaid, 
and the judgment itself at large in 
the judgment book of said court, and 
index the same as in other cases of 
judgment. (dd. 686. s. 2.) 

And all judgments so entered, 
shall be as good and effectual as judg- 
ments entered by confession, in the 
manner heretofore practiced, and 
shall not be reversed for error or 
misprisen of the clerk in entering of 


the same, or defect of form in the en- 
try thereof, and execution shall issue 
thereon, as in cases of judgments 
entered by confession in the manner 
heretofore practiced. ( Id. 686. s. 3.) 


Oath to be previously made. 


And no judgment shall be entered 
in any court of record in this state, 
ona bond or obligation and warrant 
of attorney to confess judgment there- 
on unless, the plaintiff or his attorney 
shall produce to the court, justice or 
judge before whom such judgment 
shall be confessed an affidavit of the 
plaintiff, his attorney or agent, sta- 
ting therein the true consideration 
of the said bond or obligation, and 
that the debt for which the judgment 
is confessed is justly due and owing 
to the person to whom the judgment 
is to be confessed, and that, the said 
judgment is not confessed to answer 
any fraudulent purposes, or to pro- 
tect the property of the defendant from 
his creditors, which affidavit shall be 
filed with the papers in the cause. 
(Rev. L. 687. s. 5.) 


Oath before whom taken. 


This affidavit may be made, before 
any justice of the S. court, judge of 
common pleas, commissioner for 
taking bails and affidavits, or justice 
of the peace in this state. And if the 
plaintiff be out of the state, before 
any court of judicature, or notary 
public of the state, kingdom or na- 
tion where the plaintiff shall be. (Jd. 
s. 6.) 


Judgments by confession on obligations 
for money, to be entered in no other 
manner. 


It is also enacted, that all judg- 
ments on bonds or obligations for the 
payment of money only, in virtue of 
a warrant of attorney to confess judg- 











ments thereon, shall be entered as in 








Sas? = 














1220 [1821,2.] NEW JERSEY. STATE LAW, AND REGULATIONS. 


and by the 1st. and 2d. sections of 
this act is directed, and not other- 
wise. (Rev. L 686. s. 4.) 


Fees. 


The whole of the fees, including 
the judges, clerk’s &c. to be $5, and 
to be endorsed on the execution. (Jd. 
687.8. 7.) (1) 


Confessions in open Court, in person. 


There is another provision for con- 
fessing judgments, viz, in person, in 
open court, in which no guards are 


(1) This act applies, to donds or obligations 
(specialties) for the payment of money only, to- 
gether with a warrant of attorney under hand 
and seal to contess &e. 

In such «a case, no judgment can be entered up 
under the warrant in court or out of court, until 
after the day of payment mentioned in the bond 
or obligation. And on all such bonds and obliga- 
tions with a warrant of attorney to confess judg- 
ment thereon, there must likewise be the previ- 
ous affidavit mentioned in section 5. 

And on all bonds or obligations for money only, 
and a warrant of attorney to confess &e. as afore- 
said, the judgment cannot be confessed in any oth- 
er way than is prescribed in this act; whether en- 
tered up out of court before a judge, or in vaca- 
tion by the old method, or in court. 

It will be perceived however, that this act only 
applies to single bills or bonds under seal, or 
some agreement or covenant under seal for the 
payment of a sum of money ata certain time, and 
to no other case, and witha warrant under seal. 

The word obligation used in the act, means only 
such an instrument asisunder seal. (2. B/. 344. 
Co. Lit. 172.) 

But where the warrant of attorney does not 
refer to an obligation, (in the sense of the law) 
but authorises a confession of judgment for a sum 
or consideration only mentioned in the wurrant 
itself, there the judgment may be entered aceord- 
ing tothe old practice at law, and pursuant to the 
terms of the warrant, on making up the proper 
pleadings. 

For although there be noinstrument or ground 
of action referred to, the declaration may be drawn 
in assumpsit, or for money had &c. the warrant 
being ceneral 

So, where the warrant is to confess judgment 
on an insimu! computusset, or a promissory note, 
for money lent or advanced, work or labour, or on 
any writen or parol contract or consideration, 
not under seal; or where, even on a sealed instru- 
ment there is a special condition and not for money 





provided against fraud, and all that 
is required to give effect to the trans- 
action is, that it should be done in 
open court; but no oath is to be ta- 
ken, nor can the court inquire into 
the truth and reality of the debt; 
unless the confession is on an obliga- 
tion, and then, so far, the 5th sec. of 
the law of 1820 requiring an affida- 
vit, would apply to this case. 

This is a law with a very good 
litle viz., ** an act toprevent unne- 
cessary costs’’(2) 





niuiy, (or perhaps where the warrant of attorney 
is not sealed,) the act does not appear to apply. 
The law, is evidently drawn by some person 
who intended doubtless, to give it a universal ef- 
fect, but being wholly ignorant of confession on 
warrants of attorney, and supposing they were on- 
ly used on bonds or obligations and warrants seal- 
ed, has just provided against mischief, fraud and 
injustice, in the very cases where they were least 
likely to happen, and left open to fraudulent con- 
fessions and liens, those contracts and assumpsits 
where they can be more effectually practiced: 
When will legislatures, before they attempt to 
make such provisions, endeavour to ascertain 
from some persons competent to judge, what is 
necessary to be done to effect their purposes? 


(2) It enacts, that any person who is indebted 
to or may owe another, either by bond, covenant, 
note, book account or agreement express or im- 
plied, may appear in person before the judges of 
the supreme court or court of common pleas in 
the time of holding their courts respectively, and 
then and there in open court on motion of the 
plaintiff or his attorney, a form of action suitable 
to the case may be instituted and entered on the 
records and the defendant’s appearance entered 
and aecepted, and thereon it shall be lawful fer 
the defendant to confess judgment to the plaintiff, 
or by arule submit the cause to referees in the 
usual form, whose report shall be entered on the 
records of the court, which judgment so confessed 
or obtained and entered agreeably to the common 
rules of law, is to be good and valid, and execu- 
tion issue as if the judgment was obtained upon 
legal process. 

The costs are fixed at 7,1. 3. 6. not including 
costs after judgment. (J?ev. L. 135.) 


Certainly no one éan object to the principle of 
this act, for surely a man should be allowed to 
confess a judgment if he will; but as it may be 








done without any oath of the plaintiff to the con- 

















50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

A. Judgments entered on bonds 
or obligations (vix, sealed instru- 
ments) for the payment of money on- 
ly in virtue of a warrant of attor- 
ney under seal, (1) (as described in 
the act of Feb. 24, 1820 before men- 


(1) The person who drew the section requir- 
ing an oath to the debt on confession of judg- 
ment, by not understanding the subjeet, left eve- 
ry case by confession, except on a sealed imstru- 
meut for money only, as it was before: And not 
knowing that a seal was unnecessary to a warrant 
to contcessa judgment, the section is limited aiso, 
to cases of judgments entered on warrants under 
seal; so that, by drawing the warrant without a 
seal, the provision will apply to no case, and the 
act be entirely worthless. It would be vain to 
suppose the judge or court, could help the matter. 





sideration &e. (except there is an obligation, ) it 
renders in some measure nugatory the act of 
Feb. 10. 1820. (Rev. L. 685.) before mentioned, 
as far asthat act goes; only, that it may not be 
done in vacation. 


Confession before a Justice. 


So, a judgment may be confessed before a jus- 
tice of the peace in a case within his jurisdiction, 
but an affidavit is to be made, agreeably to the 
Ist. and 3d sections of an act to prevent the frau- 
dulent confession of judgments passed Jan. 29. 
1817; which affidavit, may be taken before the 
justice and be preserved by him: 

It would seem however, that a judgment may 
be confessed before a justice without such affida- 
vit, and be binding on the parties to the suit, but 
not against others. ( Rev. 1. 634. s. 18. ) 

The act of Jan. 29, 1817, referred to, is repeal - 
ed, by that of Feb. 24th. 1820, (Fev 1. 685.) in 
which last the 1st. and 3d. sections of the act of 
Jan. 29. 1817, are re-enacted. Those sections 
are now the Ist. and 5th. of that in 1820. See 
«inte: Quere the effect of the repeal? This see- 
tion also of the justices act of 1818 relating to con- 
fession, is unintelligible, (See Rev. L. 634.) 


/Farrants not to be in the body of the bond. Se. 

A warrant of attorney to confess judgment in- 
eluded in the body of any bond, bill or other in- 
strament for the payment of money is void, but 


wee stands in force. (Rev. L.. 415. 8. 
3. 


Attorney to produce the Warrant. 
The attorney who confesses judgment, shall at 


fis21, 2] NEW JERSEY. state LAW, AND REGULATIONS. 1221 











tioned, ) cannot be entered either be- 
fore a judge, or in the old method in 
vacation or in person in open court, 
until after the day of payment men- 
tioned in the obligation: (Sec. 1. 4.) 
And the oath also required in sec. 5, 
that the debt is justly due and owing 
&c. must in this case be previously 
taken. (See answ. No. 49.) (2) 





the time produce his warrant to the court or judge 
before whom it is confessed, and a copy of the 
warrant then, be filed with the clerk of the court 
in which judgment is entered. (Jd. s. 14.) 


Warrants 10 years old. 


If judgment is not entered within 10 years, it 
must be done with leave of court, and the mo- 
tion to enter such judgment must be founded on 
an affidavit, that the warrant was duly executed, 
that the defendant is living, and the debt in whole 
or part unsatisfied: (Jd.s. 15.) 


Confession by one in custody. 


A warrant to confess &c. executed by one in 
custody on mesne process, to the plaintiff, is void, 
unless an attorney on behalf of the person in cuse 
tody and expressly named by him be present asa 
witness, and to inform him of the nature of such 
warrant. (/d.s. 16.) 


Warrant not revocable. 


A warrant of attorney to confess judgment, 
shall not be revocable by the party making the 
same. (Jd. 415.s 17.) 


(2) But where a person is indebted in any 
other manner, as by book, note, money lent, goods 
sold, work and labour, Xe. and there be a war- 
rant of attorney to confess judgment tor the debt, 
or the warrant itself only authorises a judgment te 
be entered for the sum mentioned in it, (not re- 
ferring to the consideration) a judgment may be 
entered up in the wswal form in vacation without 
oath, and before the debtis due. (See Wo. 49.) 

But where the debt is not due, the warrant 
usually contains a clause of cessat executio, 
till a certain time, viz, when the debt becomes 


‘due. Although if this is not mentioned but there 


is such agreement, it will be enforced. 


So in other cases, on bonds or agreements of 


indemnity with special conditions or to secure en- 
dorsers or sureties, there is no law to prevent judg- 
ment being entered by confession asformerly, in 
order to bind real estate asa lien, before a breach. 
In the case of penal bonds with a special condi- 
tion, the penalty is a debt in presenti, and may be 
so declared on. These judgmentsare allowed by 
the common law, and create a lien, as against the 
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51. In suchcase, is the judgment 

an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 
4. In such case it is an incum- 
brance on the debtor’s estate as a- 
gainst subsequent purchasers, mort- 
gagees and judgment creditors. 

But a subsequent judgment fol- 
lowed by execution, (before one is ta- 
ken out or could lawfully be sued out 
on the judgment confessed,) must 
first be satisfied: (Rev. L. 431, s. 3, 
4.) And the purchaser under such 
execution would hold the lands sold 
under it, clear of the prior judgment 
by confession. (Id. 433. s. 13.) 

And in all cases, if a judgment by 
confession or in any other way is 
by fraud and collusion, a party hold- 
ing or purchasing under a subse- 
quent one bona fide, may (as against 
the wrong doer) show the fraud; but 
this is on a trial at common law. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. If any judgment or execution (the 
said execution being recorded as 
aforesaid,) by virtue whereof such 
sale hath been made of any lands &c. 
or real estate, shall be reversed for 
error, such reversal shall not be gi- 
ven in evidence or of any force or 
avail against any bona fide purcha- 





debtor and others claiming under him; on the 
same principle, that a man may give a mortzage 
to secure a present, or a future debt or demand. 

They are however easily converted to most 
fraudulent purposes; and many states in the 
union have abolished a// judgments by confession, 
but in open court and where the debt is due, and 
shown to the court to be dona fide. 

See Virginia, Massachusetts, &9c. ante. No. 
49, 50. 

(1) And it has been practiced, where a fi. fa. 
is taken out and a nominal return of levy made to 
a small amount and before sale, to issue a ca. sa. 
pro residuo; but this is plainly in fraudem legis, 
and in my opinion would be false imprisonment, 
and the ca. sa. be get aside. Indeed upon the true 








ser under said judgment or execu- 
tion, but the purchaser, his heirs 
and assigns shall hold the lands &c; 
so purchased notwithstanding such 
reversal, if it be (reversed) posterior 
to the purchase; and such reversal 
shall only operate against the de- 
fendant in error, his heirs, executors 
and administrators, to compel com- 
pensation to be made to the party 
aggrieved to the full value of the 
lands &c. and real estate, so sold. 
(Rev. L. 233, 8. 14.) 

53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerated 
by surrender of the principal ? 
A. ‘The ca. sa. is allowed in the first 
instance, at the election of the party 
obtaining a judgment or decree for 
debt, damages and costs or any sum 
of money. (Kev. L. 431, s.5, Id. 705, 
$7.) (1) 

Bail to the sheriff (a bail bond,) 
and special bail at the return of the 
Capias, are regulated by the practice 
of law, which in all material things 
conforms to that of Westminster 
Hall. (Rev. L. 416, 424, 401, 692.) 
(2) 

The form of a recognizance of spe- 
cial bail and the bail piece, are pre- 
iscribed. (dd. 417, 418.) 

The defendant may render him- 
self, or be rendered in discharge of 








construction of the act, it appears, that a party 
must elect; it he proceeds against the party’s 
lauds, his remedy by ea. sa.is gone. See post. 
(2) A man may be sent to and confined in 
gaol on the bare oath of the plaintiff that some 
debt or damages are due to him, and be kept 





there, (if he cannot procure bail) until the suit is 
ended, (for years) although it may turn out, that 
not a cent is due; and the injured party has no 
redress for ruined character, and all the evilé 
entailed on himself, his family or affairs. This is 
one of the shocking features of the capias, and in- 
finitely more detestable than the Bastile, be- 
cause more universal in its mischiefs, and not 
founded on even a pretence of crime, and where, 
nine times in ten, thereis no erime but that ofjina- 
bility or misfortune. 
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his bail either before or after judg- 
ment; provided, that the render be at 
or before the appearance day of the 
ist sct. fa. returned scire feci, or of 
the 2d sci. fa. returned nihil, and not 
after, but in either case the bail is to 
pay the costs of the sci. fa. 

But if the plaintiff proceed by 
debt on the recognizance, the render 
must be made during the term to 
which the process is returnable and 
not after, and the bail must pay the 
costs. (Rev. £. 419, 8. 43, 44.) 

The render of the principal him- 
self or by his bail, may be before the 
court or any judge of it; and the 
court or judge shall make an entry 
or minute of the surrender and com- 
mitment, and thereon the defendant 
shall be committed to the custody of 
the sheriff or gaoler attending the 
court or judge. (Jd. 419, s. 45.) and 
the officer must be present. 

On such render and commitment 
duly certified (by the judge,) to the 
clerk of the court, if in vacation or 
not done in open court, he shall en- 
ter an exoneretur on the bail piece 


(1) The prison bounds cannot exceed 3 acres 
adjoining the prison. ( ev. L.. 426, s. 100.) They 
are laid out at the diseretion of the several courts 
of common pleas, and recorded by the clerk. 
The bond must be to the sheriff with sufficient 
sureties, being freeholders and residents of the 
county, in double the sum for which he is com- 
mitted, &c. (Jd. 651. s. 5.) 

(2) Yet her aged parent requiring all her filial 
care may for $1, be transported to a distant gaol, 
and die without a nurse or a friend to close his 
eyes; or even starve, for the law makes no allow- 
ance; nor is the creditor bound to afford any. Her 
husband or son, may be seized and share the 
same fate; and she herself with small children 
crying for bread, be left to hopeless despair ! But 
the law preserves to her one cow and one bed, if 
a cow or bed remains, from the grasp of consta- 
bles! But the cow if there be one, must starve 
with the children, and the bed may serve them 
to die upon: This is the condition in which the 
law leaves the exempted female. 

But, saysthe ereditor, the body is my satisfac- 
tion, and let charity or the public take care of 
the wife and children ! 
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and the bail is discharged: And the 
bail shall give immediate notice of 
such render to the plaintiff or his at- 
torney. (Jd. 420, s. 46.) 

54. May the debtor be imprisoned 
for any sun ; are none exempted, &c.? 
A. The debtor on mesne process or 
process of execution may, for any 
sum, be committed to gaol, and must 
be there actually kept withia the 
prison, until discharged by due 
course of law. (Rev. L. 242, s. 25, 
26.) 

But he may have the limits, if he 
can find freehold security to keep 
within them. (1) 

And it is enacted, that it shall not 
be lawful to confine the person of 
any femalejfor debt. (1d.652, s. 6.)(2) 
There is no other exemption. 

55. Is the Ca. Sa. regulated by 

the common law, 4c. ? 
4. ‘The ca. sa. is regulated on the 
principles of the English law, our 
statutes adopting it in its fullest ex- 
tent. (3) 

If any person, however, is com- 
mitted on execution escape by any 


(3) It woufd be incorrect however to suppos:, 
that the ca. sa. is regulated and founded on the 
common luw, tor by thatthe personof no freeman 
could, at the will of his creditor, be sent te gaol 
as a criminal, either on mesne process or by exe- 
eution. 

For as Lord Coke observes, “ at the common 
law where a subject sued execution upon a judg- 
ment for debt or damages, he should not have the 
body of the defendant, or his land in execution 
(unlesse it were in speciall cases,) and the reason 
of the law was: that the body in case of debt 
should not be detained in prison, but be at liberty, 
not onely to foliow his owne affuires and businesse, 
but also to serve the king and his country when. 
need should require ; nor to take away the pos- 
session of his lands in that case, for that would 
hinder the following of his husbandry and tillage, 
which is so beneficiall to the commonwealth, 
whereof you may reade at large in Sir William 
Herbert’s case. 

‘¢ But by the common law he should have exe- 
cution in that case onely of his goods and chattels, 
and of his corne, and other present profit that 
grew upon his land, to which purpose the law gave 
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means whatsoever, the creditor at him. (Rev. L. 267, s. 2.) These pro- 


whose suit he is charged in execu- 
tioa, may retake such prisoner by a 


new Capias or Ca. sa. or sue forth 


any other execution on the judgment, 
as if the prisoner had never been ta- 
ken in execution. (Rev. L. 265, s. 1.) 

So, any prisoner charged and 
dying charged in execution, the cre- 
ditor, his ex’ors or adm’rs may sue 
forth any new execution against the 
goods and lands, &c. of the deceas- 
ed, as he or they might have done 
had the deceased never been taken 
in execution; but such party shall 
not have a new execution against 
lands, &c. or real estate which after 
the judgment against the party so 
dying in execution, was by him sold 
bona fide for the payment of any of 
his creditors, and the money for 
which the same was sold either paid 
or secured to be paid, to any of his 
creditors with their privity and con- 
sent, in discharge of his debt or some 
part thereof; or against any lands 
or real estate of the party so dying, 
which shall have been sold by rea- 
son of any other judgment against 





him twoseverail writs to be sued within the yeare, 
one a levari facius, whereby the sheriffe was 
commanded, guod de terris et catallis ipsius A. 
levari fuc’, and the other calied a fieri fac,’ which 
also was onely de bonis et catallis.” (2 Inst. 394.) 

This is fully explained, 3 B/. 279, 280; by 
which it appears, that the person of the debtor 
was made liable both on the capias ad responden- 
dum and the ¢a. sa. by successive statutes. 

As to real estate, even now in England it can- 
not be sold, but must be appraised off and only 
held until the rents and profits fixed by a jury pay 
the debt. And so, in several of the U.S. 

But we have far outgone (in practice) the ri- 
gour of the English law ; for not only is real es- 
tate liable to be sold absolutely on 60 day’s no- 
tice, but the dody also, even atter the creditor has 
sold all the real and personal estate and nothing but 
life is spared, may be thrown into gaol, whereas 
in England after an elegit, (that is taking lands in 
execution by election) the person of a debtor is 
not to be seized and imprisoned. 

For as Blackstone observes, “This execution, 
or seizing of lands by e/egit,is of so high a nature, 
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visions are only copied from En- 
glish statutes. 

Before delivery of a ca. sa. to the 
sheriff, the real debt or damages due 
and costs must be endorsed in words 
at full length. (Rev. L. 424, s. 79.) 

56. Are any kinds of personal es- 
tate exempt from execution ? 

A. One cow; one bed and bedding, 
the property of any debtor having a 
Jamily, shall be reserved for the use 
of the family, against creditors, and 
not liable to any process whatsoever 
issued out of any court of this state, 
for any debt contracted after this 
act. (Feb. 14, 1818, Rev. L. 651. 
S. 4.) 

Advertising real estate. 

The officer is to give notice by ad- 
vertisements signed by himself and 
put up at 5 of the most publick places 
in the county (one of which to be in 
the township where the lands lie) 
of the time and place of sale, at least 
2 months before the time of selling: 
And also, cause the time and place 
ofthe sale ofthe lands levied on to 


oe 


that after it the body of the defendant cannot be 
taken: but if execution can only be had of the 
goods, because there are no lands, and such goods 
are not sufficient to pay the debt, a capias ad 
satisficiendum may then be had after the elezit ; 
for such e/egit is in this case no more in effect 














than a fieri facias. So that body and goods may 
be taken in execution, or land and goods ; but not 
body and land too, upon any judgment between 
subject and subject in the course of the common 
law.” (3 Bl. 419.) 

I have said there has been a practice, after the 
plaintiff has sued out execution against the goods 
and lands of a debtor and sold them, to issue a ¢a 
sa. for the residue of the debt. This, however, 
does not seem warranted by law. The plaintiff 
has his election, if he will, he may issue the ea. sa. 
in the first instance, but if he does not and pro- 
ceeds against the debtor’s goods and lands, no 
process against his body, it would seem, is after- 
wards allowed; and on the same construction 
which was given to the elegit in England. See 
Rev. L, 431.8. 5. whichis in the disjunctive, and 
plainly gives only an election between the two 





modes of obtaining satisfaction. 
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be published in one newspaper print- 
ed and published in the state, and 
circulated in the neighbourhood of 
the said lands and real estate, at least 
4 weeks successively once a week, 
next preceding the time appointed 
for selling the same ; and at the time 
and place appointed for sale between 
the hours of 12 and 5 in the afternoon, 
expose the same to sale by publick 
vendue, and strike off the same to the 
highest bidder. ( Id. 432.8. 9. Id. 671. 
s. 3.) For the advertising in the 
newspaper, the oflicer is entitled to 


$1, 50. ( Id.) (1) 


No. IV. INSOLVENT (LAW.) 
57. Is there a standing insolvent 


(1) Defendant may elect—how to sell. 


The person whose real estate is taken in 
execution, if part be sufficient to satisfy it, may 
elect which part shall be sold, and the officer 
shall sell that and no other, if sufficient ; but such 
election to be in writing signed by the person and 
delivered to the officer, 20 days previous to the 
time of sale. (ev. L. 433. s. 11.) 

So, where the execution is against goods and 
chattels and lands, the person against whom it is 
may elect, that the whole or any part of the real 
estate shall be sold before any of the goods &c, 
if he signifies the same in writing under his hand, 
and delivers it to the officer within 20 days from 
the time of notice of the writ, and before the goods 
shall be sold ; and enter into bond to the officer 
with sufficient sureties, that the goods levied on 
shall be forthcoming to answer the writ at a day 
therein named, not exceeding 3 calendar months 
from the date of the bond; in which case the of- 
ficer is to suspend the sale of the goods, and sell 
the real estate or the part of it elected as afore- 
said to be sold. (Rev. L. 671. 8. 2.) 

No time or place is prescribed to a sheriff, 
for advertising the goods and chattels ; by the writ 
he is to sell these first, but ifhe receives sucha 
notice as above before they are sold and the bond 
isgiven, a respite of the goods may thus be ob- 
tained. Onconstable’s executions in the courts of 
Justices of the Peace, 5 days advertising at least 
in 3 of the most publick places of the township 
where the goods are taken, of time and place, is 
necessary. (ev. L. 636.) 


Adjournment. 


It is lawful for the officer to make 2 adjourn- 
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law in your state, kc. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 
your insolvent law 2 


Standing Laws. 


4. There is a general insolvent law, 
by which, any person in actual con- 
finement for debt or damages in any 
gaol, may be discharged from impri- 





ments of the sale of real estate taken in execu- 
tion, ‘0 any time not exceeding 1 month for each 
adjournment. Ifhe adjourns oftener or for a lon- 
ger time, without permission in writing from the 
party at whose instance the execution issued, he 
shall be and is made liable to the amount of the 
debt &e. or sums of money mentioned in the ex- 
ecution with interest, and may be amereed and 
proceeded against for the same according to the 
act concerning sheriffs. (See Rev. L. 241. 8. 22 
23. Amercement.) 

But if after two adjournments, he sells and brings 
the whole product of sales into court before the 
amercement is entered (after deducting his fees,) 
he is exonerated from liability on amerce ment. 
(Rev. L, 432, s. 10.) 


Deed to Purchaser. 


The deed of the officer, shali convey to and 
vest in the purchaser as good and perfect an es- 
tate in the premises mentioned therein, as the 
person against whom the execution issued was 
seized of or entitled unto at or before the judg- 
ment, and to all intents as if such person had sold 
the said lands &e. and real estate to such puvcha- 
ser, and had received the consideration money 
and signed sealed and delivered a deed for the 
same: which deed of the officer, shall recite the 
writ or writs of execution on which said lands &e. 
described therein were sold as aforesaid. (Rev. 
LL, 433. 8. 12 ) 

Our statute does not expressly authorise 
the conveyance by execution, of a trust estate, 
or an equitable estate, or equity of redemption : 
Yet I believe it cannot be doubted, that av estate 
in lands held in ¢rust for the defendant may be 
sold, to the extent of his interest; The equity 





































































































































sonment, on surrender of his estate. 
(Rev. L. 216, 651.) 

No person is excepted, but where 
it appears on examination, that he 
had gone over the limits, or his im- 
prisonment was voluntary. (Act. 
Nov. 27, 1822.) See Vote, post. 

It is understood that persons on 
the limits, ( Rev. L. 426. s. 100.) are 
within the act, and whether, on 
mesne or execution process. 
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Application to whom and how made. 


Any person (thus imprisoned,) 
may present a petition to the court of 
common pleas of the county, at any 
stated term of the court; which peti- 
tion is to state the cause or Causes of 
his imprisonment, containing also a 
true account of his real and personal 
estate; a full inventory of his deeds, 
bonds, books of account, vouchers 





of redemption of mortgages is sold on execu- 
tions, and the conveyance passes the estate of 
the mortgagor, and the purchaser stands in his 
place, and may redeem &c. Whether an equita- 
ble right to real estate, where the debtor had paid 
the money but the possession or deed not deliv- 
ered, or where he is entitled under an exeoutory 
contract or otherwise, would pass by a conveyance, 
(in equity,) is not a powt which has been brought 
into question, on the ground I presume, that it 
could not be sold on execution: As to estates 
executed and held in trust, it would seem there 
could be no doubt the defendant’s interest may 
be seized, sold and conveyed. The words of the 
act are very large, extending not only to lands, 
tenements &c. but to all the real estate of the de- 
fendant, and the sheriff’s deed conveys all the 
estate inthe premises, of which the defendant 
was seized or entitled to at the time of the judg- 
ment; and whatever the defendant might by his 
deed have conveyed. 

The 10 sec. ofthe stat. of 29. Car. ii. c. 3. (the 
stat. of frauds &e.) expressly authorises the sei- 
zure &c. in execution of lands &c. whereof any 
other shall be seized or possessed in trust for him 
against whom execution is issued, in like manner 
as the officer might if such person had been sei- 
zed or possessed of such lands &c. as the said 
person is seized Nc. in trust for him. 

This and another section relative to wills, are 
(I believe) the only parts of that statute not in- 
corporated by Mr. Paterson in our statute against 
frauds and perjuries. Doubtless he considered a 
trust estate might be sold on execution under our 
general law, (also compiled by him) making lands 
and real estate liable to be sold for payment of 
debts. ( Rev. L. 430.) 


Purchasers clear of other judgments. 


The purchaser, his heirs and assigns, shall hold 
any real estate purchased as aforesaid, free and 
clear of all other judgments, statutes and recog- 
nizances, and statutes staple whatsoever, on and by 
virtue of which, no execution has been taken out 





and executed on the lands purchased. (fev. L, 
433. s. 13.) 
Rent to be paid on execution. 


No goods or chattels whatsoever, lying or being 
on, in or upon any messuage or lands leased, 
shall be liable to be taken by execution on any 
pretence, unless the person at whose suit the ex- 
ecution is sued shall, before the removal of the 
goods from off the premises by virtue of the ex- 
ecution, pay to the landlord or his bailiff every 
sum or sums of money which may be due for rent 
of the premises at the time of taking the goods 
&e. in execution, not exceeding one year’s rent, 
which being paid as afd. the officer is to levy and 
pay to the plaintiff, as well the money so paid for 
rent as the execution money. (tev. L. 187 s. 4.) 


Rent apportioned. 


And although the day of payment of the rent 
has not come, the party suing out execution as 
aforesaid, shall pay so much as has acerued up 
to the day of removal of the goods from the pre- 
mises, making rebate of interest on the same for 
so much time as has not yet come for payment 
of the same; but not exceeding 1 year’s rent. 
(4d. 666. s. 1.) 


Fees of sheriff on execution. 


For serving every execution not exceeding 
$100, $1. Above that sum, 2 cents on every 
dollar on the amount of the debt or damages paid 
or secured to the plaintiff by sale, or otherwise. 
(Rev. L. 488.) 

In England it is held that on a ca. sa. ex- 
ecuted, the sheriff becomes entitled to his whole 
fees for the debt, on the principle that the party 
is satisfied. (Jac. L. Dict: Tit. Execution. ) 

The law deems the body as the highest security, 
and even satisfaction ; the sheriff therefore hav- 
ing served the writ, is entitled to all his fees to be 
paid by the plaintiff: the words are, 2 cents on 
every dollar ef the debt &c. paid or secured to 


the plaintiff, by sale or otherwise. 
If the law is not as supposed, it ought to be; 


for if the creditor will adopt this mode of satisfac- 








tion, and the sheriff performs so distressing a duty, 
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and securities whatsoever, together 
also, with a list of all his creditors 
with the monies due to each of them, 
to the best of his knowledge. (Rev. 
L. 216. s. 1.) (1) 


Time for hearing. Notice to creditors. 


On such application, the court is 
to appoint a time and place at which 
they willattend to hear what can be 





(1) This account of estate, inventory of deeds, 
bonds &c. and dist of creditors and debts due to 
them, are generally appended to the petition, re- 
lerred to in it, and signed by the petitioner. 





he should have his entire centage. In the judg- 
ment of law, the debt is satisfied, and no further 
execution can ever be had, by the common law. 


Amercement. 


If any sheriff or coroner neglect or refuse to 
execute any writ of execution; or where it isa 
fieri facias, neglect to file a just and true inventory 
of the goods, chattels, lands and tenements taken 
in execution (unless he return levied to the value 
of the debt and costs;) or voluntarily or neglect- 
fully omits for 2 months, rendering to the plaintiff 
or his attorney or representatives the money he 
has received on the sale of such estate, he shall be 
amerced in the value of the debt or damages and 
cost to the use of the plaintiff. (ev. L. 241, s. 
22. 

ut 10 days notice in writing of such motion 
to amerce, is to be given to the officer. (Jd.) 

And the amercement shall have the effect of a 
judgment, and execntion may issue in the name 
and for the use of the plaintiff against the goods 
and lands of such officer. (Jd.) 

But the party at his election, may proceed 
against the officer by attachment. (Jd.) 


Elisors on Amercement. 


On such judgment, the court at request of the 
party or his representatives, are to appoint one 
or more Elisors to whom the execution is to be 
directed, who are to execute it as any sheriff 
might do &e. (Jd. s. 23.) 


Recording of execution. Record evidence. 


Every execution against lands or real estate 
before it is delivered to the sheriff or officer, to 
be recorded by the clerk of the court out of 
which it issues, and the record shall be as good 
evidence as the writ itself. (Jd. s. 8.) 


Endorsement on Execution. 


On every execution whether against the body 
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said for or against the liberation of 
the debtor, which in no case is to be 
less than 40 days, from the time of 
making the application. 

And the debtor shall give notice 
thereof in writing at least 30 days 
previous thereto, to be served or left 
at the usual place of residence of each 
creditor if residing in the state, and 
have the same inserted in one of the 





or the goods, or goods and real estate, the party 
suing it, shall endorse before it is sealed, the debt, 
damages and costs, or sum really due and to be 
made. (Rev. L. 432. s. 7.) 


Proprietary Rights. 


Proprieties, and shares of proprieties, and 
rights to unlocated land, may be sold on execution 
as other real estate, but only on execution out of 
the supreme court. (See the method, Rev. L. 
434, 9. 17.) 


SHERIFFS AND CORONERS ELECT, WHEN TO ACT. 


Coroners. 


A coroner, after receipt of certificate of elec- 
tion may act before commission received, pro- 
vided he applies for the same within 1 month 
after election. (tev. L. 54. 8. 1.) 

But he must first take the oath of office. (Jd. 
232. @. 2.) 


Return by one coroner. 


The return made and signed by any one of 
the coroners of any writ &c, shall be as good as 
if signed by all. (Jd. s. 3. Jd. 693. 8. 13.) 


Sheriff. 


So a sheriff may act after receipt of certificate 
and before commission, if he applies for the com- 
mission within 1 month. But cannot act, until he 
has given bond and taken the oath of office, be- 
fore which all his acts as sheriffare void. (Rev. 
L. 54.8.1. Id. 238. s. 6, 7.) 

And until then, the coroner or coroners last 
elected are to act. (Jd. s. 6.) 


Sheriff’s bonds, where prosecuted and pro- 





ceedings. 


Suits upon sheriff’s bonds, can only be institu- 
ted in the supreme court; and on judgment, the 
court is to direct so much money to be levied on 
it, as will satisfy the party aggrieved of his debt &c: 
And if after judgment, any other party be aggrie- 
ved by the neglect, default &c. of the sheriff, the 





court shall direct such further sum to be levicd, 
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newspapers of the state, (most conti- 
guous to the place of his confine- 
ment.) (Jd. 217. s. 2. Id. 651. s. 3.) 
(1) 


Hearing and examination of debior. 


At the day and place of hearing, 
the debtor is to eahibit a just and 
true account of his estate real and 
personal, in possession, reversion or 


remainder, together with an inven- 
tory of all his deeds, bonds, notes, 
books of account, vouchers, and spe- 
cialties whatsoever, with the sums 
due thereon or as near as may be, 
and a list of all his creditors, with 
the amount of debts to them due and 
owing, on which, the court is to pro- 
ceed to hear, consider and examine 
into the truth and fairness of the 











(1) The court usually requires an affidavit of 
the service of the notices on the creditors men- 
tioned in the debtors hist, although the act does 
not require this, and in general, the newspaper 
gives such information. No rule is laid down as 
to the necessity of proving notice; though in all 
prudence it ought to be done and so stated in the 
minutes of the court Kc. 





as wiil satisfy the debt &c, and so on, as often as 
application is made by the parties aggrieved. 

Sureties in the bond are not to be eharged, 
beyond the sum contained init. (/tev. L. 258, 
s. 10.) 


Sherif” s returs. 


The sheriff or officer making a return to any 
writ &e, shall put his own name thereto. (Rev. 
LL. 240. s. 17.) 


Sheriff dying “c, process how executed. 


Where the sheriff before his year expired shall 
die, or remove out of the jurisdiction of the state, 
or become disabled by law to execute his oflice, 
the coroners or one of them shall execute all 
writs and process, until a new one is elected and 
sworn. ( fev. L. 303. s. 2. ) 

And where a sheriff or coroner hath an exe- 
cution levied on goods or lands, and before sale, 
dies &c. as aforesaid, a scire facias may issue 
against the defendant or his representatives to 
show cause why the property should not be sold 
&e. See proceedings. (Rev. L. 303. s. 3, 4.) 


Under Sheriff. 


To be appointed under the hand and seal of the 
high sheriff, and take the oath of office, and all 
acts before such appointment and oath, to be 
void ; but may be removed at the pleasure of the 
sheriff. (ev. L. 304. s. 5.) 


Sheriff after sale dying, removing, abscond- 
ing, disqualified. Ge. 


Where a sale has been made, and the sheriff 
before conveyance made absconds, leaves the 








state, be disqualified by law, or dies or is other- 
wise incapable to make the deed, any succeeding 
sheriff may make the conveyance. See the man- 
ner of proceeding. (ev. L. 434. s. 15, 16.) 


Satisfaction of judgments; Payment &c. may 
be proved on trial. 

In any action of debt ona single bill, or action 
of debt or of sci. fac. on a judgment, if the de- 
fendant hath paid the money, such payment may 
be pleaded in bar. (Rev. £. 306.) 


Payment after the day in the condition. 


So, in debt on bond with a condition to pay a 
lesser sum at aday or place certain, if payment 
has been made before action brought, it may be 
pleaded in bar, and be as effectual as if paid at the 


day according to the condition, and may be so 
pleaded. (dd.) 


Bringing money into court on bonds. 


And pending an action on such bond, the defen- 
dant may bring into court all principal, interest 
and costs due and accrued, and the court thereup- 
on shall give judgment to dscharge the defen- 
dant. (/d.) (See Set-off, post. No. 134.) 


Entering satisfuction on the record. 


The clerk of every court in recording judg- 
ments, is to leave a space at the bottom of the re- 
cord or in the margin for entering therein satis- 
faction of the judgment. (Rev. L. 760.) 


Entry by the party. 


When a party has received satisfaction of a 
judgment, it is made his duty or of his attorney, to 
enter an acknowledgment thereof on the record 
of the judgment; or if the judgment is not made 
up or recorded, to enter it on the minutes of the 
court, and the clerk, when the record is made up 
inthe judgment book, is to enter satisfaction thus, 
‘¢ satisfaction of this judgment has been duly ac- 
knowledged by A. B. (or his attorney, as the ease 
may be) in the minutes of this court of the term 
of in the year agreeably to the act of 
the legislature, in sueh case made and provided” 
(dd.) 
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account and inventory so exhibited to 
the court. ( Rev. L. 217. s. 3.) 

The examination is to be in open 
court and on interrogatories, touch- 
ing the disposition of his estate and 
the truth and fairness of the aceount 
and inventory, and the debtor, on his 
oath or solemn altirmation is to make 
a true and direct answer of and con- 
cerning the same, to all questions 


which shall be asked him by the 
court, and if he shall knowingly, 
falsely swear or affirm to such inter- 
rogatories, he shall be adjudged 
guilty and liable to the pains and 
penalties of perjury. (Jd. s. 4.) (1) 


Assignment and discharge. 


Ifafter hearing, consideration and 
examination of the proofs and alle- 








Entry by Warrant. 


Or the party receiving such satisfaction, may by 
warrant signed, sealed and delivered to the party 
making such satistaction or his attorney, direct 
the clerk of the court in which judgment is re- 
corded, to enter satisfaction; and the warrant may 
be as follows. 

“ I'9 the clerk of the supreme court of New 
Jersey, (or of the inferior court of Xe. deseribing 
the court.) 

Whereas I A. B.in the term of obtained 
final judgment in said court against C. D. for 
debt and eosis (or damages and costs, or 
costs, as the case is) as by the record may (more 
certainly) appear, and f having received satis- 
faction for the same, do hereby authorise you to 
enter an acknowledgment of satisfuction upon the 
record. Witness my hand und seal, this —— day 
of 182 — 
Signed, sealed and 2 











delivered in the A. B. 

presence of 

Which warrant being acknowledged or proved 
before any officer in the state whois authorised to 
take the acknowledgment or proof of deeds &e. 
or if out of the state, before any judge or justice 
of any supreme or superior court,or any judge of 
a court of common pleas or master in chancery, 
of the kingdom, state or territory wherein he re- 
sides, and delivered to the clerk to whom direct- 
ed, he shall forthwith enter satistaction, which 
may be thus; “ J. EB. #. clerk of (deseribing the 
court) in virtue of a special warrant of attorney 
duly acknowledged (or proved as the case is) 


[Ss ae’, 


me directed, do hereby acknowledge that the said 
A. B.is satisfied of the debt and costs (or as 
the case is. ) Dated this day of —— 182 — 
E. F. clerk.” 

Which warrant the clerk is to file, with the 
pleadings in the cause. (fd. ) 





Party refusing to enter satisfaction. | 


Ifa party having received satisfaction refuses or 
neglects on request to enter satisfaction, or to de- 














liver such warrant duly acknowledged or proved, 
the party making satisfaction may, on due notiee 





given apply to the court to have satisfaction en- 
tered, which the court may order, and for the 
party who has received satisfaction to pay the 
costs of application, to be recovered by fi. fa. or 
ca. sa. ( Jd.) 


Original parties being dead. 


When the original parties to the action are dead 
or either of them before satisfaction made, the 
provisions of this aet, and the like remedy shall 
apply as between the survivor or survivors, or 
the representatives of any deceased party anda 
surviving party; and the warrant to the clerk and 
other proceedings under the same shall be in such 
form as near as may be, as is required in the case 
of original parties. (/d.) 


Parties may have remedy as before. 


Nothing in the act is to preventa party making 
satisfaction as aforesaid, from proceeding to en- 
force the entry of satisfaction on the record of 
judgments, as heretofore, nor to deprive any at- 
torney at law from any lien he may have on the 
Original judgment for costs. (/d.) 


Fees. 

To the officer who takes the acknowledgment 
Ke. of the warrant, 25 cents for each acknowledg- 
ment. Tothe clerk for all services, 25 cents. 
(Rev. 1. 760.) 














(1) It willbe seen, that the documents to be 
exhibited by the debtor on the day of hearing, 
are the same which he presents with his petition, 
and in practice, | believe, the court proceeds up- 
on those which accompany the petition. 

There is (in many courts) a standing printed 
set of interrogatories, and the debtor, being 
sworn or afirmed to make true answers to the 
interrogatories to be propounded to him by the 
court, they are read over to him and he makes 
answer to each of them respectively. 


Additional Examination. 


It is also to be observed, that by a late act 
(.Vov. 28,1822, Pamph.) the court, at the hear- 


ing, is to examine the debtor “ whether his im- 


prisonment was campulsory or voluntary, and 
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gations of the debtor, the court and 
creditor or creditors that attend, 
shali be satisfied that the conduct of 
the debtor has been fair, upright and 
just, the court shall forthwith ap- 
point one or more respectable, ju- 
dicious and responsible freeholder or 
freeholders of the county as assignee 
or assignees, to whom the debtor 
shall forthwith execute an assign- 
ment of all his real and personal es- 
tate whatsoever and wheresoever, 
except, such apparel for himself, his 
wife and children, and such tools and 
implements of his trade or occupa- 
tion as the court may judge proper, 
not exceeding the value of ten pounds 
in the whole. 

On making which assignment and 
filing it in the clerk’s office, the 





whether, at any time between the day of his ap- 
plication for a hearing and the time of his exami- 
nation, he has not been without the prison limits; 
to all which and such other questions as shall be 
asked by the creditors, under permission of the 
court, he shall full answer make, and if it appear 
he has been without the prison limits, or that his 
confinement was not compulsory, or he will not 
satisfactory answer make to the questions pro- 
posed, the court shall stay all further proceedings 
in the case.” 


That the debtor should an: er all questions re- 
lating to an honest surrender, (and which he was 
bound to do by the original act) is very proper, 
but why he is to be examined touching his going 
off the Limits (in order to subject the sheriff or 
sureties, to the bond,) or as to his imprisonment 
being compulsory, seems to be without any rea- 
son, other than, to subject debtors to all possible 
difficulties. 

If a man is uctwally confined on process when 
he applies, and is ready to deliver up all which 
executions have spared, what is it to justice or 
common sense, that he should be inquired of, 
whether he had forfeited his bond, on which on- 
ly other persons are concerned, or whether his 
imprisonment was compulsory? 

It is difficult to know what the act means, by 
~oluntary imprisonment. 

No man can voluntarily be imprisoned for 
debt &c. The gaoler would not receive him; he 
must be sent to the gaol by process and taken by 
an officer; Is he to be tied or make resistance? If 
hearing process is out for him, is he to conceal 
himself, or will a surrender of himself to the offi- 











court may by writing under their 
hands and seals direct the sheriff to 
discharge the debtor from confine- 
ment on account of any debts by him 
previously contracted. (Rev. L. 217, 
s. 5.) And by a supplement, (Rev. L. 
651, s. 2.) the discharge extends to 
damages. (1) 


Remanding to prison. 


If the creditor at whose suit the 
debtor is imprisoned or any other 
creditor, is not satisfied with the 
truth of the declaration and confes- 
sion of the debtor, (at the hearing 
aforesaid,) nor with the truth and 
fairness of his account and inventory, 
and shall offer and undertake to the 
court, to prove by the 1st day of the 
next term that the debtor has con- 





cer, be a voluntary imprisonment? If he is out 
on bail and surrender himself in discharge of his 
bail, is that voluntary imprisonment? It would 
have been better if the legislature had defined 
what is to constitute a voluntary imprisonment: 
probably, they only meant, that if a man solicits 
his creditor to take out process against him, that 


should be deemed a voluntary arrest. 
As the law now stands, a man by accident, or 


the most urgent necessity over stepping the lim- 
its, or even surrendering himself in discharge of 
his bail to prevent their liability, might be forever 
held in prison; for I do not see, but it is a perpe- 
tual bar to any future application. If a man is 
actually in gaol, and will surrender all, what more 
should be required? 

(1) The assignment, in general, I believe, is 
considered as a mere matter of form, and no- 
thing is ever expected from it. On an average, I 
suppose, at least 250 persons are sent to gaol in 
N. Jersey annually, where they must necessa7 ily 
remain at least 40 days from the time of applica- 
tion, and whatever time more has elapsed from 
their commitment, on the average perhaps, 3 or 
4 months; and frequently by opposition, they are 
kept in gaol much longer. 

During the 30 years of my knowledge of the 
insolvent system in this state, in which time there 
could not have been less than 6 or 7000 dis- 
charges, I have never heard of a dividend being 
made to the amount of a shilling, nor a single as- 
signee who has ever rendered any account to cre- 
ditors. Possibly, there are cases, where a dividend 
has been mace, yet it may be safely said that the 
whole amount in the 50 years would not pay the 
court fees, 
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cealed and secreted some part of his 
estate, and has not fully and honest- 
ly delivered up for the use of his cre- 
ditors the whole of his estate real 
and personal, the court is to re- 
mand the debtor to prison, and di- 
rect the debtor and the creditor or 
creditors so dissutisfied, to appear on 
the 1st day of the next term. Provi- 
ded, such dissatisfied creditor or cre- 
ditors by writing under their hands, 
do agree, to pay the debtor any sum 
the court may direct, not exceeding 
one dollar per week for his support, to 
be paid on the 2d day of each week 
during said term; and on failure to 
pay, the debtor on application to the 
court or any 8 judges thereof, to be 
forthwith by order as aforesaid dis- 
charged ; but if such creditor or cre- 
ditors so dissatisfied shall prove, 
that the debtor has concealed and 
kept back any part of his estate, he 
or they shall be reimbursed the ex- 
penses of supporting the debtor. 
(Rev. L. 218, s. 6.) (1) 
Trial by jury, after remand. 

Within 30 days after a remand, 
the debtor is to file a declaration in 
the clerk’s office, which is to state 
(the form is prescribed) that he 
ought to be discharged out of custo- 
dy for debt, (and damages) for that 
he hath become according to the act 
for relief of persons imprisoned for 
debt, an insolvent debtor, and hath 
in all things complied with those 
acts on his part for the use and bene- 
fit of his creditors, whereby he has 
good right by virtue of the same to 
be discharged out of custody for the 
said debt or debts (and damages, ) 
which he is ready to verify, &c. and 
prayeth judgment &c. to be discharg- 
ed &c. accordingly. 


(1) The sum to be allowed under this section 
of the original act was not to exceed 4s. but by a 
supplement JVav. 28, 1822, (Pamph.) the court 
is authorized to extend it to one dollar. 
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Within 20 days after filing of 
which, and not afterwards, all the 
creditors of the debtor or any of 
them may file in the clerk’s office a 
plea, which is to say, (the form is 
prescribed) that the said A. (the 
debtor) is not an insolvent debtor, 
and that he hath not well and truly 
complied with the act in all things 
on his part for the use and benefit of 
his creditors, in manner and form as 
he hath declared against his credi- 
tors, and of this they put themselves 
on the country ; and the debtor may 
then join issue by filing a replica- 
tion * that he doth so likewise.” 

And for the trial of this issue be- 
tween the debtor as plaintiff of the 
one part, and all the creditors (or 
creditor) as defendants of the other 
part, (in one and not in 2 or more 
actions, ) the debtor is to cause a ve- 
nire facias to issue to the sheriff, to 
summon 12 respectable freeholders 
to make a jury ; the debtor, filing in 
the office lawful notice of trial, (20 
days) to the creditor or creditors 
named in the plea. 

The act directs further, that the 
issue is to be tried in its turn before 
the court, and shall only be between 
the debtor named in the declaration 
and the creditor or creditors named 
in the plea, and not other creditors. 

And further, that ali proceedings 
(before) had under the act on the 
part of the debtor, may on the trial 
be, before the court and jury, decm- 
ed competent but not conclusive evi- 
dence on his part, and that, the 
debtor do on the trial further than by 
the proceeding aforesaid, prove in 
evidence and maintain the truth and 
legality of his case on the issue 
joined. 

If the verdict is for the debtor, the 
court is to render judgment that he 
be discharged out of custody, accord- 
ing to the form and effect of the act ; 
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if for the creditor, that he be reman- 
ded, until delivered by due course of 
law. 


Where no plea is filed to a declara- 
tion. 


If within the 20 days after decla- 
ration filed, no plea is filed by any 
creditor, theclerk of the court, on 
application of the debtor, is required 
to enter a certificate on the minutes 
of the court, that no plea has been 
filed &c, and the debtor producing a 
copy of it under the hand of the clerk 
and seal of the court, to any two 
judges of the court being together, 
they are empowered to make their 
joint order in writing under their 
hands and seals, that the debtor, for 
default of a plea &c. be discharged 
out of custody, according to the torce, 
form and effect of the act Xc., which 
order is to be delivered to the clerk 
and entered on the minutes and filed. 


Costs. 


If on trial the debtor is convicted, 
he shall pay such costs as may be 


(1) This is an abstract of the long and abstruse | 


section, relating to a jury trial. 

It appears, that if any creditor is dissatisfied at 
the first examination, the prisoner must be re- 
manded ; this takes the matter to the next court ; 
at which court no trial can be had, as the first 
hearing is to be 40 days after the petition, and 
then 50 days before an issue is joined, and then 
20 days for notice of trial. The debtor may thus 
get a trial at the 3d court, (perhaps 9 months af- 
ter imprisonment) if the cause can be got on, 
which does not always happen, as it is easy for a 
creditor, (who wishes to weary out the debtor 
and force his friends to pay his particular debt) 
to put it off. And the judges have no power to 
meet in vacation. 

At the trial, the debtor is wholly ignorant what 
the fraud is which the creditor intends to esta- | 
blish, as the act does not require he should give 
any notice of it, and is therefore wholly prevent- 
ed from obtaining the necessary evidence to 
show his innocence, and if the verdict of the jury 
is against him, he is liable to a prosecution for 
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taxed by the court, and if the credi- 
tor &c. do not maintain the issue on 
his part, he shall pay the costs to be 
taxed by the court. (Rev. L. 218, s. 
7.) (1) 
Other provisions in the act. 
The 8th, 9th, 10th, 11th, 12th, 
15t, 14th, 15th. 16th sections, relate 
to the rights, duties and powers of 
the assignees, which need not be 
mentioned here: They are fully in- 
vested with the estate, have exten- 
sive powers to examine all persons 
on interrogatories, even the wife of 
the debtor &c. and are to make equal 
dividends. But the assignee, I be- 
lieve, seldom finds occasion to ex- 
amine what the provisions are. 


Effect of the discharge. 


That such debtor having given up 
allhis estate, and conformed in all 
things to the directions of the act, 
shall forever thereafter be discharg- 
ed from all debts due at the time of 
the assignment, or contracted for be- 
fore that time, though payable after- 
wards, so far as regards the impri- 





eee ~ 


him of fraud may have that effect. Nor does the 
act determine on whom the proof lies; it suppo- 
ses the former exhibition and oath to be compe- 
tent, and yet says, the debtor is to prove some- 
thing further; but what can he prove more, un- 
til his inventory and account is impeached by 
some evidence, going to show concealment or fal- 
sity ? 

In practice, however, I believe, the good sense 
of the courts has laid it down, that the debtor, 
having complied at the first hearing with the requi- 
sites, his account &c. and his oath and examina- 
tion, shall be taken as prima facie true, and it is 
put on the creditor to prove fraud if he can, 
which is the dictate of common sense and the ex- 
press rule of the common law. 

It would seem too, that where the debtor is re- 
manded and is afterwards discharged, for want of 
a plea or upon trial, there is no provision that he 
shall make any assignment. A very singular 
omission, but of little importance, as the assign- 





perjury on his first oath, and ean (possibly) never 
be dischared from gaol; as a verdict against 


ment is not in general worth the paper it is writ- 
ten upon. 
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sonment of his person. (Rev. L. 233, 
$. 17.) 

And the supplement extends the 
benefit of the act, to all persons im- 
prisoned for damages. (Id. 651, s. 2.) 


Debtor receiving estate after assign- 
ment. 


if a debtor after assignment of his 
estate, receive any debt or debts due 


(1) Remarks. 


The law of the capias still prevails in New Jer- 
sey. Any man who will swear or affirm toa debt or 
damage may, at the commencement of the suit, 
procure a writ to the officer to imprison the defend- 
ant in a gaol, where he must remain until the suit 
is ended, unless he may find friends or strangers 
who will run all hazards to be his bail. And af- 
ter judgment, not only execution goes to sell all 
he owns (except a cow and a bed,) but the credi- 
tor is then permitted to seize his body by the ca. 
sa. and transport him to the common gaol, where 
he must remain for months locked up with felons, 
unless he is able to procure freeholders who will 
give bond, for his being a true prisoner on the 
gaol limits, extending to a few rods of ground. 

Previous to 1795, there was no relief, (I be- 
lieve) but to obtain an act of assembly in each 
case, and as the legislature met but once a year, 
men lingered very often a long time in gaol, al- 
though entirely willing to surrender any thing and 
every thing which, by any possibility, the con- 
stable and the sheriff had not sold on execution. 

In 1818, Fed. 12. (Rev. L. 629. s. 24.) it was 
enacted, that no execution should issue against 
the body of a man having a family, or the body of 
any female, where the debt did not exceed 10. 
But this slight approximation to some humanity, 
and sound policy too, was not suffered to hold 
its ground. Another assembly, (conceiving it 
was no wrong, after a constable had sold all he 
could find, for the creditor, to take a man even 
from his family for tess than $10, and send 
him to gaol,) repealed this favourable clause 
in the act for the poor debtor with a family, leav- 
ing a female debtor, however, exempt from the 
gaol, if fortunately, her debt did not exceed 10; 
but if above that, females were left to share the 
same fate, whatever their situation might be. 

This repealing act was passed Fed. 13, 1820. 
(Rev. L.773. 8.7.) 

But the same legislature, struck with the wan- 
tonness of oppression in sending a man to gaol who, 
on being arrested, declared his intent to surren- 
der all and have the benefit of his personal liber- 
ty, under the insolvent law, enacted, that if upon 


an arrest on mesne process or execution, the de- 
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to him before, or secrete any part of 
his estate, or any book or writing 
relating thereto, with an intent to 
defraud his creditors, and being con- 
victed on indictment, shall suffer as 
for perjury, and be precluded from 
all benefit whatever which he might 
otherwise be entitled to. (Rev. L. 
322, s. 18.) (1) 





fendant would enter into bond to the officer for the 
use of the plaintiff, with sufficient sureties being 
freeholders, to appear at the next court and make 
a surrender according to the act, and not depart 
the county in the mean time, aod further, that if 
the court did not allow his petition for the benefit 
of the act, that he would immediately surrender 
himself to the gaoler under the arrest, then the 
officer was not to imprison him on the writ. 

The whole purport of this was, that during 
this Amited time, he might have his liberty and 
attend to his family and affairs &c. The condi- 
tion of the bond was, that if his discharge was re- 
fused, he was to surrender himself into custody of 
the gaoler. ‘hus if he went out of the county, du- 
ring this short time, the creditor got his money 
on the bond; if he was refused his discharge, he 
had his body surrendered up, or he got his debt 
on the bond; if the debtor made good his appli- 
cation to the court, his person was discha ged 
from imprisonment, on a full surrender of what 
he possessed, leaving all fiture estate still liable ; 
in other words, he was thus entitled without the 
least prejudice to his creditor, to his personal liber- 
ty and exemption from prison and disgrace, during 
the time his application for the benefit of the in- 
solvent law was depending. And within that 
time restricted to the county, on the same secu- 
rity for keeping within the county, which would 
procure his right to the goal limits, and which by 
the standing law he was entitled to. This act pas- 
sed March 3, 1820. (Pamph. L. 111.) 


Notwithstanding, there was no other differ- 
ence between this and the prison limits law, only 
that it left the poor man to his home, his family 
and business within the county, during the interval 
that his surrrender was depending, instead. of 
imprisonment on the gaol limits, yet a New Jer- 
sey legislature, (the very first which met a few 
months afterwards, and nearly the first thing they 
did) repealed it. (Rev. L.793 Nov. 1821.) 

The person however of a female, cannot now 
be sent to gaol for debt, of any amount. (tev. L. 
652. s. 6.) 


Thus stands the law of imprisonment for debt, 
in New Jersey. Without one argument in its fa- 
your from experience, attended with all possible 
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Voluntary assignment by a Debtor. 

We have a law in New Jersey, to 
prevent partial assignments by insol- 
vent persons. (Feb. 23, 1820, Rev. 
L. 674.) 





evils to creditors, debtors and the commu- 
nity, itis yet upheld. Even so much kindness to 
a sinking and unfortunate fellow being, that whilst 
his petition for a discharge is going on to obtain li- 
berty under the insolvent act, he may (on secu- 
rity given) be exempted from the ignominy and 
the horrors of a prison, is denied. Surely the 
very condition of insolvency, and the publick ex- 
hibition of it to the world, is penalty enough; 
why should his sufferings be increased by the 
gaol, and the distress it inflicts upon his family, 
already reduced to poverty and want! 

It appears to me, there is but one plain and de- 
fensible principle. It is, to make property only 
and mens’ own prudence, their security, for all 
civil demands. There should not be such a title 
in the law in civil cases, as the cupias, nor such a 
person known in daw, as an insolvent or bankrupt. 
The insolvent laws, as they are called, neither 
benefit the debtor or creditor; the debt and all 
future acquisitions still remain, even after a sur- 
render, and so far the debtor gains nothing ; on 
the other hand, a surrender itself, even where 
there is any thing to assign, is generally injurious 
to nine creditors in ten; when once it goes over 
to assignees, few will ever derive any advantage. 
No man should be suffered to pledge his body, 
nor the creditor to seize the person of bis debtor. 
Short of that, the creditor and debtor should be 
left in the situation they place themselves, afford- 
ing, however, every possible facility to the first, of 
obtaining the property of the debtor by legal pro- 
cess. Where itis visidle, there can be no diffi- 
culty; where it is supposed to be concealed, or 
to exist in the shape of bonds, debts, stocks, or 
other property not lable to seizure, or in trust, 
laws, where they do not already exist, may be 
made to reach it. The trustee process, and exe- 
cution in the nature of an attachment on effects 
in the hands of garnishees, as practised in some 
states, would be entirely competent. In this way, 
persons may be compelled to discover property 
in their hands, and made liable, to the extent of 
the debtor’s estate. 

No man ought to be absolved from his debt ; 
and however hard it may be in particular cases, 
the effect of a system which renders it perpetual 
until satisfied, or released by the creditor, or bar- 
red by limitation, would be found most beneficial, 
laws being framed to aid, in the discovery of estate, 
where the common execution will not reach it. 

But no citizen unconvicted of crime, should be 
doomed to the gaol, ou any execution for a per- 
sonal demand. A man’s /iberty ought to be in- 








STATE LAW AND REGULATIONS, 


The principal section, is the fol- 
lowing ; 

* That from and after the fourth 
day of July next, every conveyance 








violable unless, he has forfeited it by crime, and 
the crime be previously established on trial, and 
a punishment awarded according to the nature of 
the case. . 

I have said, that I believed this shameful and in- 
jurious right of plaintiffs over the bodies of debtors, 
was peculiar to Great Britain and the United 
States of America, and equally to the dishonour 
and the injury of society in both. 

In confirmation of this, I subjoin the following 
note (trom the eminent lawyer and excellent man 
whose name is subscribed to it,) on this important 
subject. It will be perceived that in France, and 
perhaps over the coutinent, the capias or persona! 
imprisonment, is aot tolerated in any case of civil 
demand, whether on contract or tort, and only in 
one or two instances at all, and those specified, and 
even then, notuntil there is a judgment of a court 
after full hearing, that the debtor ought to be im- 
prisoned in that particular case. 


* Philada. 28th Dee. 1819. 
Wm. Griffith, Esq. 
Dear Sir, 

I received this moment your favour of the 11th: 
With great pleasure I sit down to communicate to 
you what knowledge I have on the subjeci of im- 
prisonment for debt, in foreign countries. This 
knowledge must of course be very limited: As 
I have never seen those laws * in action,” I can- 
not have that clear view of them which is obtain- 
ed by “ practice” alone. To know well a system 
of laws, one must have practised it, and practised 
it long. 

The general rule in France before and since 
the revolution has been, and still is, on this sub- 
ject, 

1. That no man can be imprisoned for a civil 
debt, except in specified cases, provided by law. 

Il. That parties cannot even stipulate in their 
contracts, that on failure, they will be liable to im- 
prisonment except, in such specified cases. 

iI. No imprisonment for debt before judg 
ment, or as we call it, on mesne process. 

IV. A foreigner or transient person, who is in- 
debted to a native or citizen of France, and is on 
the point of departure, cannot even be held to bail 
on mesne process; but the judge may summon 
him at a short notice, even an hour’s, when there 
is periculumin mora, and * after hearing” order 
imprisonment, subject to appeal. 

But the defendant must be fully heard, though 
summarily ; the plaintiff’s oath is of no avail. Se- 
curity if offered, is of course taken, and then a re- 
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or assigninent, made by a debtor or 
debtors, of his, her or their estates, 
real or personal, or both in trust to 
the assignee or assignees, for the cre- 
ditors of such debtor or debtors, shall 
be made for their equal benefit, in 
proportion to their several demands, 
to the nett amount that shall come 
to the’ hands of said assignee or as- 
signees for distribution ; and all pre- 
ferences of one creditor over the oth- 
er, or whereby any one or more shall 
be first paid or have a greater pro- 
portion in respect of his, her or their 
claim than another, shall be deemed 
fraudulent and void, excepting mort- 
gage and judgment creditors, when 


the judgment has not been by con- 
fession for the purpose of preferring 
creditors.” (Rev. L. 674. s. 1.) 
The act does not extend to mort- 
gages, or confessions of judgment, or 
particular securities or conveyances 
to individual creditors bona fide, be- 
fore assignment. It applies only to 
the case where a debtor being, or sup- 
posed to be insolvent, chooses to 
make an assignment for the benefit 
of creditors generally, and res- 
strains him in such case from pre- 
ferring by the same instrument, one 
to another, though previous to that, 
he is at liberty to dispose of his pro- 
perty bona fide to creditors as he may 





hearing may be had, and the proceedings resume 
the usual forms. 

The specified cases in which imprisonment for 
debt after judgment, may be ordered, (and it 
must be a part of the judgment) are the follow- 
ing : 

1. Debts due to the King. 

2. Commercial debts, so adjudged by commer- 
cial tribunals, or appellate courts from their de- 
cisions. 

These commercial judgments are strict and se- 
vere, though summary and given by a court of 
merchants, (like our chambers of commerce) 
who are elected annually by the body of mer- 
chants, and receive no salaries. 

The party condemned, may appeal, but he must 
first pay, the appellee giving security to refund in 
case of reversal. 

The principle of this law appears to be, that 
the first judgment is a presumption in favour of 
the party who has obtained it, which entitles him 
to keep the money or thing in controversy, pend- 
ing the appeal. It is thought a stronger pre- 
sumption of right, than the possession which he 
held before. 

3. All debts generally when, there has been 
swindling or fraud. 

4. Debts resulting from the violation of neces- 
sary trusts, as monies due by executors, guar- 
dians, legal trustees and the like ; necessary trusts 
are those, which are not in the choice of the par- 
ty. 

By the Napoleon Code the judge, has a disere- 
tionary power in these cases. 

Embezzlement by servants, is a criminal act, 
and comes within another rule to be hereinafter 
mentioned. 

So far in general with respect to debts. 








I ought to add, that for unliquidated damages 
in merely civil suits, the judge may in his discre- 
tion order imprisonment by his decree, Provided 
they exceed 300 franes. 

Before the revolution, there was in these cases 
of damages, a stay of four months, before execu- 
tion “ by the body” could be enforced. This stay 
is now in the discretion of the judge. 

As to Torts, they are of two kinds. 

Torts vi et armis, are criminal acts, the dama- 
ges to the injured party are a part of the punish- 
ment and imprisonment follows. Other torts, 
come within the general rule of unliquidated da- 
mages, on which imprisonment is in the judge’s 
discretion. 

I do not know the rules and principles by which 
this discretion is guided, they may be easily pre« 
sumed. 

The books in which these details may be found 
are, Ferriere’s Dictionnaire de Droit, Denizart’s 
Collection de Jurisprudence, and Napoleon’s 
Code de Commerce, and Procedure Civile. I 
have these books at your service. I ought to add, 
that septuagenurians are exempted from im- 
prisonment for debt. 

The laws of Spain, are much on the model of 
those of France. 

I have the late code of Prussia in 6 vols., but 
it gives no details on this subject. I have under- 
stood however, and believe, “ that the law is gen- 
eral all over the continent of Europe, that impri- 
sonment for debt lies only after judgment, and on- 
ly in specified cases, particularly commercial and 
those in which fraud is involved. 

I am very respectfully, dear sir, 
Your most obd’t humble servant. 
; PETER S. DUPONCEAU. 
| Wm. Griffith, Esq.” 
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think fit, agreeably to the rules of the 
common law. 
The act is founded on equitable 


principles and contains many pro- 
per regulations on the subject, but 
is very imperfect. (1) 


_ (1) Duty of the assignor. 


The debtor making an assignment, is to annex 
an inventory under oath or affimation, of ali his 
estate real and personal according to the best of 
his knowledge, together with a list of all his cred- 
itors and the amount of their claims &c, but such 
inventory or list isnot to be conclusive of the 
quantum of the debtor’s estate, but the assignees 
are entitled to any other property which may be- 
lone to hin and comprehended within the gener- 

> of assignment. 


atuce by the assignee or assignees. 


The assignee shall for the term of 30 days 
from the cate of the assignment advertise that 
such assitznmeut has been made, in 2 of the news- 
papers priated in the state and circulating in the 
neighbourhood where the debtor resides, and in 
Lor more newspapers :n avy other state where 
it is known that any creditor resides, and calling 
on crediors to make their claims under oath or 
affirmation. 


Bond of the Assignee. 


The assignee at the end of the 30 days, is to 
exhibit to the surrogate of the county a true in- 
ventory and valuation of the estate real and per- 
sonal as far as has come to his (or their) knowl- 
edge, and enter into a dond to the governor in 
double the amount of the inventory with sufficient 
surety for the performance of the trust, and may 
then proceed to sell the estate, and perform ev- 
ery other duty of the trust, so far as respects the 
collection of the debts and sale of the estate real 
and personal; and the Jdond is to be filed in the 
surrogate’s office, and the assignment (being first 
proved or acknowledged) is to be recorded by the 
clerk of the county. 


Filing claims of creditors. Advertising. 


At the end of 6 months from the date of the 
assignment, the assignees are to file with the 
clerk of the court of common pleas where the 
debtor resided at the time of the assignment, a 
true list under oath or affirmation of such creditors 
as have made claim, with a true statement of 
their respective claims, having advertised 6 
wecks before the expiration of the 6 months, in 
2of the newspapers printed in the state and by 





No. vy. WILLs, &c. 


61. Are lands and freehold inter- 
ests deviseable at the pleasure of the 
testator, and to the entire disinheri, 
son of his children or issue &c. ? 

4. Yes. (2) 


(2) Soestates which a man holds pur auter vie, 
are diviseable by a will duly executed to pass real 
estate ; butif no such devise is made, it shall go 
to the ex’ors or adm’rs of the deceased as per- 
sonal estate. (Rev. L. 223. s. 1. copied in part, 
from 12th. sec. 29. Car. wu. c. 8.) 





advertisments put up in 5 of the most publick 
places in the neighbourhood wherein such ered- 
itors or a majority of them are, making known 
thereby, that all claims must be made within the 
time prescribed, or be barred of any dividend. 


Adjustment of demands. 


At the next term of the court of common pleas 
after the end of the 6 months aforesaid, the as- 
signee or any creditor or any other person inter- 
ested may appear, and file exceptions to the claim 
or demand of any creditor so as aforesaid exhib- 
ited, of which the court shall cause a notice to be 
served on such creditor at least 4 weeks preceding 
the next term, and then proceed to hear the 
proofs &e. at that or any subsequent term, al- 
lowing the parties a right to have the controver- 
sy settled by jury. 


Dividends. Account rendered. 


If at the term next after the 6 months no ex- 
ceptions are made to the claim of any creditors, 
or when exceptions have been made and are set- 
tled by the court, the assignee is then to make 
from time to time equal dividends among the 
creditors of assets which shall come to hand in 
proportion to their claims, and as soon as may 
be (not exceeding 1 year thereafter) shall render 
on oath or affirmation a final account to the or- 
phan’s court of the county, in like manner and 
upon the same notice as directed in regard to 
ex’ors and adm’rs &c, to which exceptions may 
be filed &c. (See Orphan’s Court ante, 1191.) 


Assignee liable to citation,€?c. 


The O. Court may by citation and attachment 
compel the assignee to proceed in the duties of 
the trust, until a final settlement and distribution 
as aforesaid. 


Debts not due. 


Any creditor may exhibit debts not due, mak- 
ing in such case arebate of interest &c. 
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62. What formalities of execution 
are essential to a will of lands &c ? 
A. By statute, (March 17, 1713-14.) 
“Ail we and testaments thereafter 


Credlors how burred of a dividend. 





Alicreditors whose claims are not exhibited 
withiv the 6 mouths (fom the date of the assign- 

ent) are barred of a dividend, unless the es 
tate proves shfficic nt, after tBe debts exhibited are 
satisfied, or such ecrediter shall find some other 
estate not accounted for by the assignee, before 
distribution, in which case such creditor shall be 
entitled to a rateable proportion of that. 


Sale of @gal estate, how made. 


The assignee shall advertise and sell the real 
estate inthe manner that an ex’or is to sell by 
the 21st sec. of the act making lands liable to be 
sold for the paymentof debts passed Fed. 18- 
1799, (Rev. L. 436.) and the supplement, WVov. 
26. 1804. * 


Assignees their powers, and how to eue. 


Assignees, to have as full power &e. to dispose 
of all estate asthe ‘ebtor had at the time of as- 
signment; may refer to arbitration; redeem 
mortgages and conditional contracts, and sue in 
their own names &c. 


Debtor assigning, how discharged. 


Debtor not to be discharged against the debts 
of creditors who may not choose to exhibit their 
claims, either as to his person, or any estate not 
assigned ; but as to all creditors who exhibit their 
demands for a dividend, they are forever barred 
of any action against the debtor, unless on the 
trial of such action, the ereditor shall prove some 
fraud with respect to the assignment, or conceal- 
ing of estate, whether held in possession, trust or 
otherwise. 


Fees &e. 


The assignees, are to have such commissions 
as the court on settlement allow. 

And the judges and officers of the O. Court 
such fees as they are allowed for like services in 
other cases. 


Assignee dying. 


Ifan assignee dies, the surety may, proceed to 
perform the trust Kc. giving security; or the 
court may appoint some other person. (See 
Rev. L. 674, 5, 6,7.) 


* The supplement to that act is 21 Feb. 1820, 
and tie secuon alluded to is probably the 4th. 
See Rey. L. 670. 


made in writing, signed and publish- 
ed by the testator in presence of 3 sub- 
scribing witnesses, and regularly pro- 
ved and entered wpon the books of re- 
cord or registers, in the Secretary’s of- 
fice or any proper office for that pur- 
pose, Shall hereafter be suflicient to 
devise, bequeath and convey any 
lands, tenements, hereditaments and 
other estates whatsoever, as effectu- 
ally, as if the testator had conveyed 
away the same in his life-time.” 
(Rev. L. 7. 8. 2.) (1) 


(1) “And the d00ks in which they are regis- 
tered or recorded, may be given in evidence, and 
shall be accepted of and be sufficient evidence at 
all times and places, where the said wills or testa- 
ments may be requisite to be given in evidence.” 
( Id.) 

So the ¢ranscript, of any will or testament re- 
gistered or recorded in the prerogative office 
du’y certified by the register tobe a true trans- 
cript, shail be received in evidence in any court, 
and be »s effectual, as if the d00k in which the same 
is registered were then and there produced and 
proved. (fev, L. 789.8. 43.) It should be cere 
tified under the seat of his office, though this is 
not expressly required. 

So also the record of a will, in the surrogate’s 
office of the county in which it is proved, shall 
have the same validity as the like record in the 
prerogative office ; and the transcript of such re- 
cord certified under the hand and seal of office of 
the surrogate, shall be received in evidence in 
every court, and have the same effect as tran- 
scripts certified by the register of the preroga- 
tive court. (tev. L. 783. s. 22) 

It will be perceived, that the act only speaks of 
the do0k of record, or the transcript of it, as be- 
ing evidence, when the will isregularly proved 
and entered in the records of the office. 

But it does not exclude the original will, if it 
shouid not have been proved before the ordinary 
or surrogate, from being evidence at law fora 
devisee, claiming under it. In such case, if the will 
is executed according to the statute and duly 
proved at the trial, it would be sufficient. 

Transcripts of wills, lying unrecorded, in the 


registers or surrogates’ offices, are not made ev- 


idence. 

Wills and testaments prior to 1713-14 made in 
writing and signed by the testator in the presence 
of 2 subscribing witnesses and proved according 
to the custom theretofore used, are made sufficient 
to convey real estate, and wills so proved, and 
the books and registers of them in which they 
are entered gre made evidence. (/tev. L. 7. 8. 1.) 





And transcripts of them would now be evidence. 
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For the method of proving wills 
in order to entitle them to be record- 
ed, See Orph. Court ante, 1185 &c. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. Nodevise or bequest in writing, 
of any Jands, tenements, heredita- 
ments or other estates whatsoever, 
or of any estate pur auter vie, or 
any clause thereof, shall be revocable 
otherwise, than by some other will 
or codicil in writing, or other wri- 
ting declaring the same, or by burn- 
ing, cancelling, tearing or obliterat- 
ing the same by the testator him- 
self, or in his presence and by his 
direction and consent; but all devis- 
esand bequests of any lands, tene- 
ments, hereditaments, or other es- 
tates whatsoever in this state, or of 
any estate pur auter vie, shall remain 
and continue in force, until the 
same be burnt, cancelled, torn or 
obliterated by the testator or by his 
directions, in manner aforesaid, or 
unless the same be revoked or alter- 
ed by some other will or codicil in 
Writing, or other writing of the devi- 
sor, signed in the presence of three or 
more subscribing witnesses, declar- 
ing such revocation or alteration. 
( Rev. L. 224. s. 2.) 

This is copied from the 6th. sec. 
of stat. 29. Car. ti.c. 3. except the 
part in italick. 

64. Are the provisions of the 29 

C. ii. c. 5. adopted in regard to the 
execution of wills of land &c ? 
A. The words of the stat. of 29. Car. 
ti. c. 3. 5S. 5. are “that the will shall 
be in writing and signed by the par- 
ty so devising the same, or by some 
other person in his presence and by 
his eapress direction, and shall be at- 
tested and subscribed in the presence of 
the said devisor by 3 or 4 credible wit- 
nesses, or else shall be utterly void 
and of none effect.” 

The words in italick, you will 








perceive are not in the New Jersey 
statute of 1713-14. (See No. 62.) 

Implied revocations, both as to real 
and personal estate, by alteration of 
the thing devised or bedteathed, 
stand upon the general prificiples of 
law. 

The Stat. H. viii. c. 1. (or any other 
English statute on this subject) is 
not in force here. 

65. Before what court, or officer, 

are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the Tight of 
the heir to question if execution at 
law as to land ? 
4. ‘The will, whether of lands or per- 
sonalty or both, is proved, either be- 
fore the ordinary in person, or the 
surrogate of the proper county, or 
the orphans court. See ante, pages 
1185, 6,7, as to the manner of pro- 
ceeding. 

The surrogate is not to prove any 
will, until 10 days from the death of 
the testator.(1) 

The proof of a will, or the rejec- 
tion of probate, by the ordinary, sur- 
rogate, or orphan’s court, does not 
conclude the right of the heir or the 
devisee at law, in respect of real es- 
tate. 

But where it is regularly proved 


‘and recorded, the record or trans- 


cript is prima facie evidence of due 
execution, and puts it upon the par- 
ty claiming by descent, to disprove 
it. 


(1) As to administration, no interval is pre- 
scribed. 

The act does not determine, in what county 
a will shall be proved. It is said, that “ the pow- 
er of the surrogate shall be limited to the county.” 
(Rev. L. 777. 8. 4.) 

The county where the testator dies is the pro- 
per one, if that was the place of his resideuce. 
But if ove should die when abroad and out of the 
county where his domicil was, it might be prov- 
ed in the place of such domicil. And if he had 
no domicil, then in any county, and in all cases 
before the ordinary. 
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66. Is the execution proved by the 

witnesses, or oath of the executors, 
or both, in the first instance ? 
A. The execution, before the ordina- 
ry, surrogate or orphan’s court, is 
proved, by the oath of one or more of 
the witnesses, where there is no con- 
troversy, who swear to the sanity of 
the testator and to the subscription 
and publication of the testator, in 
common form, and the ex’or in all 
cases swears, that he believes it to 
be the true last will and testament, 
which oath, (as well as that of the 
witnesses or such of them as attend 
to prove the will,) is endorsed upon 
it. 

Where there is acontest and the 
case comes by citation into the ow 
phan’s court, the cause is heard in a 
summary way, ana the evidence, if 
requested by either party, is to be 
reduced to writing by the register 
of the court. 

The evidence taken before the sur- 
rogate, where no controversy, is 
generally endorsed on the will, and 
where taken down upon contest be- 
fore the orphan’s court, is in the 
form of depositions on examination 
and cross examination in court, 
signed by the deponents, and attest- 
ed by the register. 

All the depositions pro and con, 
where the will is proved (or reject- 
ed) are endorsed upon or accompa- 
ny it, and are filed with it in the 
prerogative office; and upon any suit 
at law, where the will is contest- 
ed, the record of the will or trans- 
script of it, with all the depositions 
or transcripts of them, constitute pri- 
ma facie evidence, of the due execu- 
tion of the will, where probate was 
decreed; but the party claiming real 
estate, against the will, may then of- 
fer testimony to disprove or set aside 
the will, for any legal cause, or may 
rely on the original proofs, as insufli- 
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cient, and so the other party may 
support the probate, by any addi- 
tional legal evidence. 

Whether, where the will was re- 
jected, the decree and depositions 
may be given in evidence for the 
heir, in a contest at law with the de- 
visee, as prima facie proof against 
it is, | believe, not settled. 

67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
A. If the will is proved by the ‘ordi- 
nary in person, or by the surrogate, 
or in the orphan’s court on citation, 
or in the prerogative court on ap- 
peal, it is always filed with the ori- 
ginal proofs and registered, in the 
prerogative office at Trenton. And 
where proved before the surrogate, 
or on citation in the orphan’s court 
and there is no appeal, it is always 
recorded with the proofs, in the surro- 
gate’s office, after which he sends 
the original will and proofs to the 
prerogative oflice, where the will is 
again recorded with the proofs, and 
filed there. 

The inventory, is also recorded in 
the surrogates office, and then sent 
with the will and filed in the prero- 
gative oilice. 

The books in which wills and the 
proof of them, (and inventories) are 
recorded in the prerogative office 
and surrogate’s office, as well as 
transcripts or copies of them duly 
certified by the register of the pre- 
rogative office, or surrogate, are evi- 
dence at law. ( Rev. L. 8. s. 2. Hd. 
783. s. 22. Id. 789. 8.42.) See ante, 
No. 62, and note 1. Also, orph. court, 
ante. 

So the original will and original 
proofs filed in the prerogative oflce 
would be prima facie evidence, if prce 
duced and proved by the ollicer hay- 
ing the custody of them. 

Where the willis proved by the 
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surrogate or in the orphan’s court, 
and no appeal, the surrogate issues 
letters testamentary in a prescribed 
form, which are to have the same ef- 
fect (as well as letters of adm’n) 
as if issued by the register of the pre- 
rogative office, in the name of the or- 
dinary with the seal of the office af 
fixed. (Rev. L. 783, 4. s. 23.) 

Where it is proved by the ordina- 
ry in person or on appeal to him, the 
letters are issued by the Register 
from the Prerogative office, in the 
name of the ordinary. 

As respects personalty, the probate 
of the testament is conclusive at 
law. 

68. What formalities are required, 
to wills of chattels 2 

69. Are any number of subscribing 

witnesses, or the signature or seal of 
the testator, required ; oris a will of 
personals provable by the rules of 
the common law c ? 
4. As to this, all wills of mere per- 
sonalty or of real estate and perso- 
nalty, so far as regards the personal 
estate, are proveable according to 
the rules of the common (or English) 
law. (Rev. L. 227. s. 12.) 

So that a will, may be competent as 
to the personal estate and incompe- 
tent as to the realty. And they are 
to be recorded, when proved, as wills 
of real estate are directed by law to 
be recorded. (Rev. L. 228. s. 20.) 


Revocation of wills of personalty. 
But no will or testament in writ- 


(1) I have copied this from the AZ. S. Yet I am 
not aware, of any such judicial decision in New 
Jersey. There seems to have been, a contrariety 
of practice on this head in different states. 

But no good reason appears why, the personal 
representatives of a deceased person in another 
state should not, on producing his authority on 
oyer, have the same right to an action here, as 
the deceased might have had. 

Much has been said, of the nature of these let- 
ters, as being merely territorial and especially 
as to adm’n, because of the bond &c, and that as- 


| 








ing, concerning any goods, or chat- 
tels, or personal estate, shall be re- 
pealed, nor shall any clause, devise, 
or bequest therein, be revoked, al- 
tered, or changed, by any words or 
willby word of mouth only, except 
the same be, in the lifetime of the 
testator, committed to writing, and, 
after the writing thereof, read unto 
the testator, and allowed and approy- 
ed of by him or her, and proved to 
be so done by three witnesses at the 
least. (Rev. L. 228.8. 17.) 

This is copied from the 22 sec. of 
the stat. of 29 car. vi. of frauds. 


NMuncupative Wills. 


As to these, and also the wills o! 
soldiers and mariners, the regula- 


tions are to be found in the Rev. L. 
228. s. 14, 15,16, 18, 19. And are 
copied from the statute of frauds; ex- 
cept, that $80 instead of L30 ster- 
ling is the sum fixed beyond which, 
no verbal or nuncupative will shall 
be good, unless proved according to 
the provisions of the act. (See, Bac. 
Ab. Tit. Wills. * Nuncupative Wills.’) 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

71. If not, what is to be done to 
enable them to sue? 
A. Ex’ors having letters testamen- 
tary or adm’rs letters of adm’n grant- 
ed in another state, cannot sue there- 
on in this state. They must obtain 
such letters in this state, as the law 
prescribes. (1) 





sets fall exclusively under the jurisdiction and dis 
tribution, of the courts or jurisdictions in whic’: 
they are found, and ought not to be drawn away 
by one whoisnot liable to account here. 

I see no great force in any reasoning of this 
kind, especially «3 relates to ex’ors who give no 
bond in New Jersey, and act in virtue of the tes 
tament. 

There being doubts and contradictory opinions 
on this head, some states, have expressly author- 
ised suits to be brought by ex’ors and adm’rs of 
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72. Are exemplifications of wills 
and testaments, by the proper offli- 
cer in other states, evidence in your 
courts &c ? 

The copy of any will or testament 
made in any of her majesty’s colonies 
by which, any lands, tenements, her- 
editaments or other estate within this 
province is given, devised, or be- 
gueathed, being proven according to 
the custom of such colony, certified 
under the great seal of the colony, 
shall be received in evidence in the 
courts of judicature of this province, 
and be esteemed as valid as if the 
original will or testament were then 
and there produced and proved. 
cAct Anno. 1713-14. Temp. Ann. 
Rev. L. 8, 8. 4.) (1) 

The word * colony” is to be tak- 
en as *state,”’ where the copy is 
certified in any of the U. States. 

73. How are foreign wills and 
testaments proved in your state, &c? 
A. The copies of any last will or tes- 





persons dying in other states, on letters in such 
states. (See Tennessee 775, note, and others. 

Certain acts of congress declare, that all ucts, re- 
cords, and judicial proceedings of the courts im any 
state, (authenticated &c.) shall have such fuith and 
credit given to them in every court of the U.S. 
as they have by law or usage in the courts of the 
state from whence the said records are or shali be 
taken; and the same rule is extended to the ex- 
emplifications of office books in any public office 
of astate, not appertaining to a court of record. 
(2 Vol. L. U. S. 102. 3 Vol. 621. Bioren’s Edit. 
And see these laws copied and Notes ante,775, 
776.) 

Now, the probate of a will or the granting of 
administration are proceedings in courts, and 
witnessed by the letters. 

How they can have the same faith and credit, 
without giving the same right in another state, (in 
which other state there is no local regulation 
creating an objection to the title of the plaintiff to 
recover) I do not comprehend. 

As to a will, in most cases, it must be a very dif- 
fieult thing and very expensive too, for the ex’or 
to produce the will here and prove it. In one or 
two instances, however, I have knewn letters 
§ranted, upon an authenticated copy of a will prov- 
a and recorded in another state, and produced 

ere, 
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tament whatsoever, heretofore made 
or hereafter to be made, within any 
part of the kingdoms of Great Bri- 
tain or Treland by which, any 
lands, tenements, hereditaments or 
other estate within this province are 
devised or bequeathed, certified un- 
der the seal of such oflice where such 
will or testament is proved and lod- 
ged, shall be received in evidence in 
the courts of judicature of this pro- 
vince, and be as valid and suttici- 
ent as if the original will or testa- 
ment, were then and there produced 
and proved. (Rev. L. 8, s. 3. Anno 
1713, 14.) 


Exemplifications of Deeds and Writ- 
ings in G. Britain or her colonies, 
or in New Jersey. 


The exemplification of any § deeds 
or writings relating to estates real or 
personal within this province, prov- 
ed and certified under the city seal 
of London or Edinburgh in the king- 
dom of Great Britain, or under the 


(1) It was upon the terms of this act that I 
have advised, in 2 or 3 instances, the taking out 
letters testamentary upon a copy duly authentica- 
ted and filed in the surrogate’s office here, the 
act saying, that it shall be as valid as if the testa- 
ment was then and there produced and proved. 

Beside this provision for authenticating wills 
&c. made in other states, the acts of congress be- 
fore mentioned apply to this case so far, as to 
make the copy evidence of the existence and 
proof of such a will in another state. But still it 
must appear to be executed in such manner as 
our law requires for the devising of real estate 
lying here. (See acts of Cong. 2 vol. 102, 3 vol. 
621. Bioren’s Edit. and Tennessee ante, 775, 
776.) Yet even then a question remains. A will 
made here, operates as a statute conveyance, and 
the original produced and proved at the trial 
will (like any other original deed) be evidence of 
alienation. But if the original is not so produced 
and proved, then the devisee must resort to the 
statute proof, viz, probate before the surrogate 
&c. and the record ; and how can probate in ano- 
ther state and a copy from the record supply that ? 
The acts of congress do not reach this. The pro- 
vince act of 1713-14,does; for it says, the ‘ copy 
&e. so authenticated, shall be esteemed as if the 
, will was then and there produced and praved.” 
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seal of the city of Dublin in the king- 
dom of Ireland, or under the great 
seal of any of her majesty’s colonies 
in America; and, any of the public 
books of records or registers of this 
province (New Jersey) or either of 
the divisions thereof, shall be receiv- 
ed in evidence in any court of re- 
cord within this province, and be 
esteemed as suflicient as if the origi- 
nals were then and there produced 
and proved. ( Rev. L. 9, s. 6, Anno. 
1713-14.) (1) 

As to deeds, conveyances, wills, 
judgments and other judicial pro- 
ceedings or office books, in other 
states or territories, to be made use 


(1) It will be perceived that this act, (of 1713- 
14, s. 6.) so far as respects the public books of re- 
cords and registers of ew Jersey, makes the 
books and registers themselves the proper evi- 
dence, where the originals are not produced and 
proved. 

There seems to be no law existing which al- 
lows, certified transcripts of ‘deeds and convey- 
ances’ from books of record to be evidence, but 
that of June 7th, 1799, (Rev. L. 461, s. 14,) 
and that appears to apply, in terms, ouly to deeds 
recorded after the passing of the act. (See s. 1, 


bed in the courts of New Jersey, they 


may be authenticated according to 
the acts of congress before mention- 
ed. (See also ** Tennessee,” ante 
7735, 776.) 

But their operation here, in many 
cases, may not be easily determined. 
The laws in this and other states are, 
many of them, defective, and acts 
of congress cannot reach the diflicul- 


ties. 
In respect to foreign ‘judgments,’ 


judicial proceedings and records (ex- 
cept in the cases provided for in the 
act of 1713-14, before recited) we 
have no provisions, they stand on 
the rules of the common law. (2) 





transcripts from books in the surrogate’s office. 
(Rev. L. 783. s. 22.) 

(2) MisexLLaNeovs, respecting Wills, Leca- 
cies, Executers, &e. (And see ante, page 1185, 
&e. § Ordinary,’ ‘ Surrogate,’ ‘ Orphan’s Court, 
per tot. 


Words * heirs and assigns,” omitted. 


Where these words are omitted in a devise, 
and there are no other expressions showing that 
an estate for life only was intended and there is 
no further devise of the premises, the devisee 





11, 14.) 

There is, to be sure, another section in the 
same act (sec. 18.) which enacts, that no record 
shall be removed by writ of subpeena or other- 
wise before any court out of the county in which 
such record is kept, where a transcript thereof 
may be given in evidence. But then, there is no 
law (now) authorising a transcript of * deeds and 
conveyances” from books of records to be given 
in evidence, except those recorded after June 7, 
1799. 

This appears to be casus omissus, and in prac- 
tice, I believe, has not been noticed. 

The only sure method in regard to records of 
‘deeds’ anterior to June 7, 1799 is, to produce 
the book and prove it by the officer. If this is 
not done, a transcript certified by the officer and 
compared and sworn to as compared might, on 
the trial, suffice. Yet I see not how the common 
law rule can be dispensed with, viz: the original 


conveyance. 

For the history of this matter, vide, Rev. L.9. 
s. 6, Alls. 33. 80. 132. (Rev. L. 461. 8.14.) 

The provision as to transcripts of ‘wills’ re- 
corded in the prerogative office, is more exten- 
sive, and applies to all wills recorded there, at 





whatever time. (Rev. L. 789. 8. 42.) and so 


takes an estate in fee. (fev. L. 60.) 


Devise for life, and then to the heirs, &c. of the 
devisee, how to be construed. 


Where the owner shall devise any lands, tene. 
ments, hereditaments or real estate to any per- 
son for life, and at the death of such devisee to 
go to his or her heirs, or to his or her issue, or to 
the heirs of his or her body then, after the death 
of the devisee for life, the said lands &c. shall go 
to and be vested in the children of such devisee, 
equally to be divided between them as tenants in 
common in fee, or if but one child, then to that 
one in fee, and if any child be dead, the part 
which would have come to him or her, shall go 
to his or her issue in like manner. (ev. L. 774 
s. 1.) See “Maine” ante, 994, Note (1) and 
Shelly’s case, 23 El. 1,.Co. 104.) 


Persons incompetent to make a will. 


The wills of women covert, persons under 21, 
idiots, lunatic, or of none sane mind and memory, 
are void. (/tev. Z. 224.) 


Devises and legacies to attesting witnesses. 


Any beneficial devise, legacy, estate, interest, 
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No. vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 





gift or appointment, of or affecting any real or 
personal estate, to a person who shall attest the 
execution of any will or codicil after March 1, 
1753, (other than and except charges on lands or 
hereditaments for the payment of any debt or 
debis) such legaey, Ne. shall, so far only as con- 
cerns such person attesting or any person claim- 
ing under him, be utterly void, and such person 
be admitted as a witness. (/tev. L. 224.) 

Where lands, tenements or hereditaments are 
charged with any debt or debts, and the creditor 
whose debt is so charged hath attested the execu- 
tion of the willor codicil, such creditor shall be 
admitted as a witness. (Jd. 225.) 

And further it is enacted, that no witness to 
a will or codicil whose legacy &Xc. is made void as 
aforesaid, and who shall have been examined con- 
cerning the execution of the will or codicil shail 
afterwards take possession of or receive any pro- 
fit or benefit from any estate, interest &c. so gi- 
ven or made to him in the will &e. or accept from 
any person such legacy or bequest, or any satis- 
faction or compensation for the same, in any man- 
mer or under any colour or pretence. (Jd. 225, 
226.) 


Devise to E-xecutors to sell lands. 


Where lands by any lawful will are devised to 
the exeentors tobe sold, or shall be directed to be 
sold by them, and part of such executors refuse 
or neglect to take upon him or them the execu- 
tion or administration and charge of the will, and 
the residue of the executors do accept or take up- 
on him or them such execution or charge of the 
will, then he or they who do accept &c. may con- 
vey the lands. (Rev. L. 227.) 


So, where a power is given to 2 or more ex’ors 
to sell, and one or more shall refuse to prove the 
will or die then, unless otherwise expressed in the 
will, the trust shall vest in the acting executors 
or survivor or survivors, and the acting or survi- 
ving ex’or or ex’ors may execute the trust as if 
all had been living or proved the will. (Jd. 573.) 

So, where lands are devised to executors to be 
sold or direeted to be sold by them, and any one 
or more shall die or have died before the testator, 
and the surviving executors or any of them have 
accepted the execution of the will, then the sale 
may be made by the executor or executors who 
survive the testator and s/all accept or have 
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on descents, in any cases, and what ? 


78. Is there any thing peculiar in 
your law of descents ? 





heretofore accepted, and be as valid as if all the 
executors named in the will had joined. (/d. 
605.) 

So, where by will made since WVov. 16, 1795 a 
power hath been given te 2 or more of the execu- 
tors to sell lands, and all or ary of them have tak- 
en on themselves the execution of the will, and 
in all cases wherein by virtue of the 97h sec. of the 
act concerning wills,( Vov. 16, 1795. tev. L. 226.) 
a power shall have been or may be vested in the 
acting executors to sell &c. and one or more of 
such executors have died or shall die, the trust 
shall be deemed to vest in the surviving acting 
ex’ors or ex’or, who may sell, as if all had been 
living and joined. (Pamph. L. 6. Nov. 29, 1821.) 


An inspection of these 4 acts will show how 
difficult a thing it is, to comprehend all cases 
wiich may occur even on, apparently, a simple 
subject. It would seem to me, that a fair and li- 


| beral construction of the first act of 1795, (copied 


from the English statutes by Mr. Paterson) 
would have rendered any others unnecessary. 


Administvator testaumento annexo, when. 


If ex’ors renounce, or refuse or neglect for 40 
days to prove the testament, then adm’p with the 
testament annexed, is to be granted to the widow 
or next of kin of the testator or some of them, if 
they will accept, and if none will accept, then to 
such other proper person or persons as will. (dev. 
L. 175.) 

And in such case, the adm’r shall give like 
bond &c. as adm’rs of an intestate, to perform the 
will. (Jd. 177.) 

And the will of the testator, shall be observed. 
(Jd. 180.) 


It may be remarked here, that in New Jersey, 
ex’ors ina will give no bonds for performance. 


Ezx’ors how suable. 


Where the action is against divers ex’ors, all are 
to be considered as one person representing the 
testator, and such of the ex’ors as the sheriff re- 
turns served with the process, shall answer to the 
plaintiff, and the judgment and execution be 
against such as were returned as aforesaid, and 
against all the others named in the writ, of the 
goods &c. of the testator, as if all had been sum- 





moned, taken or appeared. (Jd. 175.) 


76. How, in respect of the half 
blood: does the common law govern? 


77. Does the common law prevail 
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To children. 


A. When any person shall die seized 
of aiuy lands, tenements or heredita- 





Debtor appointed Ex’ or. 
The debt of such ex’or is not thereby to be dis- 
charged uniess, so expressed in the will, but to be 
assets and accounted for. (Jd. 573.) 


Trespass done to the Testator or Intestate. 

Ex’ors or adm’rs may have action for a tres- 
pass done to their testator or intestate, as of the 
goods and chatiels of such testator or intestate 
carried away in his life. (/d. 174.) 

So ex’ors or adm’rs of one deceased, who had 
tak>n or carried away or converted goods or chat- 
teis, shall be liable to such action of the party ag- 
grieved or his ex’ors or adm’rs, as might have 
been maintained against their testator or intes- 
tate. (/d.) 


Ex’ors and adm’rs of Ex’ors, who have wasted. 

Ex’ors of right, or de son tort, or adm’rs, who 
have wasted goods or assets of a deceused person, 
their ex’ors ov adm’rs shall be liable Ne. as their 


testator or intestate if living, would have been: 
(id.) 


Ex’ors of Ex’ors; to have actions de bonis aspor- 
tatis c.. 


Shall have actions of debt, account, and of goo: 
carried away of the first testator, and be account- 
able as the first ex’ors for what is recovered. (Jd.) 


Adm’r de bonis non, to have Sci. Fa. 


May have a Sci. Fa. upon a judgment obtained 
by any ex’or adm’r. (/d. 175.) 


Persons having right to adm'n, and suffering 
or procuring adm'n to be granted to persons 
of mean estate Cc. and then obtaining from 
them the goods &c. by fraud. 


Such persons to be charged as ex’ors de son 
tort, to the value, saving all just allowances. (Jd. 
175, 176.) 


Inventory, how taken &c. by, ex’ ors and adm’rs. 


They are to call in at least 2 respectable free- 
holders, and in their presence make a true and 
perfect inventory of all goods, chattels and cred- 
its, moveable and immoveable. 

By immoveable is meant leases, and what are 
called “ chattels real.” 

This inventory is to be delivered to the surro- 
gate before whom the will was proved or adm’n 
granted, upon the oath or affirmation of the ex’or 
or ex’ors, adm’r or adm/’rs taken before the sur- 
rogate, that it is just and true, and also, upon the 
oath or affirmation to be so taken, of the appraiser 
or appraisers, that the goods, chattels and credits 








ments in his own right in fee simple, 
(1) without devising the same in due 
form of law, leaving two or more 





(1) So if he is seized of an estate held for the life 
of another, he may devise it, by will duly executed 
as other wills for devising real estate. And if there 
be no devise of it, then such estate goes to the 
( Rev. L. 


ex’ors or adm’rs as personal assets. 
223. s. 1.) 





therein specified were appraised according to their 
just and true respective rates aud values after the 
best of his (or their) judgment and understanding; 
and if but one of the appraisers is sworn &c. he 
is to add, {that the other appraiser (or appraisers) 
was present at the same time and consented in all 
things.” (Rev. L 176.) 

The inventory ought to be signed by the ex’or 
or adm’r and by the appraisers, though not re- 
quired by the act. 


Citation to render an account. 


No ex’or or adm’r to be cited in any court to 
account, otherwise than by an inventory, unless, 
at the instance of some one in behalf of a minor, 
or having ademand out of the personal estate, as 
a creditor, legatee or next of kin; but nothing in 

his clause or act to affect, the jurisdiction of the 
orphan’s court. (Rev. L, 180.) 


Recording the names of testators, Filing wills 
Ce. 


The register of the prerogative court, is to re- 
cord the zumes of the testators of all wills and the 
year in which the wills are proved, and file the 
wills in his office, the wills of each year and coun- 
tv to be put by themselves and marked with the 
year and county; and in like manner, record the 
names ofall intestates, inventories of whose estate 
he may reeeive, in manner aforesaid. ( Rev. L. 
728. ) 


LEGACIES RECOVERY OF Xe. 


Suits how brought. 


The legatee of any sum or sums of money, or 
of personal goods or chattels, may prosecute an 
action of debt, on the case, or detinue for such le- 
gacy after it becomes due if it amounts to /.15 or 
upwards, in the supreme court or any other 
court of record; if under £15, in any court where 
cognizable. 

If it appear the legacy is due and there be suf- 
ficient assets, the plaintiff shall recover with costs. 
If there be assets to discharge all the debts of the 
testator, with an overplus not sufficient to dis- 
charge all the legacies, an abatement shall be 
made in proportion to the legacies given. (Rev. L- 
49, 1774.) 
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lawful children, such lands &c, shall 
descend to and be equally inherited 


“1 All the lawful children of such 
person so siezed, as tenants in com- 
mon and in equal parts, without re- 
gard to sex. 


Child dying before ancestor. 
Provided, That if any clfld of the 


person so dying seized, shall have 


lawful issue, the share or part of 


said lands &c, which such child so. 


dying would have been entitled to wn- 
der and by virtue of this act if such 
child had survived the person so dy- 
ing seized, shall descend to and be 
inherited by such issue in the manner 





Plea of want of assets. 


Upon the plea of want of assets to pay all! the 
debts and all the legacies, the court shall appoint 
auditors to examine the accounts of the ex’ors. 
After a full hearing at such times and places as 
the auditors appoint, with notice to the ex’or, and 
plaintiff, or their attornies, they are to report how 
the accounts stand; how much assets will remain 
after payment ofall the debts, and what part of 
the remainder ought to go to pay the plaintiff’s 
legacies, for which proportion only, execution 
shall then be awarded on the judgment to be had 
on the suit; and the judgment shall remain as a 
security for payment of the remainder and costs 
when assets shall come to the ex’ors hands; and 
the court is authorised on the exeeption of either 
party and hearing them, to amend any errers hap- 
pening in the account reported. (/d.) 


Demand and bond to be given before suit. 


No suit for a legacy shall be maintained, un- 
til reasonable demand made for the same to the 
ex’or and an offer made of 2 sufficient sureties, 
who, if the ex’or thinks proper to accept of the 
same, shall become bound to the ex’or in double 
the sum of the legacies or bequests with a con. 
dition, that if any pert or the whole shall at any 
time after be wanting to discharge any debt or 
debts, legacy or legacies which the ex’or may not 
have other assets to pay, that then the legatee 
will return his legacy, or such part as may be ne- 
cessary for the payment of said debts, or for the 
payment of a proportional part of the said lega- 
cies; and if the ex’or will not accept thereof, the 
legatee shall file the bond in court before obtain- 
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and in equal parts, as before men- 
tioned. 

And the same law of inheritance 
and descent, shall be observed in 
case of the death of the grand-child, 
_and other descendants, to the remot- 
est degree. 


Advancement. 





Provided, ‘That if any such ances- 


tor shall, in his life time, have given 
died before his said ancestor leaving | 


or advanced any part of his or her 
lands, tenements or hereditaments 
to any of his or her issue, such 
issue shall not be entitled to any 
part or share of such ancestor’s real 
estate descending under or by virtue 
of this act, wnless, the real estate so 





ing process, or the process shall abate, for the 
want thereof, (/d.) 


Costs. 


On consideration of the report of auditors the 
court, in their discretion according to equity on 
the circumstances, to award no costs, or costs out 
of the testators estate, or out of the proper estate 
of the ex’or. (Jd) 


Refunding, how to be. 


Where there are several legatees, and a return 
of part only of the said legacy appears necessary, 
the legatee shall only be compelled to return a 
proportional part of his legacy, so as to make up 
the whole sum wanting. (/d.) 


Time allowed to pay legacies. 


Where none is limited in the will, the ex’or 
shall have one year. (/d.) 


Ex’ors and adwm’rs to take refunding bonds. 


Ex’ors and adm’rs paying any legacy or distri- 
butive share, shall take refunding bonds . (See 
ante, and Rev. L. 50. 8. 3. Id. 179. 8. 17. Ld. 412. 
8.14. and * Orph. Court ante, 1192.) 





Guardian may be appointed by deed or will. 


See Rev. L. 227. s. 10, and post. No. 106. 

For more respecting ex’ors, adm’rs, and set- 
tlement of estates, see ‘ Orph. court’ ante 1185 per 
tot. *Conveyances’ ante, 1200, per tot. § Judg- 
ments’ ante, 1213 per tot. * Limitation of suits,’ 
post per tot. ‘ Administration’ post, No. 105. 
‘ Payment of debts by ex’ors,’ post, Wo, 107, 





108, *£ Insolvent estate’s post, No. 139. 
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given or advanced, shall not be equal 
in value to the respective shares of 
the other issue in the same degree 
of affinity, as the case may be, and 
then no more than will be suilicient 


(1) It may be recollected, (See Or ph. Court 
ante 1189.) that where real estate held in fee 
simple descends on intestucy, to two or more 
heirs, (any of whom being under 21,) and al? jies 
in one county, then the Orphan’s court, on ap- 
plication by any of the heirs or any person duly 
authorised in their behalf or claiming under them, 
shall and may order and directa division of 
such real estate to be made, in such shares and 
proportions between them, as they may be enti- 
tled to under the laws of this state directing the 
descent of real estate ; the metes and bounds of 
each child’s or other heir’s share, to be ascertain- 
ed by 3 disinterested eommissioners to be appoint- 
ed by the court, whose report or the report of 
any two of them made in writing under their 
hands to the next or any subsequent court after 
such division shall be made and approved of by 
the court, shall be recorded in the records of the 
court and be conclusive to all parties concerned. 
(Rev. L.779. s. 12. ) 

But where the real estate in such case is situate 
in ¢wo or more counties, the Surrogate General 
on application as aforesaid, shall and may order 
and direct a division of such real estate to be made 
in such shares and proportions between them, as 
they may be entitled to under the laws of this 
state directing the descent of real estates; the 
metes and bounds of each child’s or other heir’s 
share, to be ascertained by 3 disinterested per- 
sons, commissioners, to be appointed by the said 
surrogate general, whose report or the report of 
any two of them made in writing under their 
hands to the next or any Prerogative court 
held after such division made, and approved by 
the surrogate general, shall be conclusive to all 
parties concerned and be recorded in the clerk’s 
office of each county. ( Jd. s. 14.) 

Some question has been made as to what is the 
proper duty of the Orph. Court or Surrogate 
General, on these applications. Are éiey in their 
order directing the division to be made, to ascer- 


tain and specify the names of the heirsto whom ' 


a share is to be distributed, and the proportions 
of each heir according to the law of descents ; and 
also what heirs have received an advancement, 
and whether in full or how much? And if no- 
thing is left to the commissioners, but to ascer- 
tain the metes and bounds of each child’s or 
heir’s share and proportion, as ascertained in the 
order ? 

The uniform practice on these applications to 
the Orphan’s Court was, after the first act in 
1784 (Pat. L. 62. s.14.) directing divisions, to 








to make such share equal in value to 
the respective shares of the other is- 
sue, in the same degree of consan- 
guinity to the deceased ancestor, 
( Rev. L. 608. s. 1. Jan. 29, 1817.) 


(1) 








make a general order for the commissioners to 
divide the lands among the heirs agreeably to the 
(then) law of descents of May 24. 1780. 

And so, I believe, by the surrogate general af- 
ter he was authorised (Sy act Mar. 6, 1806.) to 
appoint commissioners for the same purpose, 
where the lands lay in 2 or more counties. 

The late actin the Reyised Laws, from which 
the foregoing sections are copied, are in effect 
the same, as the act of 1784 and 1806, so far as 
relates to the order which is to be made on an ap- 
plication to divide reat estate. 

The construction has been, that the court or 
the surrogate general had no authority but to 
make an order, upon application, for the com- 
missioners,to make the partition between the per- 
sons entitled, agreeably to law ; leaving them to 
ascertain aud set out in their report, who were 
the persons entitled, and their several propor- 
tions, as it might appear to the comniissioners ; 
in short, committing the partition to the com- 
missioners ; the court Xe. appointing, exercising 
no other power than that of @sapproving or re- 
jecting the report of the division, ifit was shown 
to be erroneous. 

On the comingin of the report, any person ag- 
grieved by being omitted, or in respect of his 
proportion, or by inequality, or illegality of any 
kind, could be heard, for the purpose of obtain- 
ing a rejection of the proceedings. 

Yet itis obvious, many imperfections existed 
and do exist ; neither court or commissioners give 
any notice ; no method is devised, for bringing 
parties concerned belore the court or commis- 
sioners, or to ascertain who they are, or their 
proportions; or what lands may have been ad- 
vanced by the ancestor to any of them. 

But these diffieuities attend the case, if the 
judges of the Orphan’s Court or Surrogate Gen- 
eral undertake previously to decide, to whom and 
in what proportions the partition is to be made, 
by the commissioners. 

Whenee is their power to do this derived? 
How are they to proceed to ascertain who are 
the heirs or persons entitled, or their proportions, 
or the valuation of the whole, or what advance- 
ments have been made? By what means or pro- 
cess are the persons concerned, to be brought be- 
fore them for these purposes? They have no 
better means, nor so good, as the commissioners. 
{n respect to the mere subject of advancement, 
that is but a branch of the partition, and is neces- 
sarily included within the authority of the com- 
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Posthumous children. 


And all posthumous children shall, 
in all cases whatsoever, inherit in 
like manner as if they were born in 
the lifetime of their respective fathers. 
( Id. s. 2.) 





missioners, if it belongs to them to value the 
whole property, and to ascertain who are the per- 
sons entitled to partition and their respective pro- 
portions. Indeed the subject of advancement, 
would seem to be most exclusively within their 
province, as an advancement, within the act of 
descents, must be /and given or advanced by the 
ancestor to the issue. The value of this, can only 
be well determined by view of the commissioners 
with the other lands; and as tothe fact of the gift, 
it must have been by deed or other operative con- 
veyance to pass real estate, and as easily ascer- 
tained as who is heir, and the proportions belong- 
ing to all claimants, which by descents, couveyan- 
ces kc, may be greatly diversified. 

All these matters, on the intent of the act of 
1784, and the existing act of descents, which in 
this respect is the same, was most probably de- 
signed to be settled by the commissioners, leaving 
a negative in the court or surrogate general, up- 
on their proceedings: 

Indeed upon any other construction it would be 
difficult to find out, that the commissioners had 
any power, but merely to mark out the metes 
and bounds of each heir’s part, as previously 
settled by the court Xe. appointing them. 

Beside, if the court Xe. are previously to de- 
cide every thing, or nearly all that is important, 
what is left for then: to approve or disapprove of, 
after they have betorehanud determined all, ex- 
cept the metes and bounds of each heir’s part, as 
mentioned in the ordcr. 

The terms ot tie order to be made on the ap- 
plication, as prescribed in the orphan’s court act 
of 1784, and as they are continued in the act of 
1820, are not very clearly put together, (which is 
no uncommon thing; ) but they are, that the court 
isto order a division éo be made according to the 
laws of descent, not to make it themselves, or 
any part of it; and in the conclusion of the sec- 
tion are the words, “ whose report after such di- 
vision shall be made €#c.;” showing that the com- 
missioners were to make the division, and not 
merely act the part of surveyors in marking out 
the bounds, of each heir’s part, which cannot be 
done, until every other matier issettled. Beside, 
the commissioners are sworn to make a fair and 


just partition, not the judges. As to the court 


and surrogate general, they are in this ease, no 

more judicial officers, than the commissioners. 
It appears to me, whatever may be the defeets 

ofthe law, the construction put onit at first is the 





To brothers and sisters of the whole 
blood. 


II. Where any person shall die 
seized of any lands &c. in fee simple 
as aforesaid and without leaving 
lawful issue, leaving a brother or sis- 
ter, or a brother or brothers and a sis- 





right one, namely, that all matters incidental to 
making the partition according to the law of des- 
cents, belong to the commissioners, and the court 
is only to make an order for such partition by 
them. 

There would be no advantage in changing this 
construction, if it might be done, as things would 
not be better managed in the orphan’s courts. Be- 
side, the mischief to ¢étles, afler 30 years, de- 
pending on a contrary construction, would be most 
extensive. 

It has been held by the S. court, that if the com- 
missioners, omit a person having a right, even 
although he make no objection to the report, nor 
brought a certiorari within the 90 days after it 
was approved, yet, he might sustain an ejectment 
for his undivided part; on the ground, I believe, 
that as to him there was no partition. 

And so where there has been no division, if one 
bring an ejectment for an undivided share, the 
defendant may in bar of his action, show an ad- 
vancement of real estate by the ancestor to him, 
or the person under whom he claims. In which 
case, he will not recover, but be put to sue fora 
partition. 

It is difficult to understand in the latter case, 
on what principle sucha bar can be set up. It 
would rather seem, that the plaintiff should re- 
cover, than to bring up the question of advance- 
ment on an ejectment. 

It he recovered, it would then be open to the 
defendant to sue for a partition, and in that way 
the question of advancement, might be more com- 
pletely tried. 

But I believe it is otherwise settled: What the 
jury are to find, where the advancement is not 
equal to the other shares, I do not know; a por- 
tion of the land, probably: But the tenant may 
only possess a part and a small part of the land 
descended; and how ean such a question concern- 
ing many heirs, be settled in ejectment? If the 
defendant may set up such a bar to the action, 
then if he proves any advancement though not in 
full, it might be best to nonsuit the plaintiff and 
put Aim to sue out a partition, as his proper rem- 
edy in that ease. 

There should be some method devised for the 
commissioners to pursue in these special cases 
They seldom however occur, and few instanecs 
have arisen. 
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ter or sisters of the whole blood, the 
inheritance shall descend to such 
brother or sister, or tosuch brother 
or brothers and sister or sisters as 
the case may be, as tenants in com- 
mon in equal parts. 


Brother or sister dying before ancestor. 


And in case any such brother or 
sister who would have inherited by 
this law, if living, shall die before 
the person so seized and leave a law- 
ful child or children, such child or 
children surviving the said person 
so seized, shall inherit,if a child, 
solely, and if children, as tenants 
in common in equal parts, such 
share as would .have descended to 
his, her or their father or mother, 
if such father or mother had surviv- 
ed the person so seized. 

And the same flaw of inheritance 
and descent shall be observed, in 
case of the death of any child of such 
brother or sister before the person 
so seized, leaving a child or chil- 
dren. (Id. s. 3.) 


To the father. 


IIT. If the person so seized die, with- 
out leaving lawful issue, and without 
leaving a brother or sister of the 


whole blood or any lawful issue of 


any such brother or sister, leaving a 
father, then the inheritance shall go 
to the father, wnless the said inherit- 
ance came the person so seized from 
the part of his or her mother by de- 
scent, devise, or gift, in which case 
it shall descend as if such person 
so seized had survived his or her fa- 
ther. (dd. s.4.) 


To brothers &c. of the half blood. 


IV. If the person so seized die, 
without leaving lawful issue, and 
without leaving a brother or sister 
of the whole blood or any lawful is- 
sue of any such brother or sister, 





A 
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and without leaving a father ca- 
pable of inheriting the said lands 
&c by this act, and shall leave a 
brother or sister of the half-blood, or 
a brother or brothers and sister or sis- 
ters of the half-blood, the inheritance 
shall descend to such brother or sis- 
ter of the half-blood, or to such bro- 
ther or brothers and sister or sisters 
of the half blood, as the case may 
be, as tenants in common in equal 
parts : 


Such brother or sister dying. 


And in case of any such brother or 
sister of the half blood, who would 
have inherited by this act, if living, 
shall die before the person so seized, 
and leave a lawful child or children, 
such child or children surviving the 
said person so seized, shall inherit, 
if a child, solely, and if children, as 
tenants in common in equal parts, 
such share as would have descended 
to his, her or their father or mother, 
if such father or mother had survi- 
ved the said person so seized. 

And the same law of inheritance 
and descent shall be observed, in 
case of the death of any child of such 
brother or sister of the half-blood 
before the person so seized, leaving 
achild or children. 

Provided, That in case the said 
Jands &c, came to the person so dy- 
ing seized, by descent, devise, or gift 
of sume one of his or her ancestors, 
all of those who are not of the blood 
of such ancestor, shall be excluded 
from such inheritance. (id. s. 5.) 


To other heirs, of equal consanguinity. 


VY. If the person so seized die, 
without lawful issue, and without 
leaving a brother or sister of the 
whole blood or half-blood, or the is- 
sue of any such brother or sister, 
and without leaving a father capable 
of inheriting, by this act, the said 
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lands &c. and shall leave several per- 
sons all of equal degree of consanguin- 
ity to the person so seized, the said 
lands &c. shall then descend and 
go to the said several persons of 
equal degree of consanguinity to 
the person so seized, as tenants 
in common, in equal parts, how- 
ever remote from the person se seiz- 
ed the common degree of consan- 
guinity may be ; unless, where such 
inheritance came to the person so 
seized by descent, devise, or gift of 
some one of his or her ancestors, in 
which case, all those who are not of 
the blood of such ancestor, shall be 
excluded from such inheritance, if 
there be any person or persons in 
being, of the blood of such ancestor, 
capable of inheriting the said lands 


&c. (Id. s. 6.) 


Saving, of Curtesy, Dower, and 
Marriage Settlement. 


Nothing in this act is to bar or in- 
jure the rights or estate of a hus- 
band, as a tenant by curtesy, or a 
widow’s right of dower, or affect any 
murriage settlement. (Id. s. 7.) 


Particular Law. 
The following provisions relative 


to estates devised for life with re- 
mainder to the heirs &c. of the devi- 
see, and in respect of conveyances 
and devises in fee-tail, may be pro- 
perly noticed under this bead. 


Real estate devised to one for life, and 


then to the heirs, &c. of the devi- 
See. 


In case any lands, tenements, he- 
recdi aments or real estate. shall 
hereafter be devised by the owner 
thereof to any person for life and at 
the death of the devisee for life to go 
to his or her heirs, or to his or her 
issue, or to the heirs of his or her body, 


then and in such case, after the death 
164 


1921,2.)| NEW JERSEY. sTatTe Law, AND REGULATIONS. 1249 





of the devisee for life, the said lands 
&c. shall go to and be vested in the 
children of such devisee, equally to be 
divided between them as tenants in 
common in fee, but if there be only 
one child, then to that one in fee, 
and if any child be dead, the part 
which would have come to him or 
her, shall go to his or her issue, in 
like manner. (Rev. L. 774, s. 1. June 
13, 1820.) (1) 


Conveyance and devise in Tail. 


After the passing of this act 
where, by any conveyance or de- 
vise, the grantee or devisee shall be- 
come seized in law or equity of such 
estate in any lands or tenements, as 
under the statute of 15 of Ed. i. (cal- 
led the statute of entails) would be 
held an estate in fee-tail, every such 
conveyance or devise shall vest an 
estate for life only, in such grantee 
or devisee, who shall possess and 
have the same power over and right 
in such premises, and no other, as a 
tenant for life thereof would have by 
law: And upon the death of such 
grantee or devisee, the lands &c. 
shall go to and be vested in the chil- 
dren of such grantee or devisee, 
equally to be divided between them, 
as tenants in common in fee; but if 
there be one child, then to that one 
in fee, and if any child be dead, the 
part which would have come to him 
or her, shall go to his or her issue in 
like manner. (Id. s. 2.) 


Saving of dower and curtesy. 


Provided, Vhat the widow of such 
grantee or devisee, shall have her 
dower in the premises in like manner 
as if the grantee or devisee had died 
seized thereof in fee simple. And 
provided, ‘That where any person 


(1) See “ Maine,” ante 994, and note (1) and 
Shelly’s case. 23. El. 1 Ce. 104. 
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shall marry a woman being a gran- 
tee or devisee and seized of such es- 
tate, the husband after the death of 
the wife, shall have his curtesy in the 
said lands &c. if there be issue of 


Antecedent Law. 


(1) The principal acts relative to descents, ante- 
cede ni to the existing one of 1817, wilt be found 
in Jat Laws, 43,44. May 24, 1780, (the first act 
charging the common law.) 

A supplement to this act passed Fed. 5, 1816, 
and ancther supplement, Fed. 15, 1816. 

The original act of 1780, and these supplements 
are all repealed by the foregoing act of Jun 29, 
1817, and no1 published in the Rev. Laws of 1820. 

The acts relative to entails, antecedent to the 
foregoing, ot June 13, 1820, will be found in Pat. 
Laws, 54, s. 2, Aug. 26,1784. /d. 78, March 25, 
1786: Both these acts are refeuled by that ot 
June 18, 1820, with a saving of estates (so) held 
by devise. The original acts are not published in 
the Rev. L. of 1820. See post, No. 82, 83, 84, 85. 


Corruption of blaod. 


No conviction or judgment for any offence, to 
work corruption of blood, disinherison of heirs, 
loss of dower, or forfeiture of estate. (Rev. L. 
263. 8. 75.) 


Remarks. 


It will be perceived that the act of descents of 
1817, does not provide for the descentin all cases, 
and where a case fails out not within the act, it 
would be regulated by the common law. 


Tn respect of neal descent, the first section is 
confined to the case of an ancestor dying ani’ 
leaving two or more children, in that case provi- 
sion is made, that the estate shall descend to such 
children or their issue as tenants in common 
equally, the issue, of any child dying before the 
ancestor, to take the parent’s part Xe. 

But if an ancestor «t his death has but one 
child, that child would take as heir at common 
law : Now if <vch child should survive the testa- 
tor, the com.mc law vests the whole in that child, 
and no provis:on bs statute was necessary. 

But if there be only one child, who dies before 
the ancesto:, leaving issue several children or the 
issue of them, it seems to me the issue must take 
by common law, that is, by primogeniture, the 
eldest male heir, taking all &c. 

The first proviso in that section enacts, indeed, 
that if any child dies before the ancestor leaving 
issue, the share which such child so dying would 
have been entitled to under and by virtue of this 
act, shall descend to such issue in equal parts, 








the marriage, in like manner as if 
the wife had died seized of an es- 
tate of inheritance in fee-tail, of the 
premises. (Id. s. 2.) (1) 





&ce. But it is seen, that where there is but one 
child, such child would not take “ under and by 
virtue of the act” but as heir atcommon law, and 
in such case his save must take as he did, by the 
common law. Why the act should have omitted 
to mark out the descent where there was but 
one child, I do not know ; it was probably thought 
to be unnecessary, as, if there was but one, he or 
she would take, justly, without any provision. The 
coutingency of such one child dying before the 
testator leaving issue, more than one child or 
grandchildren, not occuring. I observe, however, 
that the original act of 1784, (Pat. 43.) is simi- 
lar in this respect to the act of 1817. 

The postponing a father too, entire/y, in favour 
of brothers and sisters and their issue, seems 
founded on no rational principle, and savours of 
nothing but feudal notions, and those founded on 
peculiar reasons. [t would seem in the order of 
nature and justice, that where a son or daughter 
dies leaving no issue, that some portion at least of 
the estate should go to the parent, whether fa- 
ther or mother. Most, or many, of the states 
have acted on this principle. For the mother, of 
an intestate who leaves no issue, there is, by our 
law, no provision; brothers and sisters or their 
issue in the remotest degree, exclude her from 
any share. As also, uncles and aunts, &c. 

The course of descents and distribution of real 
estate, has been more accurately defined in many 
states, and with a greater regard to right reason. 
See “ Virginia,” aute, 349. “ Massachusetts,” 
508, &e. &e. 

Partitions. 


Partitions of lands, descended or devised, are 
made by order of the orphan’s court, or surro- 
gate general, where any of the inheritors or de- 
visees are under 21 years of age. See ante, 1189. 
And then the parts, after being set out, are allot- 
ted to each parcener by the commissioners. (Rev. 
L. 779.) 

So also, partitions may be made in any case, 00 
application of any co-parcener, joint-tenant, or 
tenant in common, to a justice of the swprem 
court, or any 3 judges of a court of common pleas: 
In this case, the parts being set out by the com- 
missioners, are drawn by lot. (ev. L. 89.) 

This method, is attended with many disadvan- 
tages, and should be changed, so as to leave to the 
commissioners, the designation. But where the 
application is made either to the orphan’s court, 
or to a justice of the supreme court, or (0 
3 judges of the common pleas, and _it is found 
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No. VII. DISTRIBUTION ON INTES- 
TESTACY (OF PERSONALTY. ) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals 2 
JA. Itis enacted, That it shall and 
may be lawful for the judges of the 
«Orphans Court,” after the adm’rs 
have accounted for and touching the 
goods, chattels and credits of the 
person deceased, to order a just and 
equal distribution of what remains 
clear, (after debts, funeral charges 
and just expenses ofevery sort, first 
allowed and deducted) amongst the 
wife and children or children’s chil- 
dren, if any such there be, or other- 
wise, to the next of kindred to the in- 
testate in equal degree, or legally 
representing their stocks, each ac- 
cording to his or her respective 
right, pursuant to the laws in such 
cases, and the rules and limitations 
hereafter set down; and the same 
distribution, to decree and settle; and 
the persons entitled to such distribu- 
tion, shall have their remedy at law 
in case of nonpayment for the recov- 
ery of the same, against the ex’or or 
ex’ors, (1) adm’r or adm’rs, so ac- 
counting; saving to every one, sup- 





by the commissioners, that the tract or tracts 
of fand or real estate cannot be divided without 
reat prejudice to the premises &c. such estate 
may be sold and the monies distributed. For 
the method, see Fev. L. 597,782. And “ Or- 
phan’s court” ante, 1190. 


So, joint-tenants or tenants in common of any 
estate of inheritance in their own right, or in 
right of their wives, or of estates for life or lives 
or year or years, &e. may obtain partition, by 
writ of partition, issuing out of Chancery returna- 
bleinto the supreme court. (Rev. L. 299.) The 
proceedings are regulated according to the 8th &¢ 
9th W. iii. c. 31. Copied into our statute. (See 
5. Bac. 699, &e.* Joint-tenants.”) 


It may be observed here, that the orphan’s 
court, in case of intestacy, have no jurisdiction, to 
order a division of any lands but such as descend 
to heirs &c. in fee-simple ; though, where 
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posing him, her or themselves, ag- 
grieved, his, her and their right of 
appeal. (Rev L. 178. 8. 1. Mar. 2, 
1795.) See ante, ** Orphan’s Court” 
1185, and 1192, &c., on this head. 

The limitations &c. set down for 
distribution, are as follow, to wit: 
That the whole of the surplusage of 
the personal estate, shall be distri- 
buted. 

Ist. To the widow, one third part 
of the said surplusage. 


To Children. 


II. And the residue, by equal por- 
tions, to and among the children of 
the intestate and such persons as le- 
gally represent such children, in 
case any of them be dead. 


Advancement. 

Other than such child or children, 
who shall have any estate by the set- 
tlement of the intestate, or shall be 
advanced by the intestate, in his life 
time, by portion or portions equal to 
the share which shall by such distri- 
bution be allotted to the other chil- 
dren, to whom such distribution is 
to be made: 

And in case any child, shall have 
any estate by settlement from the in- 





the partition is made in that court upon a devise, 
it extends to any estate held undivided. 

In all cases, therefore, where heirs &c. on 
intestucy come to any estate for life, years, or 
other than in fee simple, they must resort toa 
writ of partition, or to partition by lot, under the 
actin Mev. L. 89, by applying to a justice of the 
supreme court, or 3 judges of the pleas, as before 
mentioned. 

We have, it is seen, many methods of partition, 
but all are defective, and ought to be revised, 
made uniform as to the method, &c. and consoli- 
dated. 

So, the court of Chancery takes cognizance of 
partition and dower, under its general equity juris- 
diction, as in England. 

(1) It may happen in certain cases, that ex’ors, 
are accountable to distribute personal estate, ac- 
cording to the statute of distributions, and then 
the judges of the O. court, are to decree distribu. 





tion, according to the act. 


























































Retr thekee aur nigpene a 






































A ow mane 


1252 [ 1821,2.] NEW JERSEY. strate Law, ann REGULATIONS. 


testate, or shall be advanced by the 
intestate, in his life time, by portion 
not equal to the share which will be 
due to the other children by such dis- 
tribution, as aforesaid, then so much 
of the surplasage of the estate of such 
intestate shall be distributed to such 
child or children as shall have any 
land by settlement from the intestate, 
or were advanced in the life time of 
the intestate, as shall make the es- 
tate of all the children to be equal, 
as near as Can be estimated. 





To the Widow, a moiety. 


III. And in case there be no chil- 
dren, nor any legal representative of 
them, then one moiety of the said es- 
tate shall be allotted to the widow. 


Residue to the next of Kin. 


IV. And the residue, shall be dis- 
tributed equally, to every of the neat 
of kindred of the intestate who are in 
equal degree, and those who repre- 
sent them. 


(1) This latter clause, makes no new disposi- 
tion, and is only to expiain how the who/e should 
go if there is no widow, to whom in the first 
place, the statute assigns a distinet portion of the 
estate. 

So that, if there be no widow of the intestate, 
the whole surplusage of the estate on the account 
is to go, lst. among the children and the repre- 
sentatives of any deceased child or children, as 
grand children, great grand children &e. a grand 
child or great grand children of a deceased pa- 
rent, taking such parents’ share equally among 
them, if more than one, and if only one, then all 
to that one, &c. and so, in the lineal course, to the 
remotest degree. 2d. Where no children or is- 
sue of any child or children, then, and not tll 
then, the whole personal estate, is to go to the 
next of kindred to the intestate in equal degree, 
and those who represent them. So if there are 
several of such next of kin in equal degree, they 
will take equally ; but if there be any one near- 
est in degree, (except, where representation is 
allowe:!) that one will exclude all others in a re- 
moter degree. 

Who ave the next of kin to the intestate, 
where there are no children or issue of children, 
the law, that is the common law, determines. 
See post. 








1 


Representation among collaterals, lim- 
ited. 


Provided, that no representation 
shall be admitted among collaterals, 
after brothers and sisters children. 


Where no Widow. 


But if there be no widow, then all 
the personal estate (after debts, fu- 
neral charges and expenses paid) is 
to be distributed equally to and 
among the children, and in case 
there be no child, then to the next of 
kindred in equal degree of or unto 
the intestate and their legal repre- 
sentatives as aforesaid. (Rev. L.178, 
S13.) (1) 

Child dying after the Father. 


V. If after the death of a father, 
any of his children (of whatever age) 
shall die intestate without wife or 
children, in the life time of the mo- 
ther, every brother and sister and 
the representatives of them, shall 
have an equal share with her. (Rev. 
L. 179, s. 14.) (2) 


(2) This is copied from 1 Jae. ii. c. 17. (3 
Bac. Ab. 74. Tit. Ex’ors.) 

Where a child, after the 22d & 23d Car. ii. ¢. 
10. died intestate, not having made a will, nor 
leaving a wife or child or any issue of a child or 
children, the father as next of kin under that sta- 
tute, took all his personal estate, (as he does yet) 
and if the father was dead and a mother living, 
then she as next of kin took all, in exclusion of 
such child’s brothers and sisters or any issue of 
them. 

The above act of Jac. ii. therefore, was made 
in England, and is copied into our act of distribu- 
tions as aforesaid, to prevent the mother from 
taking all of such childs personal estate, by bring- 
ing into equal partition with her every brother or 
sister of such child, or the child or children of a 
deceased brother or sister, Ke. 

The law, therefore, in New Jersey is, if a 
child dies, and the father be living, the fa- 
ther takes all, bat if the father is dead, and the 
mother be living, she will not take all, if there be 
any brother or sister living or any issue of them, 
but they will share with her as aforesaid. 


But it is seen, that this ease ean happen qaly, 
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Feme covert, dying before her 
husband. 


VI. But it is provided, that no- 
thing in this act or contained therein 
respecting the distribution of intes- 
taie’s estates, shall extend to the es- 
tates of femes covert who shall die 
intestate ; but that their husbands 
may demand and have administra 
tion of their rights, credits and other 
personal estate, and recover and en- 
joy the same as fully as they might 
have done before the passing of this 
act. (Rev. L. 179, s. 15.) (1) 


Where the Intestate, leaves no kindred. 


VIL. Where a person shall die 
within this state, leaving no kindred 
(2) or person entitled to the person- 


al estate as aforesaid, the person to 
whom admn. is granted (who may 


be any fit person at the discretion of 
the ordinary or surrogate,) shall at 





where a child, dying after the father, leaves no 
widow, and no child or issue of a child or children 
and uiso, dies intestate, or without having made 
awill. Any person may makea will of personal- 
ty, by the law of New Jersey, which is the com- 
mon law in this respect, though under 21 years of 
age,vzz. a male who ba: arrived to 14, and a female 
to 12 years of age. That is, they have legal abili- 
ty; yet if they have not legal capacity or disere- 
tion at that age or at any age, (which is to be 
judged by the court and jury, if called in ques- 
tion) the will would be adjudged void. (2 Blac. 
501.) 

In regard to real estate, no one can convey it 
by deed or devise it by will, until 21. 

Most of the states have, by statute, fixed 18 
years as the common age under which, no person 
shall make a will of personalty, whatever may be 
their diseretion. And certainly this is proper. 

As to the capacity of persons, male or female, 
in respect of sales or contracts extending to per- 
sonal property, they have no power until 21 years 
of age, but all such sales or contracts are void un- 
less, it be a contract for bare necessaries. (1 Blac. 
490 ) 

Though an infant, male or female, may be an 
executor or executrix at 17; full age, in male or 
female, is 21 years, anti! which time all persons 
are styled ¢ Infants.’ The age of 21 is completed 
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the expiration of 1 year after the 


death of the intestate, put the sur- 
plus of the estate, after payment of 


debts and necessary expenses, out to 
interest and pay the interest annual- 
ly to the overseers of the poor of the 
township in which the intestate died, 
for the use of the poor of such town- 
ship. (Rev. L. 76. s. 1.) 

But if any person or persons enti- 
tled to such estate, applies to the ad- 
ministrator at any time within 7 
years next after the decease of the 
intestate, he is to pay to such person 
or persons the principal sum, by as- 
signing the bond or other securities 
therefor, or otherwise satisfying the 
same. (Til. s.2.) 

But if no person or persons enti- 
tled, applies within 7 years after the 
decease of the intestate, he, she, or 
they are forever barred, and the 
adm’r is immediately after the 7 





the day preceding the anniversary of a person’s 
birth. (1 Blac. 490.) 

(1) So that, where a married woman dies, 
her husband is entitled exclusively to administra- 
tion, and to recover and enjoy her effects, with- 
out any obligation to distribute them among her 
kindred, or to apply them to the payment of any 
debts contracted by her before marriage. And, 
on taking out administration, he gives no bond, te 
file an inventory or render an account of her es- 
tate. (Mev. L. 176. 8. 11.) 

This is copied from the 29 Car. iz. c. 3. 8. 25. 
stat. Frauds. (See 3 Bae. 54.71. Tit. Ex’ors. Ex- 
planatory this provision. 

(2) As is always the lot of dustards, (in legal 
contemplation) who die without leaving a widow 
or children or issue of children. For though the 
mother of a bastard, or children of the same mo- 
ther, might be supposed of some kindred to him, 
at leastof the half blood, yet they are not lawfu/ 
kindred. Most of the states have provided, that 
bastards may claim from the mother, both real 
and personal estate on her death intestate, and 
so on the death of a bastard child intestate and 
without issue, the mother, and brothers and sis- 
ters of the intestate by the same mother, or their 
representatives, where she has no legitimate chil- 
dren, may claim real or personal estate of the de- 
ceased, as if the intestate, or brothers &c, had been 
born in lawful wedlock. (Vo. 112. other states.) 


Se a ee 


Se 
- % he ~ ~ < 
eae est a TS ES ¥ rise 
m ae = Lo oe eae ee. — = te 
: + ay - oe = 
- < P = a ee ae 4 
s #- . i . > = " 
. = -. > m ee 4 
- = 4 es Rap ae Se Sete, > soma a t, eM 
= ~ oe Pn Kay = ay . : << , & 
. > em — am 


= 
- 


ee 
- ga poade: 


east 


- 





























eS Se ae 
t pe se tees 








- 


1254 [1821,2.] NEW JERSEY. srTatTe Law, Ann REGULATIONS. 


years expired, to pay the whole prin- 
cipal and all interest due, to the over- 
seers aforesaid, to and jor the use of 


(1) MISCELLANEOUS. 


For much matter relating to ex’ors, adm,rs 
and guardians, see “ Orph. Court,” from 1185 
to 1195, ante. Also “Wills,” ante. And Vo, 105, 
107, 108, 139, post. 


Admn. bonds, how taken. 


On granting admn, the surrogate is to take of 
the adm’r or admr’s, (except from a husband on 
the estate of his wife) sufficient bonds with two 
er more sureties to the Ordinary, in such penal- 
ty as he thinks reasonable, respect being had 
to the value of the estate. (Jtev. L. 176.8. 11.) 

The condition is prescribed at large ; (Jd. 177.) 
the substance of which is, to make and exhibit 
an inventory within 6 calendar months from the 
date of the bond ; and the goods &c. whieh shall 
come to his hands, well and truly to administer 
according to law; and all the residue of the 
goods &e. which shall be found remaining upon 
the account of the admn, (the same being first 
examined and allowed by the judges of the or- 
phan’s court or other competent authority) to 
deliver and pay to such persons respectively as, 
by daw, are entitled to receive the same &c.® 

The amount of the bond therefore, is, 1st. To 
vender a true and perfect inventory, within 6 
months from the date of the bond. 2d. To ad- 
minister the goods, credits &c. according to law. 
3d. To make a just and true account of the ad- 
ministration, within 12 months from the date of 
the bond, to the orph. court. 4th. To deliver 
and pay over the surfilusage of estate, found 
remaining on the account after it is allowed by 
the orphan’s court, to such person or persons 
respectively, as are legally entitled to receive the 


* The bond is made to the Ordinary, (us it is 
alsoin England, by the 22 and 28, Car. ii. ¢. 10. 
1670.) and the condition is the same, except thut 
the condition of the English bond is, that the ac- 
count shall be exhibited to and allowed in the 
ecclesiastical court, and the adm’'r is to deliver 
and pay unto such person or persons respectively, 
as the said judge by his decree or sentence, pur- 
swant to the true intent and meaning of the stat- 
ute, shall limit and appoint. 

The English statute, further provides, that to 
the end a due regard be had to creditors, no 
such distribution shall be made until one year 
expired, from the intestate’s death; and that 
persons receiving distribution. shall give bonds 
to refund &9c, on debts after appearing &c. This 
also, is copied into our act. See post. 











the township, saving the right of for- 
eigners by treaty or otherwise. (Id. 


8. 3.) (1) 








same ; that is, to the persous respeet:vely, who 
are entitled under the act of distributions, to 
the surplus estate ; which can only appear by 
the decree. 

To determine who are the persons or classes 
of persons entitled, and what sum is respectively 
due to them from the adm’r, tle act first directs 
a general decree for distribution, designating the 
classes of persons who are entitled to the sur. 
plus, and then secondly, a decree settling each 
individual’s share. The provision is, (s. 12.) 

That after adm’rs have legally accounted (te 
the orphan’s court) the judges are to ordera 
just and equal distribution of what remains clear, 
(after debts, funeral charges and just expenses 
of every sort, first allowed and deducted) a- 
mongst the wife und children or children’s chil- 
dren if any such there be, or otherwise, to the 
next of kindred to the intestate in equal degree 
or legally representing their stocks, each according 
to his or her respective right, pursuant to the laws 
in such eases and the rales &e. herein after set 
down, and the same distribution to decree and set- 
tle ; and the persons entitled to such distribution 
shall have their remedy at law, in case of non- 
payment, for the recovery of the same, against 
the ©x’or or adm’r so accounting, saving to eve- 
ry one supposing him or herself &c. aggrieved, 
his &c. right of appeal. t 

The act then (section 13.) proceeds to desig- 
nate particularly, the Aindred between whom 
the distribution of the surplus, (in the aecount) 
isto be made and allotted by the orphan’s court. 

See “ Distribution” ante, from]. to VII. Also 
post, concerning, “persons entitled, and the order 
and proportions in which, they take distribu- 
tion.” 

After this settlement and allotment of each 
one’s share of the surplusage, on the account, 
is made by the judges of the orphan’s court, any 
person taay then and not before, lawfully demand 
it of the adm’r, and on tendering a proper re- 
funding bond, if payment is refused, he may ei- 
ther sue at law on the adm'n bond, or, on the case; 
or, possibly, the orphan’s court may compel pay- 
ment, by attachment. 

In practice, such general decree of distribu- 
tion and particular allotment to each distributee, 


t The words of the stat, of Car. ii, are similar, 
except that it is said, “and the same distributions 
to decree and settle, and to compel such adm’rs 
to observe and pay the sume by the due course 
of her Majesty’s ecclesiastical laws, saving €£c.” 
the appeal. 
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DISTRIBUTION &c. 


after the account is examined and allowed, is not 
made by the orphan’s court. The adm’r takes it 
upon himself to ascertain, who are the persous 
entitled and their proportions; after which, he 
settles with them as he can. 

But this is merely voluntary and in his discre- 
tion and, may be oftentimes, hazardous. 

No suit on the adm’n bond or otherwise, at law, 
could be maintained against him by any person 
claiming a portion of the estate, until a distribu- 
tion decreed, and his particular share ascertained 
and settled by the orphan’s court, or by the ordi- 
nary, on appeal from such decree. 

As to suits on the adm’n bond by a creditor, 
because the adm’r has not administered the estate 
according to law, in the payment of debts, this 
could not be sustained, until after a judgment at 
law against the adm’r establishing the debt, and 
finding a devastavit. 


Distribution, when to be made. 


No distribution of the goods, chattels and cre- 
dits of any person dying intestate shall be, until 
i year after adm’n granted. ( Fev. L. 179.) Co- 
pied, from the Stat. of 22 and 23. Car. ii. c. 10. 


Refunding bonds. 


The person to whom any distribution or share 
ofthe goods, chattels, and personal estate of any 
intestate shall be allotted, shall give bound, with 
sufficient suretie. im double the sum at least of 
such distributive share, to the adm’ rs, with condi- 
tion, that if any deb: or debts, truly owing by the 
intestate, shall be afterwards sued for and recov- 
ered, or otherwise duly made to appear, aud 
which there shall be no other assets to pay, that 
then and in every such case, he or she, shall re- 
spectively refund and pay back to the admr’s, 
his or her rateable part of such debt or debts and 
of the costs of suit and charges by reason of such 
debt or debts, out of the part or share so allotted 
to him or her. (Rev. L. 179. 8. 17.) Copied from 
the 22 and 23. Car. ii. c. 10, except, that it would 
seem the bord in England, under that Stat. is 
made to the judge or ordmary. See also as to 
refunding bonds, ante 1192 and 1195, and Hev.L. 
50. 412. 


Temporary Administration. 


The like bonds (see ante) and conditions, suit- 
ed to the nature of the respective cases, shall be 
given by adm’rs, durante minore «tate, durante 
absentia, pendente lite, cum testamento annexo, 
or by whatever other name they may be known 
and distinguished. (tev. L. 177. 8. 11.) Copied, 
from 22 and 23 Car. ii. 


When, administration is to be granted. 


When a person dies intestate, within this state, 
and leaves no relation entitled to administer, or 


| 





if such relations do not apply to the ordinary or 
surrogate for letters of adm’u within 50 days uext 
after the death of the intestate, the ordinary of 
surrogate may grant letters toany /i¢ person, tak- 
ing the proper bond. (Fev. L. 76, s. 1.) 

But the ordivary or surrogate may grant let- 
ters toany person entitled, as a relation, zmmedi- 
ately on application after the death of an intestate, 
and need not wait 10 days after the death, as he 
must in case of a will before he proves it. (See 
ante 1187, as tou will.) So where there are 
relations entitled to the adm’n, the surrogate may, 
if he does not know them or for any other good 
reason, grant the letters of adm'n at any time 
within the 50 days, but in that case, a relation en- 
titled, could have the letters revoked; but if such 
relation permits the 50 days to pass without ap- 
plying, then the adm/’n must stand. 


Adm’n, where ex’ors neglect &c. 


So if ex’ors named in any testament renounce, 
or refuse or neglect for the space of 40 days after 
the death of the testator, to prove the will, the 
ordinary or surrogate may grant adm’n, with the 
willannexed. (tev. L. 175. 8.7.) And see an- 
te, 1243. 


What relations in order, are entitled te adminis- 
tration. 


In case of intestacy, (or where the ex’ors re- 
nounce Ne. as aforesaid) administration shall be 
granted to the widow or the next of kin of such in- 
testate or testator or to some of them, if they or 
any of them will accept the same; (/tev. L. 175 
8.7.) Andif none of them will accept, then to 
such proper person, as will accept. (/d.) This is 
conformable, to the 21. 1/. vii. c. 5. The Stat. of 
West.2. c.19, and of 31. Ed. ii. c. 11, on this head, 
are not ivcorperated into our act. (See 3 Bac. 
Ab. Tit. Ex’ors, Let. F. on this subject. 

The order and right of adm’n may, generally 
be stated as follows; 

1. If a wife dies,—to the Ausband, who gives ne 
bond and is entitled to all her personal estate, 
without account. (See ante. VI. under * Distri- 
bution.”) 

2. If the husband dies,—to the widow; but if 
there be children also, then to the widow, child, 
or children, or any one or more of them; and if 
there be a widow and no children; then to the 
widow and next of kin, or to any one or more of 
them. 

3. Where one dies and there is no husband, 
wife, or children or representatives of children,— 
to the father, and if he be dead, to the mother. 

4, One dying leaving no husband, wile, or chil- 
dren or issue of them, or parents,—then, Ist. to 
brothers, (of the whole or half blood; ) 2d. grand- 
fathers; 3d. Uncles or nephews; aud the females, 
of each class respeotively; 4th, and lastly, cowasna: 
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DISTRIBUTION &c. 


And if there be several persons male or female 
in any one of these classes, in this order, the 
adm’n may be granted to all or any one or more 
of them. 

Always observing, that among kindred, (after 
husband, wife and children and parents) he or 
she is to be preferred, who is nearest in degree 
of consanguinity to the intestate; but of persons in 
equal degree, the ordinary or surrogate may 
take any one or more, or all of them. (2 Blac. 


508.) 
In general, our law exactly conforms to the 


law of England in regard to the right of adm/’n, 
the legal age of ex’ors and adm’rs &c., and their 
several rights and duties. 

The legal age for an ex’or is 17; and of an 
adm’r 21, because he cannot give dond sooner. 


Acts of an adm’r before notice of a Will. 


All lawful acts of an adm’r before notice of a 
will, to be valid, and so all purchases made of 
him, bona fide. But the ex’or may have an ac- 
tion for the goods Kc. unadministered. (Rev. L. 
51.) 

Order of distribution and proportions. 


Although the persons entitled to distribution 
and their priority, might seem to be sufficiently 
pointed out by the aet, yet many difficulties have 
occured, on the statute of 22 and 23, Car. i. 
(of which our act is a copy) upon this head. 

The following deduction, I believe, will com- 
port with what seems to be established. 

1. Ifthe intestate leave a widow, and no child 
or children or any issue of them, the widow takes 
a moiety, and the other moiety goes to the father 
of the intestate, and if he is dead, to the mother, 
brothers and sisters of the intestate equally; and 
if any brother or sister dies before the intestate 
leaving a child or children, such child or children 
take the parents share. 

11. If there be a widow and a child or children 
or any issue of a child or children, the widow 
takes one third, and the children the other two 
thirds equally; or if only one child, that one takes 
the two thirds: And if any ehild or children have 
died before the intestate, leaving issue, such issue 
take the parents share. 

111. If there be no widow, but there be a child 
orissue of achild, the whole goes to such child or 
issue; andif there be ci/dren, then equally to all 
of them, and if any be dead before the intestate, 
leaving issue, such issue take the deceased parents 
part by representation, to the remotest degree. 

rv. If one dies intestate leaving no widow, or 
child, or children ov any issue of a child or chil- 
dren, and there be a father, the futher takes all. 

v. If there be no widow, nor child or chil- 
dren, or the issue of a child or children and no fa- 
ther, the mother if she be living takes all wiless, 








the intestate left also brothers and sisters or eith- 
er, in which ease, every brother and sister or the 
child or children of any deceased brother and sis- 
ters share equally with the mother, a child or 
children, takiug the deceased brother's or sister’s 
part. 

And in all cases where brothers and sisters or 
their children are entitled, in the distribution of 
personai estate, it must be understood, that those 
of the half blood are comprehended. 

vi. If one dies intestate leaving no widow, or 
child or children or the issue of them, nor tather 
or mother, then the whole goes to the brothers 
aad sisters of the intestate if any there be, equal- 
ly, or if only one, then to that one; and if any 
brother or sister died in the life time ot the intes- 
tate leaving a child or children, such ebild or chil- 
dren take the deceased brother’s or sister’s part. 

vil. If the intestate leaves neither widow nor 
child or issue of any child, nor father or mother, 
brother or sister or any child or children of a bro- 
ther or sister, then the whole goes to the grand- 
father of the intestate if he be living, and if not, 
to the grand motherif she be living. 

viit. If there be no grandfather or grandmoth- 
er of the intestate citherin the paternal or mater- 
val line, then, uncles and aunts and nephews and 
neices all come in, equally; and if none of these, 
then follow cousins. s 

It is unnecessary, for the purposes intended 
here, to go further in this deduction: The fore- 
going, will comprehend most of the eases which 
are likely to happen, in the distribution of perso- 
nal estate. 

1x. Where the wife dies, her Husband in all 
cases is entitled to adm’n. on her personal estate, 
and takes the whole to his own use, giving no 
bond, nor rendering any account. 

x. An after-born child of an intestate takes 
distribution, as if born in the life time of the pa- 
rent. 

x1. A bastard dying and leaving no legitimate 
children or issue, his personal estate, goes to the 
overseers of the poor of the township. See ante, 
* Distribution,” VIT. 


Representation, per stirpes aid per capita. 


In regard to the disposition of personal estate 
among those who claim as representatives of per- 
sons who died before the intestate, it is regulated 
by the English or common law; and this is found- 
ed on the Roman or civil law. 

If the intestate has more children than one, 
and any child dies before the intestate, the issue 
of such child (one or more) takes the same part 
which the deceased parent would have been enti- 
tled to, if such parent had survived the intestate ; 
and if there be more children than one, of such 
deceased child, they divide that share equally be- 
tween them. 
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And so on, in infinitum, in the descending line, 
the child or children of any deceased parent, al- 
ways taking the portion which the person dying 
would have received. 

Thus if the intestate had 3 children, A. B. and 
C. and A. died before him leaving 10 children ; 
then the estate would be divided into 3 parts, and 
B. and C. would each take 1-3d part, and the 10 
children of A. 1-3d equally among them ; and if it 
had so happened, that D. one of A.’s 10 children, 
had died before thé intestate, leaving a child or 
children, then such grandchild or children of A. 
would take the part of their father D. viz. 1-10th 
of the original 3d part of the intestate’s estate. 

And so, if the personal estate of an intestate, in 
defaulc of children or issue of children, should go 
to several brothers and sisters of the intestate, 
and any of them had died before the intestate, the 
child or children of such deceased brother or sis- 
ter would take the share of the parent as aforesaid, 
as representing such parent. 


But in this case, of brothers and sisters, it must 
be remarked, that representation is carried no 
further than to a child or children of a brother or 
sister, the grand child or grandchildren of a bro- 
ther or sister never taking, if there be any bro- 
ther or sister of the intestate, or the child of any 
brother or sister living at the intestate’s death ; 
the statute having declared, that among col/atera/ 
kindred, representation shall not be admitted after 
brother’s and sister’s children; though in respect 
to the children of the intestate or lineal claim- 
ants, representation is unlimited. 

The foregoing is called distribution per stirpes, 
or by stucks. 

But if at the intestate’s death, all his children 
should be dead, as A. B. and C. each leaving a 
child or children, as if A. should leave 1 child, B. 
5, and C. 10; in this ease, as all these grand cbil- 
dren are equally related to the intestate, they 
would each take an equal share, and not accord- 
ing to the proportions which their respective pa- 
rents would have received; that is, the estate 
would be divided into 16 equal parts, each grand 
child taking one part. 


This is called taking per capita or by heads, in 
contradistinction to that of per stirpes, or by 
stocks. 

And so in the case of brothers and sisters, if at 
the intestate’s death, all the brothers and sisters 
are dead, as also all the chi/dren of brothers and 
sisters, such children or any of them leaving 
children, then these grand nephews and neices 
would take the estate per capita or equally 
among them, (if there should be nonearer kin- 
dred tothe intestate) not however, as represent- 
ing their parents, (the nephews and neices, which 
the statute prohibits) but as being next of kin to 


165 





the intestate and claiming, in their own right, 
from him. But uncles and aunts of the intestate 
would be preferred to them, as one degree near- 
er of kin to the intestate. And it may be observed 
in this case, that if there were any other collaterals 
in egual degree of kindred to the intestate with 
such grand nephews and neices, they would share 
equally with them. Cousins of the intestate, for 
instance, would take with them, each class being 
in the 4th degree of relationship to him. 


It may be further remarked, that among col- 
lateral kindred, (except in the case of brothers 
and sisters) there is no representation by stocks. 
For example: If there be no father, grand fa- 
thers or grand mothers &c. in the direct ascend- 
ing line, but uncles and aunts only, (who would 
then succeed as collateral relations,) if one of 
these uncles or aunts should be dead leaving a 
child or children, such child or children could 
claim nothing, but the whole would go to the sur- 
viving uncles or aunts, or if only one living, to 
that one. 


But if all were dead, then their children, the 
cousins ef the intestate, would succeed as next 
of kin to him, with grand nephews and neices, if 
any. And in all cases it may be laid down, that 
among collaterals, (excepting in the case of de- 
ceased brother’s and sister’s children) it there be 
any one nearer of kindred to the intestate than 
all others, that one will take the whole as next of 
kin, which is the rule of law and the statute. (See 
2 Blac. 220, 521.) 


With respect to our law of descents of real es- 
tate, the same rules will apply as to neal de- 
scents, but not as among collaterals, and much is 
yet to be settled, onthis head. That law will un- 
dergo, probably, much alteration, in order to 
adapt it to its ownprincipile, that of distributing 
the real estate justly. The act of distributions, is 
much nearer to this, than that of descents. 


Another observation may be useful, viz. that itis 
consanguinity or relationship by blood, and not af- 


finity or relationship by marriage, (except in the 


ease of the widow or husband, where the staiute 
operates) which entitles a person to claim distri- 
bution. For as to persons who have married, with 
any of the intestate’s family or relations, which 
relations have died defore the intestate, no ad- 
vantage accrues to such persons from the intes- 
tate’s estate ; as if the son and daughter of an in- 
testate had married and died before the intestate, 
neither the wife or husband of such deceased son 
or daughter, would take any part of the intestate’s 
estate ; though the zssve of such son or daughter, 
if any, would be entitled to their parents share, 
as heirs of the S/oed of the intestate, namely, 
grand ehildren. 
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So if a brother or sister of an intestate had 
married and died Jefore the intestate, the widow 
of the brother or the husband of the sister, would 
have no claim, for they are not of kindred to the 
intestate by consanguinity. 

And thus it would be in respect of a husband 


of the intestate’s mother, (not being his father) | 


or the husband or wife of any of his kindred by 
blood, such kindred dying before him. 

But if his son or daughter, brother, sister or mo- 
ther, so marrying, had died after the intestate, the 
husband or wife of either of them might be enti- 
tled; that is, the husband in right of his deceased 
wife, and the wife in respect of her deceased hus- 
band, but neither of them as being of kindred to 
the intestate. 

For it is a rule also on this subject, that the 
right in a distributive share of any kindred to the 
intestate vests immediately at the intestate’s 
death, although by the statute he cannot receive 
it until after a year. Therefore, the son or daugh- 
ter of an intestate being married and dying after 
him, the widow of such son dying intestate, or 
the husband of such daughter, would take a share 
in the distribution, not trom the intestate, but as 
entitled in right of the deceased husband or wife, 
in whom it was vested before the intestate’s 
death. 


Advancement. 


It will be seen that our statute of distributions 
provides, so far as respects the children of an 
intestate, that if in his life time, he has by settle- 
ment or portion advanced any child, such child or 
his or her issue, shall have noshare, unless the es- 
tate advanced is not so much, as the other chil- 
dren or their issue would obtain, upon distribu- 
tion of the whole estate among them. 

Thus if there should be 4 children, and the sur- 
plusage estate on the administrator’s account, as 
allowed by the judges of the orphan’s court, is 
$400; if 3 of the children should alledge that 4. 
the 4th child, had received by settlement or por- 
tion as much or more as their shares would come 
to, it the whole $400 was divided between them, 
that is {133,33 each, then if it appears, that A. 
had been advanced as much or more, he will be 
excluded ; but if he has not received as much, but 
for example, only $100, then he is to bring this 
into the account,(or in hotchpot.) that is, it must be 
added to the }400, making the distributable estate, 
$500, and then the decree is for an equal divi- 
sion, viz. $125 each; but as A. has received in 
advance $100, the decree will be, that the ad- 
ministrator do pay to him $25, leaving in the ad- 
ministrator’s hands $375, or $125 to be decreed 
to each of the other $ children. 

The administrator has no concern with the 


| matter of advancement. After the account is ex- 
amined and allowed, the court is then to decree 
| distribution and allot to eaeh distributee, his pro- 
| per share: If any child alledges another has been 
| advanced, that must be determined by the judges 
_ béfore they allot the shares. 

If distribution was decreed, here, according to 
the statute, (and as it is by the ordinary in En- 
gland,) the orphan’s court, after the account al- 
lowed, would procecd to call all parties before 
them by citation, &c. on the matter of distribu- 
tion, and a decree be finally made, after full hear- 
ing, on the whole estate. If any person claiming 
a right, is excluded from distribution, or charged 
with an advancement and is dissatisfied, or suppo- 
ses he is entitled to more than is allotted, an ap- 
peal in these cases and in every case, lies to the 
Ordinary, because the statute saves it. But the 
Ordinary has no jurisdiction of distribution of the 
surplusage of estates, only an appeal, nor has the 
supreme court any, by certiorari. 

These proceedings seldom, or never perhaps, 
take place here: Yet the question of advance- 
ment, or any other respecting a distributive share, 
can only be legally settled by a decree in the or- 
phan’s court, or on appeal to the ordinary. 

With respect to what fs a settlement of estate 
or a portion in advancement, this depends on the 
construction of the statute, and we are governed 
by the adjudged cases, where questions have been 
made. 

One point seems to be settled, that an advance- 
ment, whether on the statute of descents or ot 
distributions, is to be estimated at the value of it 
when made or given, and no more or less, and no 
interest is to be charged. 

Where the allegation is, that a settlement was 
made (within that clause of the act of distributions) 
it must be a settlement of /ands; the clause itself, 
carries on its face this interpretation, and so it is 
understood by law writers. ( 2 Blac. 520, 521. ) 

What are portions or not so, depends on many 
circumstances. 

The court of chancery takes cognizance, by its 
original equity powers, of distribution of persona! 
estate, as it does also of partition of real estate; 
may call adm’rs (as well as ex’ors to account, ) 
and decree in all respects, as might be decreed in 
the orphan’s court, or by the ordinary on appeal. 
And in many cases, this would be the most ef- 
fectual remedy. 

It will be found hereafter, when personal es- 
tates become large and claims occur, depending 
on the exact execution of the statute by a decree 
of distribution, that the adim’n dondand the method 
to be pursued as now required by Jaw, before any 





person can legally demand his share of the estate, 
will not answer. In England, it is well enough; 
the ordinary there or his deputy, settles every 
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g1. Are the 22nd and 28rd Car. 

ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
4. These statutes are not in force in 
New Jersey, but all their provisions, 
on the subject of distribution, are 
precisely adopted in our act of 
March 2, 1795. (Rev. L. 174.) 

The only difference is, that the 
powers they confer are to be exercis- 
ed here, by the orphan’s court, in- 
stead of the ordinary in England. 


No. VIII. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of 
being barred; dower; curtesy; 
waste &c. ? 

1. No estate in tail, can be created 
or exist in New Jersey. 


Yet particular words in devises 
and conveyances, which under the 
statute de donis would have been 
construed to create an estate tail, do 
yet discriminate such estates from 
inheritances in fee simple. 


The legislature by certain acts, 
commencing in 1784, at first limited 





thing according to the statute, and adm’rs (or 
ex’ors in case of testaments,) have a plain and 
safe course to pursue. 


The legatees under a will, and persons claiming 
on intestacy, have their respective rights settled 
according to law and the statute, by the court 
which settles the account. They can then make 
leval claim on the ex’or or adm’r. These mat- 
ters, in the course of ages, have been reduced in 
the ecclesiastical courts in England to the utmost 
system, in respect of completion. Here, they are 
never completed. We have adopted their sta- 
tutes, and their course of proceeding, without 
supplying the means of executing what they en- 
join. 

After an account, (a final account) is now ren- 
dered and settled, as it is supposed, the adm’r 
taight fold his arms, and keep the whole balance 





the perpetuity, and finally abolished 
the estate by repeal of the statute of 
entails; nevertheless these acts reg- 
ulate the course in which the lands 
are to go, whenever the words in any 
conveyance or devise are such, as 
would create an estate in tail in the 
grantee or devisee, were the statute 
still in existence. 


The latest act provides, that any 
devise or conveyance, made after the 
13th of June 1820, containing words 
which under the statute of entails, 
( West. 2. 13, Ed. 1. Anno. 1285.) 
would have been held a fee tail, shall 
vest an estate for life only, in the first 
grantee or devisee, who shall have 
the same power over and right in 
such premises as a tenant for life 
thereof would have by law, and no 
other; and upon the death of such 
grantee or devisee, the said lands &c. 
shall go to and be vested in the chil- 
dren of the devisee or grantee, equal- 
ly to be divided between them as te- 
nants in common in fee, and if there 
be only one child, then to that one in 
fee, and if any child be dead, the part 
which would have come to him or 
her shall go to his or her issue in 
like manner. (Rev. LE. 774. s. 1.) (1) 

The 2d. section of the act pre- 





in hishands without being liable ioany one. For 
he is not liable until afver the O. court has decreed 
distribution amongst those who are to receive it, 
and their several proportions: Until then, he 
pays without authority of and contrary to law, 
and entirely at his risque and option; ne One hay- 
ing any legal claim to a distributive share, till it is 
decreed. 

Things may go on, merely by personal confi- 
dence and adjustment, as they now do for years; 
but surely the accounts of adm’rs should be so 
settled, that persons having claims on the estate 
may have a legal remedy for what is duc to them; 
and have what is due to them, settled by the cou rt, 
and not left tothe adm’r to determine, at his will. 

(1) No further disposition of the remainder is 
made in this act. If therefore, there should be 
no children or issue of the first donee in whom 








the contingent remainder in fee can vest at his 
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serves dower and curtesy, as if the 
entail existed. 

And see ante 1249, * Descents,” 
on this head. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c? 





death, according to the act, and the donor dies in- 
testate or not having by deed or devise disposed 
of the reversion, it must vest in his heirs at law; 
the ultimate reversion in fee of an estate tail, or of 
any other estate, (short of afee simple executed) 
always residing in the donor, and descending, (if 
not limited over or otherwise disposed of) to his 
heirs general. 

Whether a reversion in fee, comes within the 
description of our statute of descents, ( Rev. L. 
608.5. 1, ) as being lands &c. whereof a person 
dies seized, and would descend according to that 
act, I do not certainly know: J] should presume, 
however, that reversions, after estates tail spent 
or otherwise determined, were as much estates 
of inheritance of which the person was seized in 
law, as reversions upon an estate for years or life 
and residing in an intestate at his death; as to the 
latter, they would doubtless descend under our 
statute of descents. 

It seems, however, that as the reversion in fee 
remains in the donor or his heirs, after an estate 
tail, so converted by the statutes into a life estate, 
until the contingent remainder in fee becomes 
executed in children of the donee or their issue at 
his death, he may convey or devise such rever- 
sion; or it might be mortgaged or sold on execu- 
tion &c. subject to be defeated only, by the re- 
mainder to children, vesting under the statnte. 

And so, if the estate in the first donee should 
not take effect, as, in case of a devise, by his dying 
in the life time of the testator, or otherwise. 

The statute of 1820, operates only on the sup- 
posed, entail, by converting it into a life estate in 
the first donee, with a contingent remainder in 
fee to children after his death; but if the life es- 
tate to him or the remainder fails, it leaves the 
reversion in fee where it was, viz. in the donor 
and his heirs, and subject to his disposition, either 
such as is limited by the same will or conveyance 
which created the estate, or by any subsequent 
conveyance or devise; or, in case of neither, to 
descend to his heirs general. But I have not 
considered this subject. 

Before the last act ( June 13, 1820, ) entails, 
whether by devise or conveyance, as before in- 
timated, had been limited by certain acts of the 
legislature, passed August 26, 1784 and March 
23, 1786, ( Pat. L. 53. fa. 78.) 





4. At the time of Mr. Paterson’s re- 
vision, and in the last act of it, (June 
13, 1799) it was enacted, * that no 
statute or act of parliament of Eng- 
land or Great Britain, should have 
force or authority within this state 
or be considered as the law thereof.” 





The first of these acts, (the 2d, only being ex. 
planatory of it,) vested the fee s¢mpie in any tenant 
in tail who, at the ¢ime it was passed, held un- 


der a devise in tail and was then the 2d. or 
more remote tenant in tail under the devise; and 


the like limitation was to apply on devises made 
before the act, or which should be made after- 
wards; that is, whensoever the estate should come 
to the 2d. tenant in tail under any devise, made 
either before or after the act, such tenant was to 
hold in fee simple. 


And in the last clause of this act, it was declar- 
ed, that mo entailment of lands or real estate 
should continue to entail the same in any case 
whatsoever, longer than the life of the person to 
whom the same ‘ hath been or should be first 
given or devised by such entailment.” 


In the construction of this statute it was held, 
that by the words “ first given or devised by such 
entailment” (as above) was intended, the first de- 
visee in tail, the propositus or stock from which 
the issue in tail is to proceed. So that if a devise 
was made to A. in tail with remainder to B. in 
tail, both A. and B. were to be considered as first 
devisees, in relation to their respective issues, 
they being distinct stocks from which proceeded 
distinct issues under different lines of entailment. 
And that the words “ next devisee,” (in the ex- 
planatory act of 1786) was to be construed not in 
its Literal sense, as one 7amed in the will and tak- 
ing as devisee, but one taking as heir according to 
the special limitations (er form of the gift,) in the 
will, at iiie death of the first devisee in tail. 

And the Aeir of A. or B. (the first devisee as 
before mentioned) possessing the land under the 
entailment, is considered the second devisee in 
the line of descent, whether his ancestor enjoyed 
it or not. (2 South. 718.) 

The second act, (March 23, 1786) was made 
to explain the first, but, unfortunately, did not 
make it much clearer, on the contrary created a 
new difficulty, by using the term ‘devisee’ instead 
of ‘heir,’ as just adverted to. They were drawn 
by some person whose object seems evident 
enough, yet wholly deficient in that particular 
knowledge of the subject and of legal terms, 
which the case required. 

It must not be understood, that Mr. Paterson 
drew these acts; his part in the book quoted ‘ Pat. 
ZL, commences in 1794, and ends in June 1799. 
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And at the late revision, (in 1820) 
the act of 1799 is repealed, yet the 
section, in regard to English stat- 
utes, is re-enacted in the same 
words. (Rev. L. 726. s. 2.) 

At the time of Mr. Paterson’s re- 


vision, fines and recoveries, also, | 


were abolished by act of June 12, 
1799. (Rev. L. 475.) 

It was thought unnecessary to con- 
tinue in force these modes of convey- 
ance, Which were used only to dock 
entails, after a repeal of the statute 
of entails itself, in the gencral abro- 
gation of all English statutes; and 
moreover, as such estate when cre- 
ated, was by the operation of the 
then existing acts of 1784 and 1786, 
to become a fee simple in the 2d. do- 
nee (or devisee, as mistermed) in the 
line of entailment. At least this was 
the idea, which then prevailed. 

The estate tail, then, properly, has 
never been nor could be created in 
New Jersey since 1799, the statute 
de donis being then repealed or de- 
clared to have no force. (1) 


84. How barred by the tenant ? 
A. Answered. ( See Vo. 82, 83.) 

85. Is the widow entitled to dow- 

er; and the husband to curtesy ; as 
by the common law ? 
A. The widow is entitled to dower, 
and the husband to his curtesy, as at 
common law, both of inheritances in 
fee simple and fee tail; or rather, in 
respect of the latter, of such estates 
as in their creation would have been 
construed estates tail, under the 
statute of entails—The act of de- 
scents, saves dower and curtesy. 
(Rev. L. 610. s. 7.) And see ante, 
1249. That of June 13, 1820, rela- 
tive to estates tail, preserves dower 
and curtesy. (Jd.774. s. 2.) and see 
post, note.(1) page 1262. 

Our stat, (Jan. 21, 1799,) on the 
subject of dower, adopts most of the 
old English statutes, on this head, 
but with some alteration and addi- 
tions. (See Rev. L. 397, also ante, 
1208. ) 

The ist section of this statute, 
(relative to dower) enacts, * that the 





(1) By this repeal, estates tail became again, 
what they originally were, conditional fees, to 
which the acts of 1784 and 1786 did not apply; 
those acts being predicated on the estate tail. 


Nevertheless, the estate tail was supposed to 
exist after 1799, and the acts of 1784 and 1786, 
were considered as regulating the rights of heirs 
in tail, and limiting the perpetuity. 

Yet in fact, by the repeal, becoming condition- 
al feesat the eommon law, they, as such, vested 
in the first grantee or devisee. But this conse- 
quence of the repeal of that statute, as before ob- 
served, was never ailverted to,and such devises and 
conveyances made afterwards, were still treated 
as estates in fee tail which continued until the es- 
tate came to the 2d donee, under the act of 1784 
4 its supplement, and then becoming a fee sim- 
ple. 

The first grantee or devisee in tail, therefore, 
was admitted to all the privileges of a tenant in 
tail, (except that of barring it, which after the re- 
peal of fines &c. he could not do) such as waste 
&e; and further, dower and curtesy were allow- 


ed, as incidents of an estate of inheritance in fee 
tail. 


{¢ must appear evident then, I think, that after 





1799, all such couveyances and devises created 
conditional fees at common law, and the estate 
became absolute, (to a certain extent) in the first 
grantee or devisee, if he had issue born, or if he 
had none, reverted to the donor, ( See 2 Blac. 
112, 113, 114.) 

Nevertheless, as before observed, the estate be- 
tween 1799 and 1820, a space of 20 years, was 
considered as an estate in tail, when the words of 
the devise or grant were such as, under the sta- 
tute de donis, would have created an entail. 


The first donee has been postponed, although 
he may have had issue and becomeowner of the 
estate, and the 2d donee, under the supposed en- 
tail, has been allowed to take the fee simple. 

Bat it is unnecessary to pursue this; the act of 
1820, has put an end to all questions. It considers 
the statute de donis as repealed, and merely ad- 
verts to it from necessity, declaring that whenev- 
er, after June 13, 1820, the first grantee or devi- 
see shall become seized of such an estate as would, 
under that statute, have been an entail (and of 
course including fees conditional, he shall be ten- 
ant for life, and limits the remainder in fee to his 
children. 
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widow, whether alien or not, shall 
be endowed for the term of her natu- 
ral life, of one full equal third part 
of all the lands, tenements and other 
real estate whereof her husband or 
any other person to his use, was seixed 


(1) For the method of relinguishing dower, 
see ante, 1206 &ce. 

For election, where real estate is devised, see 
ante, 1209. 

For admeasurement of dower, on petition to 
the orphan’s court, see ante, 1192, 1193, 1194. 
And where in two counties, to the surrogate 
general, ante 1193. 

For her remedy by writ of unde nihil hab. see 
ante, 1209. 

For her provision in lieu of quarantine, see 
ante, 1208, under title ‘ Mansion House &e.’ also 
1194. 

For her damages and costs, on deforcement 
&c. see ante, 1208. 

It will be seen by the wordsin ztakc, in the text, 
that the widow is tobe entitled to dower of “lands 
whereof her husband or any to his use was seiz- 
ed of an estate of inheritance &c.” 

My learned correspondent suggests, that a 
question, possibly, might be raised faveurable to 
the widow’s right of dower in a trust estate of 
inheritance in the baron, under these expressions. 
Nevertheless, he does not give his opinion in 
favour of such a construction. 

It cannot be inferred, I think, that Mr. Pater- 
son, who drew the act, had any such intention. 
The words imply nothing more, than a use exe- 
cuted, in the husband. 

Every person who conveys to another by bar- 
gain and sale or other conveyance of that nature, 
stands seized of the lands &c. to the use of the 
bargainee or cestui que use, and the statute in- 
stantly transfers the seizen or possession to the 
person who lias the use, namely, the bargainee. 

It was therefore necessary, or rather a proper 


of an estate of inheritance at any time 
during the coverture, to which she 
shall not have relinquished or releas- 
ed her right of dower by deed execut- 
ed and acknowledged in the manner 
prescribed by law.’ (1) 





stands seized of the lands (in equity) to the use of 
A. and the statute, immediately vests the estate in 
possession in fee in A. and his wife may be en- 
dowed. And this is the case, to which our statute 
ot dower applies. 

But if the bargain and sale is to A. and his heirs, 
(or to the use of A and his heirs, it is all one) in 
trust nevertheless for B. and his heirs to take the 
profits &c; here the estate, indeed, is executed in 
possession in A. but charged with the second use 
or trust, in favour of B. and his heirs; A. here, is a 
mere trustee of the inheritance for B. which 
trust a court of equity considers as the estate of 
B. and will enforce. 

Now A’s widow cannot be endowed, for though 
the statute executes the estate in fee in posses- 
sion in him, yet he takes it clothed with the 2d 
use or trust for B. and his heirs; and the widow 
of B. cannot be endowed, because B. is not seiz- 
ed of an estate of inheritance in fee, the seizen or 
legal estate being in A. and the widow can only 
be endowed of an estate, whereof her husband is 
seszed of an estate of inheritance. 

I conceive therefore, as to a trust estate, where- 
of the seizen in fee is in another for the husband 
and his heirs, in respect of dower, the law of 
New Jersey, is the common law, and such as is 
laid down by L. Chancellor Talbot in 1725. 
(Atty. Gen. v Scott. Cas: Temp. Talbot, 138.) 

There are indeed, most substantial and just rea- 
sons why the widow, of one to whom and to whose 
heirs a trust estate is limited, should not inter- 
pose her dower on the trust. Every person cre- 
ating a trust, hasa right to guard it; and if one 
chooses that a present or future wife of the cestzui 
que trust should not be endowed out of the es- 


tate to the prejudice of his heirs, or to whomso- 
ever the trust may go under the dispositions of 
the cestui que trust, it would be unjust for the 
widow to carry away a third of the trust estate, 
during her life, in direct violation of the settle- 


caution, so to word the act, after it was thought 
proper by Mr. Paterson, to put the definition of 
dower into statute form. 

A trust estate of inheritance isa second use, 
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mounted on the first, which is not executed by the 
Statute; that is, the legal estate or seizen vests in 
the bargainee, who then stands seized in trust 
for the person entitled to the 2d use, the statute 
hot transferring the seizen or possession to such 
2d use; and it is from this circumstance, that the 
2d use takes the name of a trust ; the bargainee 
& his heirs being thus seized in fee of the lands, but 
for the person entitled tothe 2d use and his heirs. 

A bargain and sale to 4. and his heirs, (or to 
the use of A. and his heirs,) the bargainor then 





ment and intent of the party making it. 

There seemed to be no question about this, 
with J. Chan. Talbot; his wonder was, how it 
could have been determined that a tenant by the 
curtesy, should have his curtesy in a trust estate 
of inheritance in the wife: But he considered this, 
as undoubtedly it is, the settled law. 

The consequences, indeed, of letting in dower 
upon trust estates of inheritances in fee, would be 
extensively mischievous. 

It has been decided, however, that a widow, i 
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No. IX.. LIMITATION OF SUITS. 

86. What length of adverse pos- 
session of lands is a bar &c ? 

Actions For Reat Estate. 


1. Sixty years. (Act. June 5, 1787, 
Ss. 1.) 





— 


New Jersey, is dowable of an equity of redemp- 
tion of a mortgage in fee. (1 South, 260.2 South. 
865.) 

Though this is otherwise, in England. (2 Bac. 
Ab. & Dower,” Let. B.) 


Widow's damages and costs. 


With respect to damages and costs in dower, 
the rules established under our statutes are these: 

1. If the husband dies seized, damages are re- 
covered from the death of the husband with 
costs. 

2. Where the husband does not die seized, 
damages are recoverable, but only from demand 
made; and a demand may bein pais, and then 
damages are recovered from that time with costs; 
or the demand may be by the commencement of 
suit, and then damages are recovered from that 
time and costs. 

Inthe case of Worse v Morse; about six years 
ago, the husband did not die seized, having aliened 
in his life time; no demand in pais had been 
made by the widow: 

The defendant pleaded touts temps prist, and 
the question submitted to the court was, whether 
the widow should recover damages from the com- 
mencement of the suit as she insisted, or no 
damages as was contended by the defendant. On 
the part of the widow 2 Saunders 45, note 4, 
and the authorities there cited, were relied on. 
The court decided, that damages from the com- 
mencement of the suit were recoverable; and 
that costs attend the recovery of damages. 

Antecedent to the act of 1799, the decisions of 
the supreme court on the English statutes, upon 
this head, will be found in 1 Coxe 125, 453. 

It may be observed here, that wher: 
made and is unrevoked and valid at the death of 
the husband, the wife obtains no part of his per- 
sonal estate, unless there be a bequest to her in 
the will. 

If part or even the whole of the personal estate, 
by lapsed legacies or otherwise, should remain 
unbequeathed, it would vest in the ex’ors rather 
than in the widow, or even in children or other 
kindred. 

A rule of law which should be altered, with 
due caution. 


And, though not in its proper place here, it 


will is 





A. At the aforesaid date, it was enact- 


ed, that 60 years actual possession 
of any lands, tenements or other real 


estate uninterruptedly continued by 
occupancy, descent, conveyance or 
otherwise, in whatever way or man- 
ner such possession might have com- 
menced or been continued, shall vest 





may be remarked, that in regard to legacies 
where legutees die before the’ testator, and 
whether they be payable out of the personal es- 
tate or are charged on land, they lapse, or sink 
into the inheritance: And so on devises of land 
and the devisee dies before the devisor, the de- 
vise is void. 

The consequence of this is, that nine times in 
ten the testator’s intent is defeated, and injustice 
isdone: A father or mother, generally, intends 
that a legacy to a child, if he dies, should go to his 
heirs; yet as the law stands, if a child dies before 
the testator leaving a wife and children, they get 
nothing; the legacy falls into the residuum of the 
estate and goes to the residuary legatees, or, if 
undisposed of, to the ex’ors. 

And so in regard to all general legacies, where 
the event of death is not guarded against. 

Several of the states, have changed the law in 
this particular in the ease of children, by enacting 
that if the child, being a legatee, dies before the 
testator leaving children or issue, and the testator 
makes no further disposition, the children or is 
sue shall take as if the legatee had survived the 
testater and died intestate. (See * S. Carolina’ 
ante, 849.) 

The case of lapsed devises of lands to children, 
is yet harder: Children are sometimes entirely 
disinherited, as | have known, although the fath- 
er or ancestor supposed that, having devised to 
the child and his Aeirs, his children or issue would 
be entitled, notwithstanding the death of the child 
to whom the land was devised. ‘This most griey- 
ous injustice, is also guarded against in the laws of 
some states, as may be seen. 

In Virginia, (see ante, 328) every estate in 
lands conveyed or devised to one, although words 
deemed necessary at common law to pass an es- 
tate of inheritance be not added, shail be deemed 
a fee simple, if a less estate be not limited by ex- 
press words, and the estate do not appear to have 
been given by construction or operation of law. 

We have adopted this rule in regard to devises 
by will, (See ante, “ Hills” 1242 and Rev. L. 
60,) and there seems to be no reason why it 
should not be‘soin other conveyances, as it is in 
Virginia. 

In New Hampshire, conveyances are construed, 
as wills are, according to the intent, and no tech- 
nical words are necessary: (See ante, 35.) 
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a full and complete right and title in 
every actual possessor or occupier 
of such lands, tenements or other 
real estate, and shall be a good and 
sufficient bar to all claims that may be 
made or actions commenced, by any 
person or persons whatsoever for 
the recovery of such lands, &c. (Rev. 
L. 80, s. 1.) 


2. Thirty years. (Same act. s. 2.) 


And that 80 years actual posses- 
sion of lands &c. uninterruptediy con- 
tinued as aforesaid, wherever such 
possession commenced or is founded 
upon a proprietary right duly laid 
thereon and recorded in, the Surveyor 
General’s office of the division in 
which such location was made, or in 
the Secretary’s office agreeably to 
law; or, wherever such possession 
was obtained by a fair bona fide pur- 
chase of such lands, &c. of any person 
in possession and supposed to have a 
legal right and title thereto, or of the 
agent or agents of such person or 
persons, shall be a good and suffici- 
ent bur to all prior locations, rights, 
titles, conveyances or claims what- 
ever, not followed by actual pos- 
session as aforesaid, and shall vest 
an absolute right and title in the ac- 
tual possessor or occupier of all such 
lands, &c. (Jd. s. 2.) 


Exceptions ; (to both sections.) 


Provided, that if any person or 
persons having a right or title to 
lands &c. shall, at the time of the said 
right or title first descended or ac- 
crued, be within 21 years of age, 
feme covert, non compos, imprisoned, 
or without the U. States, then such 
person or persons and his heir 
or heirs may, notwithstanding the 
aforesaid times are expired, be enti- 
tled to his or their action for the same, 


s@ as such person or persons, or his 
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or their heirs, commence or sue forth 
his or their actions within 5 years 
after his or their full age, discover- 
ture, coming of sound mind, enlarge- 
ment out of prison, or coming with- 
in any of the U. States, and at no 
other time. 


Exceptions in favour of all citizens 
Fc. or their heirs, suing within 5 
years from the passing of the act. 
And provided, that any citizen of 

this or any of the U. States and his 

or their heirs, having such right, 

&c. may, notwithstanding the afore- 

said times expired, commence his 

or their action for such lands, &c. 

at any time within 5 years next after 

passing this act and not afterwards. 

(Rev. L. 81, s. 2.) 

These acts may now be consider. 
ed as superseded, though not repeal- 
ed, by the limitation of all entries 
and actions for real estate, where the 
possession has been against the right 
for 20 years before the entry made 
or action commenced. 


1. Entries barred after 20 years. 
(Act Feb. 7, 1799, s. 9.) 

By this statute it is enacted, that 
no person who now hath, or hereaf- 
ter may have, any right or title of 
entry into lands, tenements or here- 
ditaments, shall make entry therein, 
but within 20 years neat after such 
right or title shall accrue, and such 
person shall be barred from any en- 
try afterwards. 


Exceptions. 


Provided, that the time, during 
which the person who hath or shall 
have such right or title of entry, 
shall have been under the age of 21 
years, feme covert, or insane, shall 
not be computed as part of the said 
limited period of 20 years. (Rev. L. 
411, s. 9.) 
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2. Actions barred after 20 years. 
(s. 10.) 


That from and after the first day 
of January 1805, every real, pos- 
sessory, ancestral, mixed or other 
action for any lands, tenements or 
hereditaments, shall be brought or 
instituted within 20 years next after 
the right or title thereto or cause of 
such action shall accrue, and not af- 
ter. 


Exceptions. 


Provided, that the time during 
which the person who hath or shall 
have such right or title or cause of 
action, shall have been under the age 
of 21 years, feme covert, or insane, 
shall not be computed as part of the 
said 20 years. (Rev. L. 411, s. 10.) 


3. Equity of redemption barred by 20 
years. (Ss. 11.) 

That if a mortgagee, and those un- 
der him, be in possession of lands &c. 
contained in the mortgage or any 
part thereof, for 20 years after de- 
fault of payment, then the right or 
equity of redemption therein, shall be 
barred forever. (Rev. L. 412, s. 11.) 

There are no savings on account 
of disabilities, in this case. 


4. The state barred by 20 years. 
(s. 13.) 

That no person or persons, bodies 
politic or corporate, shall be sued 
or impleaded by the State of ™. 
Jersey, for any lands &c. or any 
rents, revenues or profits thereof, 


but within 20 years after the right, 
title or cause of action to the same 


shall accrue, and not after. (Rev. 
| * 412, $. 13.) 


87. What savings kc ? 
4. There are no exceptions or sav- 
ings, in favour of the owner or his 
heirs, but those mentioned in the re- 


spective limitations aforesaid, in re- 
166 





gard to lands ; viz, infancy, cover- 
ture, and insanity, except in the act 
of June 5th, 1787. (See preceding an- 
swer, p. 1263.) 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. None, but those of infancy, in- 
sanity, and coverture, except on the 
act of June 5, 1787. (Rev. L. 80, 81, 
see answer No. 86, p. 1268.) (1) 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

4. In every respect, where our sta- 
tutes are identical with or similar to 
the English statutes. 

90. Is there any thing peculiar in 
your state on this head? 

A. See note below. (2) 


PERsoNAL ACTIONS. 


91. What length of time bars re 

covery &c. in personal actions ? 

1. Actions limited to 6 years. (Ss. 1.) 
A. That all actions of trespass quare 
clausum fregit ; trespass ; detinue ; 
trover ; replevin ; debt, founded on any 
lending or contract without specialty, 
or for arrearages of rent due on a pa- 
rol demise; of account ; (except such 
actions as concern the trade of mer- 
Chandise between merchant and mer- 
chant, their factors, agents and ser- 
vants ;) and on the case, (except ac- 


tions for slander) shall be commen- 
ced and sued within 6 years next af- 


ter the cause of such actions shall 
have accrued, and not after. (Rev. L. 
410, s. 1.) 


2. Actions limited to 4 years. (8. 2.) 
That all actions of trespass for as- 


(1) On this last act, it was determined, that 
where the time began to run against a tenant in 
tail, it continued torun on against the fature issue 
in tail, notwithstanding infaney, &c. Den v. Scott. 
Ap. Circuit 1821. U.S. Circuit Court, New Jer- 
sey. 

(2) The general principles of construction, in 
the English courts of justice, are fully adopted in, 
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sault, menace, battery, woundiug, 
and imprisonment, or any of them, 
shall be commenced and sued within 
4 years next after the cause of such 
actions shall have accrued, and not 
after. (tev. L. 410, s. 2.) 


3. Actions limited to 2 years. (Ss. 3.) 

That every action upon the case 
for words, shall be commenced and 
sued within 2 years next after the 
words spoken, and not after. ( Rev. 
L. 410.) 


Exceptions. (s. 4.) 
If any person or persons, who is, 
are, or shall be, entitled to any of the 
actions specified in the 3 preceding 





regard to fersonal actions; our statute of 1799, 
except in what regards actions on specialties, and 
non-residence of a defendant, being identical 
with that of 21 Jac. 1. 

The most important departure, however, from 
the English system is, that made in 1799, respect- 
ing the limitation of actions for rea/ estate. 

As to time, (20 years) it conforms to the rule 
of the stat. of 21 Jac. 1, which statute prohibits 


an entry after 20 years: And as an action of 


trespass and ejectment is always founded uponan 
alleged or actual entry of the lessee and his ejec- 
tion by the defendant if, on the trial of the eject- 
ment, it turns out that the right of entry was bar- 
red by the statute or other means, (as a descent 
cast, Kc.) the lessee cannot recover in that form 
of action, for the defendant might lawfully drive 
off and eject one, claiming to enter under a lessor, 
whose right of entry was barred, whatever might 
be his right to a writ of entry or higher species of 
real action. 

The common rule, indeed, confesses the lease, 
entry and ejection, yet it confesses no right of 
entry, and if it appears on trial, that the right of 
the lessor or lessee to enter, admitting the right 
of possession or property to be in him, was taken 
away under the statute, by 20 years adverse pos- 
session of the defendant or those under whom he 
claims, then the entry being unlawful, the tenant 
was justifiable in expelling the intruding lessee, as 
just before observed. 


Se that in England, no ejectment can be main- 
tained after 20 years adverse possession, as the 
lessor or his lessee, has then no right of entry, 
(unless within some exception of the statute) but 
the plaintiff is put to some species of real action, 
either possessory, by writ of entry or assize; or, 





sections be, at the time of any such 
cause of aciion accruing, within the 
age of 21 years, feme covert, or in- 
sane, then such person shall be at li- 
berty to bring the said action, so as 
he, she or they, institute or take the 
same within sueh time as is before li- 
mited, after his, &c. coming to or be- 
ing of full age, discoverture, or sane 
memory, as by other persons having 
no such impediments, might be done, 
(Rev. L. 410, s. 4. ) 


Particular law. (Feb. 21, 1820.) 


If any person against whom there 
shall be any such cause of action, 
(mentioned in sec. 1, 2, 3, 5, 6,7, of 





if the possessory action, also, is barred by limita. 
tion or other means, then to his writ of rizhi, 
founded merely on the right of property, and not 
upon the original injurious expulsion of the plain- 
tiff or his ancestor, from the possession. 


Bat under our statute of 1799, 20 years ad- 
verse possession is a bar, not only to entries and 
to writs of entry and other possessory actions for 
the land, but also, to any action founded on the 
right itself, unless the disseizee or his heirs are 
within the exceptions of the act. 

The action of ejectment, however, is the only 
action used in New-Jersey, and always has been, 
to recover lands, whether the demand is founded 
on the prior possession of the plaintiff or his pre- 
decessors, wrongfully taken by the defendant or 
his predecessors, or whether the plaintiff rests 
merely on his right in fee-simple to the lands, 
without regard to any question of prior posses 
sion. 

Nevertheless, if the lessee, on the trial of the 
ejectment, shows a prior possession in the lessor 
or his predecessors, of which the defendant or 
his predecessors, wrongfully deprived such lessor 
or his predecessors, he will recover, as on a writ 
of entry or assize, and if he cannot succeed on 
the ground of prio possession, as upon a posses- 
sory action, he may insist on the mere right ot 
property in fee-simple, as superior to the defen- 
dant’s mere right of property; that is, the eject- 
ment stood in the place of every species of real 
action, and the plaintiff recovered according to bis 
case. And so it is yet, but as before observed, 
now, under our statute, the mere right as well as 
the possessory right are both barred, by 20 years 
adverse possession in the defendant or his prede- 
cessors, deducting the time or times during 
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the act of 1799.) shall not be resi- 
dent in this state when such cause 
of action accrues, or shall remove 
from this state after the same shall 
accrue, and before the time of lim- 
itation of such action is eapired, 
then the time or times during which 
such person or persons shall not re- 
side in this state as aforesaid, shall 
not be computed as part of the said 
limited period within which such ac- 
tion is required to be brought as 
aforesaid, but the said person enti- 





which the plaintiff or his predeeessors, were un- 
der any of the disabilities mentioned in the sta- 
tute. 

The principal rule, assumed in the construc- 
tion of the act of 21 Juc. i. and other statutes of 
limitations in respect of lands in England, is, that 
where the person, to whom the right of action 
first accrues by the disseizen is, at that time, 
under none of the impediments enumerated in 
the proviso; no future impediment or incapaci- 
ty, (mentioned in it) either in such person or any 
claiming under or through him, will suspend or 
stop the running on, of the time of limitation. 

This rule, as before observed, in respect of all 
the Personal actions mentioned in the stat. of 
Jac, is received here in its full extent, with the 
exception only, of a suspension created by non- 
residence of the debtor at the time when the 
action accrued, or his remeval and non-residence 
after it has accrued, and before the limitation is 
expired. (See “particular law,” ante.) 

But in respect of actions for rea/ estate, this 
rule, since Jaz. 1. 1803, has not prevailed in New 
Jersey. 

Up to Feb. 7.1799, suits for land were barred 
only by 60 years possession, where the defendant 
could show no dena fide purchase, or no actual 
survey on which his possession was grounded, 
anit 30 years, where he could; with excefiions 
similar to those, contained in the statute of Jac. 
in both cases. 

This was so monstrous, I mean the great 
length of time allowed to disturb possessions, that 
when Mr. Paterson compiled the laws, he, by 
the aforesaid act of 1799, limited actions in the 
realty, to 20 years next after the cause of such 
action had accrued. 


this uct, waa passed Fed. 7.1799, as before 
mentioned; but by the 10th. section, which pre- 
scribes this limitation, it is not to apply to any ac- 
tens commenced before Jan. 1. 1805, allowing 
all persons, having right, the benefit of the then 
existing law of 1787, on showing their action to 
de within 60 years, or 30 years after the cause 








tled to such action, shall have all the 
time mentioned for bringing the 
same, after the cause thereof shall 
accrue, exclusive of the time or times 
during which the person or persons, 
liable to such actions, shall not be 
resident in this state as aforesaid. 
(Rev. L. 670, s. 1.) 


4. Actions on specialties, limited to 16. 
years. (Act Feb. 7, 1799, s. 6.) 


That every action of debt, or cove- 





accrued, as the case might be, under the provi- 
sions of that law. 

But, in the words of the 10th section, “ from 
and after that day, (Jan. 1.1803) every real, 
possessory, ancestral, mixed or other action * 
for any lands, tenements or hereditaments, shall 
be brought or instituted within 20 years newt af- 
ter the right or title thereto or cause of such 
action shail accrue, and not after ; with this pro- 
viso, That the time during which the person, who 
hath or shall have such right or title or cause of 
action, shall have been under the age of 2! 
years, feme covert, or insane, shall not be taken 
or computed as part of the limited period of 20 
years. 

It will be easily comprehended, that the time 
of limitation of 20 years, in every ease, begins 
with the disseizen or first taking possession a- 
gainst the owner ; and, that the title to or right 
of action then first accrues. 

Whether the action is brought by the disseizee, 
on the disseizen done to himself, or by his heir on 
the disseizen done to his ancestor, they are for 
the same cause, and both re/ate to the time when 
the title to or cause of action accrued, namely, 
the original disseizen or dispossession. 

ff, therefore, the person disseized brings the 
action, he must show it to be instituted within 
20 years next after his title or right to bring it 
commenced, that is within 20 years after the en- 
try of the disseizor. 

So, if the Aeir of the disseizee brings the ac- 
tion, which is then ancestral, the righz or title to 
the action, still is founded on the disseizen done 
to his ancestor, and he must show that such ac- 
tion, which he as heir or devisee is entitled to 
for the injury done to his ancestor, is brought 
within 20 years next after the day when the 
wrongful entry was made upon such ancestor ; 
‘or then, the limitation in favor of the possessor 
begins to run. 


* The ejectment ineludes all, except waste, 
partition, and dower. 
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nant for rent or arrearages of rent, 
founded upon Iease under seal ; debt 
on any bill or obligation for the pay- 
ment of money only, or upon any 
award, under the hands and seals of 
arbitrators, for the payment of mo- 
ney only, shall be commenced and 
sued within 16 years next after the 
cause of such action shall have ac- 
crued, and not after; but if any pay- 
ment shall have been made on any 
such lease, specialty or award, with- 


STATE LAW AND REGULATIOns, 


in or after the said period of 16 
years, then an action, instituted on 
such lease, specialty or award, with- 
in 16 years after such payment, shall 
be effectual in law, and not after. 
(Rev. L. 411, s. 6.) 


Exceptions. 


Provided, that the time during 
which the person, who is or shall be 
entitled to any of the actions speci- 





All this is obvious enough to a lawyer; but 
some persons had supposed that each Aeir, (or 
devisee) who might succeed to the right in the 
land atter the original disseizen, would have 20 
years from the time such right to the land accru- 
ed to him, to bring his action against the origin- 
al disseizor or person under him. 

But this is not the case, for then there could 
be no limitation at all, asevery person succeeding 
tothe inheritance of the /and, to the remotest 
generation, would thus acquire a new right of 
action, and a new term of 20 years before he 
was barred. 

The terms of the 10th section exclude this ab- 
surdity ; it provides, simply, in respect of the 
right (or title) of action which accrued against 
the disseizor, and has no regard to the descend- 
ing rightto the land, enacting, that every action 
for lands shall be brought or instituted within 20 
years next after the right or title thereto (that is 
the title to the action,) or cause of such action 
shall accrue. 

The right of action, therefore, resulting from 
the injury of disseizen, must be followed up within 
20 vears next after such disseizen, whether the 
ancestor pursues it himself, or his heir or devi- 
see in right of the ancestor, as upon a disseizen 
done in the Jife-time of the ancestor. 

But thisis not what, principally, I intended to 
observe upon, here. My intention was to no- 
tice the exceptions, in the act, in favour of per- 
sons entitled to the action which accrues by the 
disseizen or dispossession. 

If the person first disseized is, then, under 
neither of the disabilities mentioned in the provi- 
so and so continues for 20 years, without pursu- 
ing his right of entry or action, then he and his 
heirs, (or devisees) to whom the right of action 
forthe land comes, are forever barred of all re- 
medy, though their rivht to the land, is not ex- 


tinguished. 

But if the person, to whom the right or title of 
action first accrues by the dispossession, is an infant 
at the time, or insane, or covert, and continues 





under one or other of these ineapacities for 20 
years, or ever so many years, the limitation of 20 
years against his entry or action will not com- 
mence until the incapacity ceases, and if it does 
not cease during his or her lifetime, then the heir 
comes to the right of entry or action, for the dis- 
seizen done to the ancestor, and may enter or sue 
at any time within 20 years thereafter; and such 
entry or action will be construed as made or 
brought within 20 years next after the right of 
action first accrued to the ancestor, for the act 
declares, there shall be no computation of the in- 
tervening time or times of disability. 

But the heir, in this case, coming to the right of 
action for the land, and being under neither of the 
disabilities in the proviso, must enter or sue within 
20 years from the death of the ancestor, or all 
remedy by him or his heirs, against the posses- 
sor or his heirs or assigns, is forever barred; un- 
less the heir, after the right acerued, should with- 
in the 20 years, fall under some of the impedi- 
ments mentioned, and then so much time as that 
occupies, will not be computed. 

The only difficulty, which can ever arise, is, 
when there are partia/ disabilities, within the pro- 
viso: But one plain rule solves every case which 
can happen, whether in the time of the ancestor 
orheir: It is that which the proviso lays down, 
namely, * that the time, during which the persou 
who hath or shall have such right or title of entry 
or cause of action, is under 21, insane, or covert, 
shall not be computed as part of the said limited 
period of 20 years.” (s. 9, 10.) 

If therefore the ancestor, to whom the dissei- 
zen is done, is then an infant or covert and re- 
mains so for (example) 10 years, that 10 years is 
not to be computed, and he or she may enter or 
sue at any time, within 20 years next after his or 
her age of 21, or discoverture. 

If, after coming to 21 or discoverture, 10 years 
elapse, and then the ancestor becomes insane, Or, 
the feme marries again, the time during which 


such second incapacity exists, is not to be ¢om- 
puted asa part of the 20 years. 











me Ceo wee 





Ble ah 48 een vite 
eS STE thas 











INS, 


16 
on 
ith- 
rall 
ter. 


‘ing 
| be 
eCi- 


—-———, 


nr 20 
of 20 
com- 
does 
» heir 
e dis- 
yr sue 
such 
le or 
ht of 
e act 
he in- 


cht of 
of the 
vithin 
or all 
Osses- 
l; un- 
with- 
)pedi- 
s that 


se, is, 
e pro 
which 
pe stor 
down, 
ye rsoii 
entry 
overt, 
mited 


lissel- 
nd re- 
ars is 
er or 
his or 


years 
1e, OF; 
which 
¢om- 


i RAS ve 


Baie 
Se saraie 


aR TOMO Se ret 


ie 


= eS ER 


<5 Ee att Ra at eee 


11821,2.)] NEW JERSEY. sraTeE Law AnD REGULATIONS. 1269 


fied in this section, shall have been 
within the age of 21 years, feme co- 
wert, or insane, shall not be taken or 
computed as part of the said limited 
period of 16 years. (Jd.) 


The act of Feb. 21, 1820, (Rev. L. 
670, s. 1.) relative to excepting, out 
of the period of limitation, the time 
during which debtors are non-resi- 
dents, extends to the foregoing limi- 
tations. See ante, ** Particular law.” 





5. Actions on Judgments, limited to 
20 years. (S. 8.) 


That judgments, in any court of re- 
cord of this state, may be revived 
by scire facias or an action of debt 
may be brought thereon, within 20 
years next after the date of such judg- 
ment, and not after. (Rev. L. 411, 
$. 7.) 

Exceptions. 


That the time during which the 








And, so, ifit happens that the person disseized 
dies, when but a part of the 20 years has elapsed, 
(reckoning only as part of the 20 years the time 
or intervals of time, when he or she was not under 
disability ) then the right of entry or action des- 
cends or goes to the heir &c. of the ancestor, who 
will have so much time within which to make en- 
try or to sue for the disseizen done to the ancestor, 
as remains of the 20 years from the time of the 
injury done to the ancestor, not computing as part 
of the 20 years any time or intervals of time during 
which the ancestor, was under any incapacity 
mentioned in the proviso. 


And, so, the he:r or devisee may, when the 
right of action or entry descends, be under inca- 
pacity, or such incapacity may afterwards ensue, 
as by insanity or marriage, and in such case, the 
same rule applies, the time of such incapacity is 
not to be computed; and so, the heir or devisee 
may die before the whole computadle time of en- 
try or action is spent, and then his heirs will have 
what remains, and so on. 


But whensoever, ne.rt after the right or title of 
entry or action first accrued by the disseizen,there 
shall have elapsed 20 years of time, clear of all in- 
capacities in the person orpersons who may have 
been entitled to the entry or action, and whether, 
this term of 20 years is completed in the time of 
the ancestor, or of his heirs or any of them, trom 
that time, the remedy by entry or action is bar- 
red. 

The true principle of the statute being, that 
the possessor without title, or whoever may claim 
under him, shall not be confirmed in his or their 
possession against those who have title to entry or 
aetion, until 20 years have elapsed after the ori- 
sinal tortious entry, clear of all the statute disa- 
bilities under which they or any of them might 
have laboured after such tortious dispossession. 

Or in other words, whenever, by summing up 
all the time (or times) after the disseizen done, 
it will amount to 20 years, not computing any 
periods of disability in persons having right to the 


This xew method, of computing the time of 
limitation, is very simple and, apparently, seems 
just, (if any exception is allowed) only in the case 
of a woman who marries, after the right of action 
accrued, and thus incurring a voluntary disability: 
The consequence of which, probably, would be, 
issue of the marriage, and long minoriues, there- 
by keeping possessions many years exposed to an- 
tiquated claims. 

But the statute declares, generally, that the 
time of coverture, shall not be computed, and 
cannot, therefore, be limited to the case of co« 
verture existing at the time, only, when the right 
of action accrues. 

It may well be doubted, however, whether 
Mr. Paterson improved upon the English law, 
in making this change. It is a most important 
one. ‘The wonder is, attached as he was to the 
principle of adhering to ancient law and statutes, 
even to the letter, where no great inconvenience 
or mischief had resulted, that he ventured to in- 
troduce so novel and hazardous a change, into our 
law of limitations. 

Nothing is said, in the foregoing note, in respect 
of the kind of possession which will avail, under 
the statute, to bar the action ofthe right owner or 








action, the remedy is gone. 


his heirs. 

It is enough toobserve, that it must be an actu- 
al, open, continued and exclusive occupancy as 
owner, during the whole 20 years. 

Mere surveys, on waste or out lands uninclosed 
and uncultivated, or deeds tor such lands, or other 
claim of title and, occasionally, cutting and earry- 
ing off the wood and timber, is not such a posses- 
sion, as displaces the right owner; such acts as 
these amount only to entries and trespasses; and 
may be treated as such at all times. 

‘They are not such 20 years notice, of an adverse 
possession of land, as the statute intends. 

The adjudications on this head in the supreme 
court of the state of Wew York will, | conceive, 
be found to lay down the proper limitations on 
this point. And see also, ante 219, ‘ N. Carolina,’ 
where the law seems correctly stated, by the 














3 2° cs 2. <—s 
> “ = ee Se pee ee Te ee . es - ——it 
Pie oe ry ~ - = es fips Pg en PO SOE ar ag ~ wists tmaisE oe: 
ae ae SS Se eee ee 


~— 
3s 
ae ‘sate. 


Se 


[eee aE, 


1270 [1821,2.] NEW JERSEY. srarer 1aw, ann REGULATIONS, 


person, who is or shall be entitled to 
the benefit of such judgments, shall 
have been under the age of 21 years, 
feme covert, or insane, shall not be 
taken or computed, as part of the said 
limited term of 20 years. (Id.) 

The act of Feb. 21, 1820, relative 
to absence of the debtor, is extended 
to this case. (See ante.) 


&. ictions on sheriff’s bonds, as to the 
sureties, limited to 9 years. (s. 5.) 


That any prosecution upon a bond 





court, in Grant v. Windborne. (2 Hayw. 56.) 
Although what is there mentioned in respect of 
colour of title, arises out of the local law of N. 
Carolina, and is not applicable. 

Where it so happens that the disseizen or dis- 
possession affects several persons, claiming the 
land as tenants in common or co-parceners, which 
must often occur under our law of descent as 
well as by alienation, and some are under no inca- 
pacities during the 20 years, and others are, ques- 
tions may arise, whether the limitation will run, 
as totheir part, against such as are under no inca- 
pacities, or whether the incapacities of their com- 
panions will avail them. 

This must depend on the single question, per- 
haps, whether such persons, under no incapacity, 
could bring an action in severalty as on the dis- 
seizen, for their part. I believe it isa settled rule, 
that the statute never runs against others, though 
under no incapacity, where there is any one or 
more, within any exception of the statute, who 
must necessarily be joined in the action, but such 
persons will have the benefit ofall the time, which 
cannot be computed, in respect of those who are 
ander disabilities. 

Persons who claim as co-parceners or joint 
tenants, must always join in real actions, for they 
have but one title. (2. Blac. 190. 1. Com. Dig. 
Abat. 14.15.) And the entry of one, in this case, 
will enure as the entry ofall, on the same princi- 
ple. (2. Blac. 191.) So in personal actions, for 
injuries to the freehold, co-parceners and joint- 
tenants must join; and so must tenants in Common, 
in personal actions, for injuries to the freehold. 
(1. Com. Dig. Abat. 15.) 

But in regard to tenants in common, they cannot 
join in any real action, for their titles are not joint, 
but several. (2. Blac. 197. 1. Com. Dig. Abat. 
16.) and so the entry of one, will not enure for 
all. 


It would seem, therefore, that in all cases where 
tenants in common are disseized, each one is se- 
yerally disseized for his undivided part, and he 








heretofore (1799) given, by any she- 
riff and his sureties, for performance 
of the office of sheriff, shall in no case 
operate against the sureties, unless 
the same is commenced within 6 
years from passing this act ; nor up- 
on any such bond given after this 
act, as to the sureties, unless com- 
menced within 9 years after the date 
of the bond. (Rev. L. 410, s. 5.) 


Exceptions. 
None. 





and his heirs &c. must enter or sue, within the 
20 years, saving, the exceptions of time as res 
pects themselves, under the statute. 

The disseizor, therefore, and his heirs may, as 
tu those tenants in common against whom the 
limitation is expired, hold the land, and yet be 
ousted by others, for their parts, who sue within 
the exceptions of the statute, as respects them. 

Our statute of descents, perhaps unfortunately, 
makes all the heirs tenants in common; whereas 
by analogy, they ought rather to be co-parceners; 
and many of the statutes of descents, in the U. 
S.so denominate them. Though, according to 
the common law, they are neither one or the 
other. But as they are, under the statute, to 
take equally, it would have been better to have 
given them the legal character and rights of co- 
parceners. 

Indeed, the partibility of possessions, under ou, 
law of descents, will always create great difficul- 
ties in applying the exceptions, contained in the 
act of limitations. In England, there can never 
be but one heir by descent; for even where the 
descent is to parceners, they constitute but one 
heir, and therefore, the difficulties arising out of 
impediments, suspending the statute, are much 
lessened. It will be found, in the end, that all ex- 
ceptions ought to be abolished, and that, 20 years, 
of such possession as the law requires, should be a 
bar against all the world. Imprisonment, and be- 
yond seas, have been discarded; and such, now, 
are the means and capacities which infants, feme 
coverts, and insane persons possess, to have their 
rights asserted, within 20 years, that it may well 
be considered, whether much greater injustice 
does not flow from keeping up these savings, 
than would follow from the bare possibility that, 
now and then, a person might be injured on ac- 
count of incapacity. 

Twenty years, is 4 times the limitation of suits 
in England, where the conveyance is by fine, 
which is the most common method, 
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Judgment reversed or arrested. 


In any of the preceding actions, if 
judgment be for the plaintiff and it is 
reversed for error, or after verdict 
for the plaintiff the judgment is ar- 
rested, then the plaintiff, his or her 
heirs, ex’rs, or adm’rs, as the case 
requires, May Commence a new ac- 
tion within 1 year after the judgment 
reversed, or given against the plain- 
tiff on arrest &c. as aforesaid, and 
not after. (Rev. L. 412. s. 12.) 


7. Demands against ex’ors & adm’rs, 
limited. (s. 14.) 


Ex’ors and adm’rs may obtain an 
erder of the orphan’s court, direct- 
ing them to give notice to creditors 
to bring in their debts &c. within 
such time as the court appoints, not 
exceeding two years nor less than 
one year; creditors neglecting, to be 
barred of any action, against the ex- 
ecutors or adm’rs. (Rev. L. 412, s. 
14.) 

For the particular direction of the 
act in this case, see  Orph. Court,” 
ante, 1195. XXIV. (1) 

92. What savings ? 

4. See answer 91, preceding, per tot. 


The differences are, that the stat. 
Jac. provides no limitation against 
actions on specialties; and excepts 
persons imprisoned or beyond seas at 
the time the action accrues, until at 
large or returned, &c. (See 4 Bac. 
469, Let. D. E. Limit.) 

We have not adopted the 4 and 5 
‘mn. Cc. 16, relative to defendants 
who, at the time the action occurs, 
are beyond seas, giving to plaintiffs 
the full time of limitation after re- 
turn : 

But in substance, it seems fully 
supplied, by the act of Feb. 21, 1820. 
(Rev. L. 670.) See ante, “ Particular 
Law.” 


Where a defendant is absent, there- 
fore, when the cause of action ac- 
crues, a writ need not be sued out 
within the limited time ; it will be 
sufficient after his return, although 
in the interim, the time of limitation 
expires. And where he leaves the 
state, after the cause of action ac- 
crues and within the limited time, 
the limitation ceases to run until his 
return, and the whole period of non- 
residence is deducted. 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 








Our statute of 1799, respecting the 
limitations of personal actions, is 
nearly copied from the 21 Jac. 1 ¢. 
16, s. 3. 


(1) MISCELLANEOUS, 


Actions and informations for forfeitures on penal 
statutes, limited. 


Where the forfeiture upon any penal statute 
is to the state of New Jersey only, the action or 
information must be brought within 2 years, next 
after the offence committed. (Rev. L. 412. s. 15.) 
Where the forfeiture is given to the person who 
prosecutes, or to the state of New Jersey and to 
any other who shall prosecute in that behalf, the 
prosecutor, or qui tam prosecutor, must com- 
mence his prosecution within ome year after the 
offence committed, and in default of such suit, the 


ers ? 

4. None, exclusively. The excep- 
tions of infancy, coverture and in- 
sanity, are common to all plaintiffs, 
and none other exist. 





after the termination of the aforesaid year, and 
not after. (/d.) 

Proviso, that where such action or informa- 
tion is limited by any statute to a shorter time, 
then it must be brought within such shorter time. 


(Id.) 


Action to recover back money, Cc. won at gam- 
ing. 


Action to be in 6 months by the loser, and if he 
do not sue in that time, any other may, within 6 
months after the said first 6 months expired 





State may prosecute at any time within one vear 


? 


(Rev. L. 268.) 
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No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice 2 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed to 
redeem, and on what terms : at what 





Actions for penaltses against Pedlers. 


To be within 3 months afver the offence. (Jd. 
296.) 


Actions by masters &c. agamst servants, clerks, 
&c. for loss of service. 


To be within 6 years, after such clerk, &c. ar- 
rives at 21. (Jd. 368.) 


Action for penalties on the act to suppress 
vice, €9c. 


To be within 30 days, after the offence. (id. 
384.) 


Action against attornies, for penalties. 
To be within 1 year after the offence (Jd 414.) 
Action for penalties, €c. on horse-racing. 


To be (in certain cases) within 6 mons after 
offence. (Id. 550, 551.) 


Prosecutions on the timber act. 


To be within 18 months after the offence. (ld. 
701.) 
Indictment on the tavern act. 


Prosecution to be within 6 months after offence. 
(id. 745.) 


Prosecutions for offences against the Habeas 
Corpus act. 


To be within 2 years after the offence. (Jd. 
198.) 


Prosecutions for crimes. 


Persons not to be prosecuted &c. for treason or 
other offence punishable with death, (murder ex- 
cepted) unless the indictment is found by a grand 
jury within 3 years next after such offence done 
or committed; nor for any offence, not punisha- 








place or office, are the sales entered 2 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

101. What officer in any county, 

ought a non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
41. In the subjoined note will be 
found, all the information which 
seems necessary in answer to the 
foregoing questions. (1) 





ble with death, unless the indictment is found 
within 2 years trom the time of committing the 
offence, or incurring the fine or forfeiture. (Jd. 
263, 8.73 ) This section applies to all offences in 
the penal code as drawn by Mr. Paterson and 
passed March 18, 1796. (Rev, L. 244.) Whether 
it applies to offences made indictable by the sup- 
plement to this act, (May 31, 1820 Rev. L.735.) 
may perhaps admit of some question. 





{1) The legislature, (which meets on the 4th 
Tuesday of October,) in the fall or during the 
winter in every year, by law, fix the quota of 
public tax to be paid into the treasury by each 
county, for that year. 

This tax is collected, as follows : 


Assessors to take a list of persons and property, 


The assessor of each township, between the 
20th of June and 20th of August following, annu- 
ally, is to make out an exact list of the persons, 
personal property and real estate, within his 
township, made taxable by law; and every inha- 
bitant, on application of the assessor, is to render 
in a true account of such estate, which the asses: 
sor is to set down in writing. 

Any person neglecting or refusing to render an 
account, or, rendering a false one, may be faxed 
in asum double to what the assessor shall suppose, 
his rateable estate would be taxed, which is not to 
be reduced on appeal, unless the person can make 
it appear, &c. that he was not guilty of neglect or 
refusal, or did not render a false account.* 

* The law designates certain objects to be tax- 
ed at specific sums, as single persons, horses, cat- 
tle, carriages, mills, fisheries &c. these are called 
certainties, and being deducted from the whole 
amount of the quota on any township, the residue 
is laid upon houses, lots and lands within the 
township, atsuch rate per dollar on the whole D0- 
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This is a general outline of our 
tax laws; but they contain a vast 
many particular provisions, relating 
to the different officers, to fees &c. 
not falling within the scope of these 
questions. 


It will be perceived that lands, 
are never sold for taxes; but, there 
being great tracts of unimproved 
land and untenanted land, and, as it 
obviously appears, no adequate public 
notice being required of the lands tax- 
ed, ‘the constable being authorised to 


sell the timber &c. within 4 days af- 


ter the warrant comes to his hands, 





Board of Assessors to meet and fix the township 
quotas. 


On the lst Monduy of September in every year, 
the assessors in each county are to meet at the 
place of holding the court of common pleas, and 
then and there, taking into view the several liste 
aforesaid of rateable property in each township, 
they settle the guota of tax to be paid by each 
township, of the public tax to be raised in that 
year on the county. 


Assessor to make out a duplicate for Collector. 


Within 15 days after this meeting, the assessor 
of each township is to deliver to the collector of 
the township, a duplicate of his assessment of tax 
on the several inhabitants in the township, con- 
taining the name of every person taxed and the 
sum he is to pay, and the description of the seve- 
ral things and estate real or personal, for which 
he is so taxed. 

This duplicate is made, from the original list 
of taxable property given in to the assessor; and 
cannot be made out till the board of assessors have 
fixed the quota of the township as aforesaid. 


Appeal against tax. 


The commissioners of appeal, in each township, 
are to meet annually, on the 2d Tuesday of No- 
vember at the usual place of holding town meet- 
ing, and at such times, where not otherwise di- 
rected by law, as they shall appoint, giving at 








‘uation, in addition to the amount of certainties, 
48 will produce the sum required; and then the 
real estate in the possession of each individual is 
taxed, in the ratio of its particular valuation, to 
that of the aggregate valuation. 

16 





merely on notice set up, somehow, 
in 3 places in the township) the inju- 
ry done to owners of these lands, is 
incredibly great. 


The constable is to sell the timber, 
the land itself being of little value, 
& in the course ofa few years, whole 
tracts are ruined by selling off the 
teves, either so many in number or 
by the acre, for the various taxes. 
A partnership, is oftentimes arrang- 
ed beforehand and so contrived, as 
to obtain for a small amount of tax, 
great tracts of timber and wood. 





least 8 duys notice thereof in writing under their 
hands, and fixed up at 6 or more of the most pub- 
lic places of the township. 

The assessor is to attend the meeting to sup- 
port the assessment, and the commissioners, af- 
ter hearing any appeal made, shall give such 
judgment as is just, which is conclusive, and is to 
be rendered within 3 days after. 

And they are to give a transcript of their judg- 
ment to the appellant, if in his favour, and the 
collector is to be governed by it. 


Collector to give notice, of time and place to pay 
tax. 


The collector of every township, on the Ist day 
of October annually, is to give notice, by adver- 
tiserments set up in at least 4 of the most public 
places of the township, of the said tax, and that 
if it be not paid by a certain day therein men- 
tioned, (generally in the beginning of December) 
the name of the defaulter will be returned to a 
Justice of the Peace for prosecution, in which ad- 
vertisement notice shall also be given, of the time 
and place of the meeting of the commissioners of 


appeal. 
Collector to demand the tax. 


The collector, within 30 days after receipt of 
the duplicate, (generally during October) is in 
person to demand payment of the tax of each in- 
dividual taxed ; or the demand may be by notice 
left at his or her place of residence ; and the col- 
lector, on such demand, is also to give notice of 
the time and place of the meeting of the commis- 
sioners of appeal. 


Collector when to pay over the tax. 


The collector is to pay over all the taxes re- 
ceived, to the connty collector, by the 22d of Be- 
cember. 
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There is hardly any subject, rela- 
tive to taxation, which more serious- 
ly calls for some legislative remedy, 
by requiring longer and more pub- 
lic notice, before the timber on un- 
improved land is sold for taxes. 

The principal laws will be found, 
in Rev. L. 308. fd. 465. Id. 511, and 
in respect of dogs, Jd. 754. 





Warrant of distress and sale, against delin- 
quents. 


The collector, is to make out a list of the de- 
linguents who do not pay by the day appointed, 
With the sums due from them respectively, and 
deliver the same to some justice of the peace of 
the county, on the 20th day of December, or if 
that be Sunday, then the next day, making oath 
before the said justice that the monies Xe. had 
been duly demanded, or legal notice, &c. given. 


Justice to issue distress warrant. 


Within 5 days after, the justice is to issue his 
warrant to a constable, (or constables) requiring 
him (or them) to levy the tax or arrearage, by 
distress and sale of the goods and chattels of the 
delinquent, giving at least 4 duys notice of the 
time and place of sale by advertisements set up 
in 5 of the most public places of the township. 


Canatable’s duty. 


And the constable is to make distress and sale 

accordingly, and pay over the tax to the collec- 
‘tor within 45 days after the date of the warrant: 
The warrant directs, that if goods and chattels 
sufficient cannot be found, the constable shall take 
the body of the delinquent and deliver his or her 
body over to the sheriffor gaoler, to be kept in 
close custody till payment is made with costs. 
(See s. 17. Rev. L. 468.) 

He is then to return the warrant to the justice 
with a schedule annexed, containing an account of 
the money levied of the goods, or received from 
each delinquent, and in what manner, in other re- 
spects, he has executed the warrant: and upon 
receipt of such return, the justice is to deliver a 
copy of the warrant and return to the county col- 
lector, on his application for it, and if not fully 
executed, return the warrant to the constable to 
proceed thereon. (Sec. 20.) 


Tenants, how liable. 

Tenants, or other persons in possession of or 
having the care of any lands and their goods and 
chattels, are made liable to pay the tax on such 
lands; and if the tenant or other person (in pos- 
session ) shall pay the tax or his goods be sold Xe, 


Correspondence. 


I know of no convenient or sure 
method of preventing great imposi- 


tion and damage to persons owning 
untenanted or unimproved lands, 
where they cannot personally attend 
tu the taxation, but to employ an 
agent in each township where the 
lands lie, giving him a description 
of them and instructing him, within 
the proper time, to render them in to 
the assessor for taxation, and af- 





he may deduct the sum out of the rent, or reco- 
ver it from the landlord, by action of debt with 
costs; but any contract between the landlord! 
and tenarft, is not to be affected by this act. 


Sec. 53. Unimpreved and untenanted land; tax 
raised by sale of timber Ec. 


If a tax, which is laid on any wnimproved or 
untenanted land, be not paid agreeably to law, 


or, if tenanted by any person, (not the lawful 
proprietor) who is or are unable to pay his or 
her tax, the collector is to make refurn thereo; 
ft to a Justice of the Peace, who is to issue his 
warrant to a constable of the county commanding 
him, to levy the tax by distress and sale of so muci 
of the timber, wood or herbage or other venii- 
ble property of the “ owner” and on the premi- 
ses, as will be sufficient to pay the tax with costs, 
in the manner prescribed by the 17th section 0! 
the act. (Se ante, 17th sec. of the act.) 


County and Township Taxes. 


It should be remarked, that besides the stat: 
or publick tax, there is every year a county ta 
laid by the board of chosen Freeholders of the 
county, for county purposes, as bridges, cour! 
houses, gaols, poor house, &e. 

Also taxes are laid, by vote of the annual town 
meeting, for township purposes, such as, mainted- 
ance of the poor, building pounds, making aud 
working roads, for destruction of noxious animals, 
birds &ce; and for running lines and defending 
the common rights of the township, and other 
necessary charges, 

These levies, whether made by the board of 
chosen freeholders, for county purposes,or by vote 
of the town meeting, in order to save expense 
and preserve uniformity, are assessed, levied and 
collected, generally, by the same persons, at the 
same times and in like manner as the State tax 


es &e. 


¢ The reiurn ought to be very particulc 





setting forth all the facts, authorising a sale. 
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terwards attending to the payment 
of the tax. 

The collector, of the township, might 
be a proper officer to correspond 
with, but he may not be easily known, 
and is elective yearly. 


No. XI. MISCELLANEOUS. 


BAIL, &c. 


102. May debtors pendente lite, be 
yestrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

4. Debtors, pendente lite, cannot be 
restrained, by attachment of proper- 
ty or otherwise, from alienations. 

Where the suit is commenced by 
attachment against an absent or ab- 
sconding debtor, all his estate, real 
and personal, is bound and subject 
to lien in whosesoever hands it is 
found, from the execution of the writ; 
and all alienations &c. by the debt- 
or, pending the attachment, are 
made void. (Rev. L. 356. s. 6. Id. 
734. s. 3, and see post, No. 132.) 





\ 


(1) Afidavit before whom and what to contain. 
, 


Where bail is required in any civil action, 
an affidavit shall be made, and filed, of the cause 
of such action. 

The affidavit may be taken before any judge, 
or commissioner authorised to take special bail, 
or any justice of the peace in this state: or if the 
plaintiff be owt of the state, before any judge of 
any court of judicature or notary public, of the 
state, kingdom, or nation, in which he resides or 
happens to be. 

And the sum, specified in such affidavit, shall 
be endorsed on the writ, and the officer shall 
take bail for that sum, and ne more. And if the 
party swear to the best of his knowledge and be- 
lief, it shall be sufficient. (Aev. L. 404. s. 1.) 


Who may be special bail. 


No person to be special bail, unless he be a 


Jreeholder and resident in the state and of suffi- 


sient property, if the writ issues from the Sup. 
court; but if it issues out of the common pleas, 
such freeholder must be resident in the county, 
where the court is held. (1d. s. 2.) 
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In particular cases the court of 
chancery interposes, by injunction, 
to prevent alienation or changing 
the title or possession of the subject 
in controversy, until further order 
or decree; but this, only, upon gene- 
‘al principles of equity jurisdiction 
in that court, and as understood and 
exercised in the English court of 
chancery. 

BAIL. 


As to bail, our practice, substanti- 
ally, resembles that which prevails 
in Westminster Hall. Where the 
debt is founded on contract, express 
or implied, and sworn to, the officer 
must take a bail bond, and the de- 
fendant is to put in special bail atthe 
return of the writ, and justify bail, 
if excepted to. 

In torts and ether cases of unli- 
quidated damages, as trover &c., 
bail may be obtained by a judge’s 
order, on the writ. See ante, 1222, 
1233, on this subject. (1) 


Certain officers not to be special bail. 


No attorney at law, under-sheriff, sheriff’s de- 
puty, or other person concerned in the execution 
of process, to be special buil. (Id. 8. 3.) 


Judge’s order for bail. 


But noting in this act is to prevent, any of the 
said courts or any judge thereof, from ordering, 
as heretofore, the defendant in any action to be 
held to bail in such sum as the said court or judge, 
under all circumstances, shall think proper to di- 
rect; which sum shall be endorsed on the process 
and bail be taken for that sum. (Jd. s. 4.) 


Recognizance of bail. 


The form of the recognizance of special bail 
(and bai! piece) is prescribed, (Fev. L. 417. 8. 
$3.) and may be taken before any justice of the 
supreme court, if the writ issued from that court, 
or any judge of the court of common pleas out of 
which it issued, as the case is. 

The recognizance of special bail, (and the bail 
piece) must be filed, on the return day of the ca- 
pias, ov on the day after. (Rev. L. 416. 8. 25.) 


Taken in the supreme court, before commissioners. 


So the recognizance of special bail, where the 


wel 
= : 
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LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 





suit is in the supreme court, may be taken before 
any commissioner for the taking of * Bails” in the 
county, and then the cognizors need not appear 
in court to justify as, otherwise, they must, if 
there be an exception to their sufficiency. ¢ 

The following, is an abstract of the law respect- 
ing commissioners for the taking of bails and affi- 
davits. (Rev. L. 185,6, Nov. 17, 1794.) 

* The justices of the supreme court or any two 
of them (the Ch. Justice being one) may by com- 
mission under seal of the court, from time to 
time, empower such and so many persons as they 


think fit in each county, to take recognizances of 


Sail, in actions depending in the supreme court, in 
such form and by such recognizances or bail pie- 


ces, as the said justices have used to take the 
same. 
The recognizance, or bail piece, to be trans- 


t To avoid trouble and delay, the justifica- 
tion ts frequently taken gratis and sent up with 
the recognizance. 

The law does not expressly require two free- 
holders; though the form of the recognizance and 
other expressions, seem to imply this. Yet it will 
be sufficient (perhaps) if there be one, and the 
blank, in the recognizance and bail piece, for 
the other, filled up with John Doe &c. But it 
would be safest, to have two. 

The justification, in the supreme court, may 
be made in court, or before any justice thereof, 
interm or vacation, or before a commissioner for 
taking buils &c. of that court. (Rev. L. 418. 
3. 34.) The justification, in the common pleas, 
may be made in court, or before a judge thereof, 
in term or vacation. (Id. s. 35.) 

The mode of justifying is by affidavit, (stating 
the title of the action) in which the bail, if the ac- 
tion is in the supreme court, sweur, (or affirm as 
the case is) that they (or he) are freeholders and 
resident in the state of New Jersey, and respec- 
tively worth so much (mentioning the sum they 
are buil for) after all their debts are paid. (Rev. 


DL. 418. s. 34.) 
If the justification is in the common pleas, the 


affidavit is in ihe same form only stating, that 
the bail are freeholders and residents in the coun- 
ty (naming the county) for which the court is 
held. (1d. s. 35.) 
The affidavit is to be signed by the judge and 
filedin the court 





A. All deeds, grants, sales, leases, 
assurances or other conveyances 
whatsoever, made by virtue of letters 
of agency, powers of attorney or oth- 
er powers or authorities whatsoever, 
made before the 17th Mar. 1713-14 
and entered on the publick books of 





mitted to the office of the supreme court, and be 
filed by the clerk, within the time allowed for 
putting in special bail. Such recognizance, o1 
bail piece, to be of the like effect, as if taken, de 
bene esse before any justice of that court. (fev. 
L.136. 8.1.) + 

The cognizors shall not be compelled to appear 
in court to justify themselves; but the same may, 
and is directed to be, determined by affidavits 
taken before the said commissioners, who are to 
take the same, and also to examine the sureties 
on oath or affirmation, touching the value of their 
respective estates. (Jd. s. 2.) 

They may also administer an oath or affirma- 
tion, to any person in or concerning any cause de- 
pending or to be depending in the S.Court, which 
affidavit is to be as effectual, as if made before 
any justice of that court. (Jd. s. 3.)” For more, on 
this head, see ante, 1222. 


Showing cause of action. 


We have no law or rule of court, by which a 
plaintiff or his agent or attorney, where the de- 
fendant has been held to bail, may be called up- 
on to show some cause of action, other than by 
the affidavit, or any method whereby the defen- 
dant may have the bail reduced§ or be discharged 
on common bail, however enormous the bail is, or 
though the demand ean be shown entirely false. 
Any plaintiff, of whatever character or condition, 
who will swear to the best of his belief, may 
send any man in society to a gaol, and keep him 
there, tint'l the suit is ended. The defendant, in- 
deed, if he can find freeholders to be his bail, may 
escape, but this is not always to be obtained, and 
at all times, he is subject to be seized by his bail 
and sent to prison. 


Who may make the affidavit. 


The oath must be made by the plaintiff himself. 
Happily, we have not yet allowed this arbitrary 
power, of sending men to gaol for pretended de- 
mands, to depend ‘upon the bare belief of merce- 
nary agents, hired to drive forward claims, and 
only intent upon enforeing compliance, for their 
own advantage, and regardless of all beside. 

+ The bail piece is made out by the attorney 
for the debtor and signed by him in common form, 
and filed with the recognizance; these ought al- 


ways to be sent up and filed. 
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records of the Eastern or Western 
divisions of the colony, (state) are 
declared valid, and bind constitu- 
ents, as if executed by themselves. 
And all lands, tenements or here- 
ditaments afterwards sold, conveyed 
or disposed of, by virtue of such pow- 
ers or authorities, such powers shall 
be first provec and entered on the 
publick records, after which, all 
grants &c. made pursuant thereto, 
shall be as good and valid &c as if 
made and executed by the constitu- 
ents. (Act Mar. 17. 1715-14. Rev. 
Late? 
The 7th section of the act of 1718— 
14 above recited, relates to powers 
of attorney only, merely providing, 





that when proved and entered on the 
publick records, any conveyance 
made pursuant thereto, shall be as 
valid, as if such conveyance was 
made by the constituent. 

How such powers of attorney are 
to be proved, or before whom, is not 
prescribed. But the practice has 
been to record them, when proved 
(or acknowledged) in the manner 
prescribed for conveyances, and be- 
fore the same officers, who may take 
such proof &c, by law, in or out of 
the state. 

The rule therefore, as to powers 





of attorney to convey real estate, to 
authorise the recording them in the | 
secretary’s or Clerk’s oflices will be, | 
to follow the method prescribed for | 
the acknowledgment or proof of con- 
veyances, intended to be recorded. | 

For this, when proved &c. wiihin 
ihe state, see ante No. 18, 19, 20, | 
21, 22, 23, 26. 

And if proved &c, without the state 
and in some other state or territory 
of the U. S. see ante, No. 24, 25, 26 

And if proved &c in a foreign coun- 
try, see ante. No. 27. 

It is not to be understood, howev- 
er, that the original power, may not 


ne eee 





be proved, on the trial, as any other 
instrument may be by the rules of 
law, notwithstanding the expre&sion 
used in the act of 1715-14, in res- 
pect of their being first recorded. 

As to exemplification of copies, of 
deeds and writings, recorded &c in 
foreign parts, orin any other of the 
U.S. sce ante, No. 72, 73, and the 
notes. 

And see, also, what is said with 
respect to books of record and trans- 
cripts, ante 1203, 1205, 1242. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage 2 
4. The title of every inhabitant who 
is now his majesty’s natural born 
subject, under any patent or pur- 
chase of lands &c. granted to or 
made by an alien at any time inhab- 
iting in this colony at or before the 
publication of this law, shall not be 
defeated merely on the pretence of 
alienism in the grantee or purchaser, 
or any person holding as by descent 
or otherwise, since such grant or 
purchase, but such title shall be good 
&c. any such plea notwithstanding. 
(Act 26. Sep. 1772. Pat. L. 26.) Not 
printed in the Revised Laws of 1820. 

lien friends, may take morigages. 

The right, title and claim, of any 
alien friend, his heirs, ex’ors and 


-adm/’rs and assigns, under any deed 


of mortgage of lands or real estate, 
shall not be defeated at any time be- 
fore or after the publication of this 
law, merely on the pretence of alien- 
ism in the grantee or mortgagee, but 
shall be good &c, any such plea not- 
withstanding. (Rev. L. 96. s. 1. Nov. 
95. 1789.) 

And all persons, their ex’ors &c:; 
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being alien friends, may hereafter 
commence and prosecute actions &c. 
in any court of law or equity upon 
any such deed or mortgage, as if he, 
his ex’ors &c. had been naturalized 
or natural born sdbjects. (id.s. .2) 


(1) 
ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 

regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 
4. The right to adm’n, is regu- 
Jated, on the construction of our own 
statute. Nevertheless, that is con- 
formable to the 21 H. viii. c. 5, which 
is copied in our act of March 2, 1776. 
(Rev. L. 174, s. 7.) 

All that is material on this head, 
of the “right to administration,”’ 
will be found at No. * VII Distribu- 
tion” ante 12513; and particulaly at 
12538. 

For other matters, respecting the 
appointment of adm’rs, their rights, 


(1) Aliens, except in respect of the right of 
taking real estate in mortgage, stand on the foot- 
ing of the common law, and the laws of the U. 
States. 

Why, alien friends, are not permitted to pur- 
shase and hold real estate in New Jersey, I do 
not know. It seems to me, most impolitick and 
unwise to keep up this restriction here. Even 
in states where immense bodies of land are waste 
and cheap, and foreigners might, possibly, become 
monopolists, this disability, from motives of poli- 
cy, has been removed. (See Pennsylvania ante 
261, No. 104, where it is seen, that alien friends, 
are permitted to purchase &e. to the amount of 
5000 acres; and which, by the least contrivance, 
they may extend, to 500 thousand.) 


Act of 1794. 


By this act, passed Feb. 6. 1794, (Pat. L. 
123, 8.) alien friends, were allowed to purchase 
and hold lands &c. in fee, at any time after the 
passing of the act, until the Ist Nov. 1799. 

But they were not to be elected into any office 
of profit or trust, or to vote in any election for 
choosing members of the legislature, until natu- 
ralized. 

By the same act, also all purchases mae by 

















duties, &c. see ante 1185 to 1198; 
and post Vo. 107, 108, 139. 


Guardianship. 

No English statute respecting 
guardianship, is in force in New 
Jersey. Though certain statutes of 
G. Britain concerning it, have been 
copied into our code. (See Rev. L. 
156. Id. 206.) - 

In general, the right to guardian- 
ship, where the father is dead, (and 
except in case of testamentary guar- 
dians and guardians in socage) is 
determined by the ordinary or the 
orphan’s court, on application, they 
having concurrent original jurisdic- 
tion; and where the orphan’s court 
grant letters of guardianship, an ap- 
peal lies to the ordinary. (Rev. L. 
776, s. 1. Id. 777, 8. 6. Id. 784, Ss. 27, 
28.) (1) 

It is understood, in the construc- 
tion of the 28th sec. of the act, (Rev. 
L. 784,) in respect of the right to 
guardianship where the infant is un- 
der 14, that it is in the just discretion 
of the court, to admit the mother or 





aliens antecedent to its passing, were confirmed 
(id. s. 2. 


Act of 1799. 


The foregoing act, by another (passed Vor. 
20.1799, Pat. L. 452.) was continued for 5 years, 
on condition that the alien previous to the pur- 
chase, shoukl have declared his intention to be- 
come a citizen agreeably to the act of Congress 
passed June 18, 1798. 

Neither of these acts are printed, in the Rev 
L. of 1820. 


Act of Nov. 27, 1822. 


Tt enacts, that all aliens in this state, who have 
been in the U. States for a less term than 5 years, 
shall be exempted from common militia duty. 
(Pamph. Laws 47th Assembly.) 

(1) At page 1198, in the note Orphan,” 
Court,” [have said or rather it is to be implied 
that an appea/ does not lie from the O. Court to 
the prerogative court, in cases of guardianship. 

But an appeal lies in this case. (Atev. L. 784, 
8. 27. And see ante 1197, where this mistake 1 
corrected.) But no time is limited for such sp- 
peal. 








lew 
s of 
een 


an- 
und 
ar- 


the 
hey 
lic- 
urt 


” * 
Q7, 


ev. 
to 
un- 
‘on 
or 


ned 


for. 
ANS, 
pur- 
be- 


TeSs 


Rev 


ave 
ars, 
uty: 


” 


lied 
‘t to 
D. 
84, 
el 
3]- 





SSA Go ONE ino. 


ty 


(1821,2.] NEW JERSEY. srare Law, ann REGULATIONS 1279 


next of kin, or any one or more of 
them, or a stranger in exclusion of 
all. (1) 

Where the orphan is 14 or up- 
wards, he applies by petition to the 
orphan’s court, who must appoint 
the person he chooses, on his giving 
such bond and sureties as the court 
approves: If the orphan is under 14, 
the appointment is made on applica- 
tion to the orphan’s court by some 
one entitled, namely the mother, or 
next of kin, in which case the 
court determines the right, if there 
be any dispute, and may grant the 
guardianship to the widow or next 
of kin, or to either or any one or 
more of them, or to a stranger, in 
their discretion as before observed ; 
and the surrogate issues letters of 
guardianship, as the court directs. 
(See Rev. L. 784, Ss. 27, 28.) 

The guardian has the custody both 
of the person and property of the 
ward under such letters, where the 
appointment is made of a guardian 
to one of 14 and upwards, until he 
is 21; and if under 14, until he ar- 
rives to 14, and then he may choose 
another; but until he does choose, 
the first guardian and bond continue. 
(Id. ) 

For what relates to this subject, 
generally, see ante, from page 1185, 
to 1198, sparsim. ‘he several acts, 
on the subject of guardians, are Rev. 
L. 156, 208, 227, 398, 402, 597, 696, 
776 to 784. 

In respect to the rights of a guar- 


(1) See. 1. Coxe, 397. Eldridge and wife 
appts. v. Lippincott, appee. (1795.) 

In this case, the O. court had appointed El- 
dridge, a stranger, to be guardian to the persons 
and estate of the 4 children in exclusion of the 
mother, who had married Lippincott. 

On certiorari, in the supreme court, the decree 
was affirmed. The court said, that the orphan’s 
court had a discretion, but they must exercise it 
justly, and if they had assigned an insufficient 





reason for preferring a stranger, the court would 


dian over the person and estate of 
his ward, whether under or above 14, 
where letters have been granted, or 
where a person is entitled as father, 
guardian in socage, or by deed or 
will, they are not fully determined by 
the statutes, but depend on the com- 
mon law. 

The orphan’s court, however, has 
full jurisdiction over all guardians 
and trustees, to call them to account, 
and the accounts of guardians are 
regularly exhibited and settled. 
(Rev. L. 777, 8. 6 Id. 402, s. 3, Td. 
786, s. 30, 31, 32.) 

See also, ante 1188, 1191, and 
orphan’s court 1185, per fot. 

A testamentary guardian, or in so- 
cage, or other guardian, within 3 
months after acceptance of, or ap- 
pointment to his office, is to deliver 
aninventory &c: For the particulars 
of their duties, see ante 1194, “XXII. 
Testamentary Guardians:’’ What is 
there stated, under head of “ Ren- 
dering inventory and annual ac- 
count,” is applicable to all guardi- 
ans as well as testamentary. See 
Rev. L. 402, for the general duties 
of guardians, after acceptance or ap- 
pointment. 

In general, as to the rights of ac- 
tion, the form of actions, and the du- 
ties, powers and obligations of guar- 
dians, the common law determines. 

It is understood, that the jurisdic- 
tion of Chancery, in regard to the ap- 
pointment of guardians and its su- 
perintendance of the persons and es- 





reverse the decree ; but having ass:gned none, this 
court, in the absence of all proof to the contrary, 
must presume the O. court had acted upon ade- 
quate reasons. 

It appears, there had been an appeal in this 
case to the ordinary, which was dismissed for 
want of jurisdiction. But at that time the act, m 
existence, did not give an appeal, in case of guar- 
dianship committed by the erphan’s court. (See 
Pat. L. 68, «. 12.) 
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tates of minors, is not taken away by 
any of our statutes. (1) 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c ? 

A. Guardians may be appointed by 
deed or by will, for 21 years or any 
less time. 

It is enacted, that when any per- 
son hath or shall have, any child or 
children under the age of 21 years 
and not married at the time of his 
death, it shall be lawful for the fa- 
ther of such child or children, wheth- 
er born at his decease or in ventre 
sa mere, or Whether such father be 
within 21 years of age or of full 
age, by his deed, executed in his life 
time, or by his last will and testament 
in writing, signed and published by 
him in presence of 3 subscribing wit- 
nesses, and proved and recorded in the 
manner prescribed by the law of this 


(1) It should be observed, here, that our stat- 
ute enactments relative to the appointment oi 
guardians, by the Ordinary or orphan’s court, and 
whether the orphan is above or under 14, do 
notapply nor can be exercised, where the futher 
is living. 

An orphan is, a ‘fatherless’ child ; and the 28th 
sec. of the act, (dtev. L.724) limits the jurisdic- 
tion of the orphan’s court to the case of orphans 
of 14 years of age or under 14; and the terms 
of the section sufficiently prove, that it is only 
where the father is dead, that any appointment 
ean be made by that court. 

The father, by the common law, and whichis 
our law, has the absolute right, without any let- 
ters or commission for that purpose, tothe cus- 
tody and guardianship of the persons of his chil- 
dren until 21; and in like manner, to the pos- 
session and management as guardian, of any real 
estate which may belong to them, being ac- 
countable for the profits &c. (ev. L. 156. Ld. 
208.8. 1.) Copied from English statutes. 

The act at p. 208 of the revised laws, is very 
material, in respect of its prohibition of waste, 
and care of the inheritance of the ward. 

But this guardianship, so far as respects lands 
or other estate, (not in respect of his person) con- 
tinues only to 14, when the child may chuose a 
guardian: This he did, at common law, by a mere 
instrument under his hand: (See the form Jac. 
L. Dict. Guardian.) 


_ State, fo dispose of the custody and 


| tuition of such child or children, du- 


ring the time they or any of them 


are under 21 yearsof age or any less 


time, to any person or persons, in 
possession or remainder: And fur- 
ther, that such disposition shall be 
| good against any persons claiming 
‘the custody and tuition of such chil- 
dren, as guardian in socage or other- 
wise ; and the person or persons to 
whom the custody of such children 
shall be so disposed or devised, may 
maintain anaction of ravishment of 
ward or trespass against any person, 
for wrongtully taking away or de- 
taining any such child &c. for the re- 
covery of such child &c, and dam- 
ages for the same, for the use of such 
child or children. (Rev. L. 227. s. 
10.) 

And it is further provided, that 
the persons to whom the custody of 
children shall be so disposed and de- 
vised, shall and may take into their 











And this he may do yet, as far as I see, neither 
the ordinary or orphan’s court, in that case, hav- 
ing any jurisdiction. But after the child arrives 
at 14, and then chooses a guardian, the choice 
must be made and the bond given as prescribed, 
in the act establishing the Orph. Court. (See 
Rev. L.784. s. 28.) And then it is done, on peti- 
lion to the orphan’s court and a bond is given, 
the minor choosing his father, or any other per- 
son. 

But if the father is dead, then the provisions 
of the statute in respect of a petition to the or- 
phan’s court, where the minor is 14, or of appli- 
cation by persons entitled, where he is under 14, 
properly apply : 

In practice, however, even where the father 
is living and the child is 14, if a guardian becomes 
necessary, a petition is made by the minor to the 
orphan’s court, for his father or other person to be 
appointed, on the usual bonds ; and so, if the child 
is under 14, for the court to appoint a guardian, 
though the father is living. 

There is no little confusion, on this subject of 
Guardian and Ward, in the English law, which 
we are governed by, except in the particulars, 
where our statutes have introduced some posi- 
tive regulations. (See 1. Blae. 487. 3. Bac. Tit.- 
| Guard. 401.per tot.) See aiso post No. 106: 
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custody, for the use of such chil- 
dren, the profits of their lands &c, 
and also the custody of their goods, 
chattels and personal estate, until 
they are 21, or any less time, accord- 
ing to such disposition or devise, 
and may bring such actions in rela- 
tion thereto, asa guardian in com- 
mon socage might do. (dd. s. 11.) 


(1) 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 


(1) It will be perceived, that these sections are 
almost a copy from the 12. Car. i. c. 24: The 
principal difference is, that 2 credible witnesses 
are required to a will disposing of guardianship, 
in the Stat. of Car ; and nothing is said of its 
being proved or recorded, whereas, our statute 
requires 3 witnesses toa will disposing of guar- 
dianship, and that it should be proved and re- 
corded. 

For the construction of the Stat. of Car. iz. 
see 3 Bac. Guard. (A.) 3. 405. 

Here, testamentary Guardians are to appear 
in the orphan’s court, accept the guardianship, 
give bond &e. (See Rev. L. 402.) Also ante, 1194. 
XXIL XXII. on this head. 

It will be observed, that though the act, rela- 
tive to guardians, ( Rev. L. 402.) requires 4 
bond from testamentary guardians, yet a guar- 
dian in socage, is not required to appear in court 
and accept, or to give any security, although he 
is tofile an inventory, and account &c, as the tes- 
tamentary guardian must. See also ante No. 
103, 


Guardianship Bond. 


The donds of guardians, (which are always giv- 
en inthe name of the ordinary) are to be prose- 
cuted, upon request to the ordinary and at the 
expense of the person aggrieved ; and the mo- 
nies recovered, are to be applied to making good 
the damages sustained by the non-performance of 
the condition as the ordinary, by his sentence 
or decree, may direct. (Rev. L. 784 8.26.) 

(2) The order of paying debts, by the com- 
mon law, may be stated, generally, as follows : 

1. Funeral charges, office fees, and as I pre- 
sume, aretainer of a reasonable sum for commis- 
sions, expenses Ne. 

11. Debts of record, as judgments and decrees 
in equity, whether such judgments were obtained 


168 


gard to the order of paying debts by 
ex’rs and adm’rs, in force &c? 

4. Where Ex’ors and adm’rs do not 
proceed, as upon aninsolvent estate, 
we have no law, so far as respects the 
order and priority of payment of debts 
and administration of the personal 
assets, other than the common law ; 
except that an ea’or, being a debtor, 
is not released from his debt by such 
appointment, unless, so expressed 
in the will; but it isto be assets and 
so accounted for. ( Rev. L. 573.) (2) 





against the deceased, or the ex’or or adm’r, by 
confession or otherwise, and if there are more 
judgments than one, those should be paid first, 
on which executions have issued, according to the 
priority of the execution ; but before execution, 
ihe ex’or or adim’r may pay which he pleases, 
first. 

ul. Next follow, all debts by specialty ; as 
bonds, bills, covenants broken, and rent due ; 
und rent, whether on a written or parol lease, 
stands in equal degree with specialties. 

All these debts, (in class 111.) are of equal 
degree, and the ex’or or adm’r may pay 
which he will first, if all are due; but ifa suit is 
brought, he must pay that one first, unless he con- 
Jesses judgment to another, as he may do among 
debts of equal degree, and thereby give a prefer- 
ence by such judgment. 

And so an ex’or or adm’r may pay a simple 
contract debt before a speciulty, if he have no 
notice in fact, of such speciality, but not before a 
jadgment or decree, for of a debt of record, the 
law obliges him to take notice. 

iv. After these, come in simple contracts, as 
book debts, notes, (not under seal) bills of ex- 
change, promises, bargains and the like ; all these 
being of egual degree, the ex’or or adm’r, may 
pay which he will first; but he who first brings 
an action on these, must be first paid, unless the 
ex’or or adm’r confesses judgment to another 
creditor of the same degree, which he may do, 
as before mentioned. 

v. Where the ex’or or adm’r is a creditor, he 
may retain for his own debt against all creditors 
of equal degree, but not against debts of superior 
degree. 

Our laws give no preference to debts, of any 
kind, due to the state; they stand, only, on the 
footing of other ticbts, according to their degree 


It may be well to observe here, that all debts 


b 





due tothe 17. States, of whatever degree, are (0 be 
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108. May ex’rs and adm’rs givea 

preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 
4. They may give a preference, by 
confessing judgments, as against the 
personal estate or assets in their 
hands, but such confession of judg- 
ment may amount to a devastavit, in 
respect of other creditors, having 
debts of a superiour degree. (See 
the note to No. 107 ante.) 


Lands cannot be sold, on any judg- 
ment against ex’ors or adm’rs. (Rev. 
L. 434. s, 18.) 

But where judgment is obtained 
against them, the creditor, if his ex- 
ecution against the personal estate 
remains unsatisfied, may compel a 
sale of real estate, (if any there be) 
by certain proceedings against the 
ex’ror adm’r. (Rev L. 782. s. 20.) 
And see ante, 1190. XV. 

And, where the ex’or or adm/’r 
finds the real estate insufficient to 
pay the debts, he may, voluntarily, 
apply to the Orphan’s Court, for an 
order to sell so much of the real es- 
tate, as will be sufficient. Ifthe heirs 
or devisees have not sold it. (Rev L. 
435. Ss. 19, 20, 21, 22, 23, 24.) See 
post, as to the right of heirs and de- 
visees to alien the real estate. 

For the mode of proceeding, ad- 
vertising &c. by ex’ors adm’rs and 
guardians, to obtain a sale of lands, 
see ante 1194, XXIII. and 1195, 
XXV. per tot. 


Insolvent Estates. 


It is to be observed, that what has 


been mentioned in answer to Vo. 107, | 








paid by ex’ors and adm’rs, as well as by assignees 

of insolvent debtors, bankrupts, and persons who 

distribute the effects of abseonding and concealed 

or absent debtors on attachment, before a// other 

debts. (2 Vol. 595. L. Cong. Mar. 3,1797. 3 
Tol. 197. Mar. 2, 1799.) 


108, in regard to ex’ors or adm’rs 
paying debts according to their pri- 
ority, as at common law, is upon the 
supposition, that they proceed to ad- 
minister as upon a solvent estate, in 
which case, they are to pay the debts 
according to legal priority as afore- 
said, and are liable, out of their own 
estates, as at common law, to credi- 
tors for any devastavit or misappli- 
cation of the personal assets, or assets 
arising from the sale of real estate, 
(which by such sale become personal 
assets ;) and adm’rs,’who give bonds 
to adm’r according to law, would be 
liable as well as their sureties on 
such bonds, to creditors, for any de- 
vastavit, their debts and a devasta- 
vit, being first established at law. 


But to avoid the danger arising to 
them from so administering the es- 
tate, and to provide for a more equi- 
table distribution of assets among 
creditors, ex’ors and adm’rs may 
proceed as upon an insolvent estate, 
if they believe it to be so, and are 
desirous in all events, to avoid the 
difficulties and risque of administer- 
ing the assets upon common law prin- 
ciples: And it is to be further re- 
marked, that now, if they were so to 
proceed, and pay away all the assets 
in due order of the common law, if 
any debts should remain unpaid, 
such unpaid creditors might, per- 
haps, recover their debts, against the 








ex’or or adm’r, or at least such por- 
| tion as they would have been entitled 
_ to, had the ex’or or adm’r proceeded, 
-as he ought to have done, upon an 
_insolyent estate, whereby each cre- 
ditor would have received his just 
proportion. But there are no deci- 
sions on this head, and no opinion is 
given. 

The mode of proceeding, as upon 
an insolvent estate, (and in all pru- 
| dence, ex’ors and adm/’rs should s0 
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proceed, where they can reasonably 
make the oath or affirmation requi- 
red, as in no event can it be preju- 
dicial to creditors) is directed by an 


(1) INsorvenT Estates. 


1. Equal distribution. 


The estate real and personal of a testator or in- 
testate, who has died since June, 13, 1799 or shall 
hereafter die, in case the same shall be insufficient 
to pay all his debts, shall be distributed among his 
or her creditors, in proportion to the sums that 
shall be due to them respectively, except as here- 
in after excepted. (s. 1.) 


0, Suits not to be brought within 6 months; 
debts preferred. 


To enable ex’ors and adm’rs to examine into 
the condition of the estate and to ascertain the 
amount and value of it, no action in law or equi- 
ty shall he brought against them within 6 months 
after the decease of the testator or intestate; wn- 
less it be on suggestion of fraud, or for the phy- 
sictan’s bill during the last sickness, funeral char- 
ges and expenses, and any judgments entered of 
record against the decedent in his life time, and 
unsatisfied, all which shall have preference and be 
first paid out of the personal and real estate of 
the testator or intestate. (s. 2) 


3. Application to Court. Notice to creditors. 


Where an ex’or or adm’r shall, by application 
in writing, represent to the orphan’s court of the 
proper county, on oath or affirmation taken be- 
fore any of the judges of said court, that the per- 
sonal and real estate of the decedent is insufficient 
to pay the debts of the deceased, according to the 
best of his knowledge and betief, the court shall 
thereupon directy the executor or administrator, 
to give public notice to the creditors of the estate 
to exhibit to the ex’or er adm’r, under outh or 
affirmation,} their claims or demands against the 
estate, within such time as the court appoints, 
not exceeding 18 months nor less than 6 months, 
hy setting up advertisements in 5 of the most pub- 
uc places in the county for the space of 2 months, 
and also, advertising the same, for the like period, 
in one or more newspapers printed in this state, 
as may be appointed by the court, and such fur- 
ther notice, if any, as the court shall direct. (s. 3.) 


T There should be a regular order on the mi- | 


nutes of the court, stating the application, &c. 

+ No officer is pointed out, before whom thas is 
to be made, it may, therefore, be taken before 
any judge, justice, or magistrate, where the cre- 
ditor resides; and should be very special, stating 
all credits, and the exact sum due. 


act passed June 12th 1820. (Rev. L. 
766,) 

The substance of this law, will be 
found below, Note (1) 





4. E2’ors or adm’rs to report claims, and give 
2 months notice of report. 


The ex’or or adm’r is to make report to the 
next term after the limited time exfnres, of the 


several claims and demands exhibited against the 
estate, particularly specifying the demand and 
amount, at the time of the report, and whether, by 
judgment, decree, bond, note, book acccount or 
otherwise, giving at least 2 months notice of his 
intention to make such report i Sof the most pub- 
lic places of the county. And when there shall 
not be 2 months from the expiration of the limit- 
ed time and the succeeding court, the report and 
notice, te be to the term after. (s. 4.) 


5. Ex’rs or adim’rs, with report, to exhibit an ac- 
count of estate. 


At the time of making the report, the ex’or or 
adm’r, under oath or affirmation as aforesaid, is 
to exhibit to the court, a true and just account of 
the monies, goods, chattels, rights and credits of 
the decedent, which have come to his knowledge, 
hands or possession, and also exhibit at the same 
time an inventory of the real estate of the dece- 
dent, which may have come to his knowledge, and 
the value thereof, as near as may be, under oath 
or affirmation. (s. 5.) 


6. Claims in dispute, how settled. 


Any creditor or person interested, by himself 
or attorney, may appear at the same term, (of 
the report) and file exceptions to the account and 
exhibition of the ex’or or adm’r,im respect of 


the amount or value of the real and personal es- 
tate; and, in like manner, the e2’or or adi’r, 
(or other person interested) may file exceptions 
against the claim or demand of any creditor, ex- 
hibited as aforesail, or any part thereof; and the 
court may proceed to hear the proofs and allega- 
tions in the premises, at the same or any subse- 
quent court, as may be expedient, and on such ea- 


ceptions, decree aud determine, in regard to the 








said claims and demands of creditors respective ly, 
and on the account of the ex’or or adm’r in re- 


spect of the Personal estate, as may be just and 


lawful; and if no exception be made against any 
'elaim or demand of a creditor as aforesaid, it 


shall he deemed as justly dae, and so, in [ke man- 


ner, the account of the executor or administra 
tar not excepted to, shall be allowed and held as 
| true ; Provided, that either party may appeal 
; from such decree to the Ordinary, within 20 
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JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. In 1812, Feb. 4, it was enacted, 
that no estate, after the passing of 
the act, shall be considered or ad- 


judged to be an estate in joint-tenan- 
cy, except it be expressly set forth, in 
the grant or devise creating such es- 
tate, *‘ that it is the intention of the 
parties to create an estate of joint-ten- 
ancy and not an estate of tenancy in 
common*” 





days from rendering the same, and not after. 


(s. 6.) 
7. Declaring the estute Insolvent. 

If on the adjustment of the claims and demands 
of creditors, and consideration of the amount of 
the personal and rea! estate, it shall appear tothe 
court that the real and personal estate is msuffi- 
cient to pay the debts, and that the estate is like- 
ly to become insolvent, the court shall so decree, 
and shall order and direct the ex’or or adm’r to 
proceed us if the estate was insolvent, and to 
muke sule ot tie whole or any part of the real es- 
tare of the decedent, trom time to time, as may 
appear expedient, in such manner as is directed 
by ex’ors and adm/’rs to be done, in the 21st and 
22d sections of the act entitled an “act making 
lands liable to be sold for the payment of 
debts, passed Fed. 18th 1799, any thing in the 
24th section of said act to the contrary notwith- 


standing” {7 


8. Creditors, ex’ors or adm’rs may elect to 
have disputed debts, settled at law &c. 


If a creditor, whose demand 's excepted to as 
aforesaid shail, at the same term when the ex- 


ception is made, e/ect to proceed at common law |: 
or in equity, in preference to a determination by | 


the court, such creditor, shall so proceed imme- 


or adm’r if any, shall be the amount on which a 


{ This decree of the court, that the estate 


appears likely to become insolvent, and order di. | 
recting the ex’or or adimr to proceed as upon an | 
insolvent estate, and to proceed to sell lands, | 


should be regularly drawn up, and entered on 
the minutes of the court, with all proper recitals. 


The act referred to and the sections, directing | 


how and upon what notice ex’ors and adm’rs 
are to sell the real estute, will be found in Rev: 
L. 436. s. 21. 22. 

These sections only relate to the manner of 
advertising, and making a deed: See ante pure 
1195, under heads “ Advertising sale’? and 
“ Deed,” for the direction ; only observing, that 
the subsequent act, there spoken of, requiring 
additional notice of sule Rev. L. 671, need not be 


pursued in this ease. (s.7.) 
There is no order, in this case, to show 
cause €c. 





| tions, by attachment. 








rateable proportion shall be paid as aforesaid, 
And in case the ex’or or adm’r shall elect, at the 
same term, that the claim of the creditor so ex. 
hibited against the estate, shall be determined at 
common law or in equity, the creditor shall pro- 
ceed, in either court, as his case may be, and the 
sum recovered shall be the amount on which a 
rateable proportion shall be paid as aforesaid ; and 
the court in which any such action is brought, 
shall take order that it may be determined as 
speedily as possible, (s. 8.) 


9. Accruing debts may be exhibited. 


Creditors may exhibit to the ex’or or adm’r, 
not only debts due, but to grow due in future, ma. 
king in such case a reasonable redate of interest, 
when interest is not aceruing on the same (s. 9.) 


10. Distribution of the estate. 


The proceeds of said real and personal estate 
of the decedent, which shall come to the hands of 
the ex’or or adm’r, (the preferred deSts, as men- 
tioned in the 2d sec. of the act, and the reasonable 
allowance which may be decreed by the court to 
the ex’or or adm/’r for care and expenses, being 
first paid) shail be distributed to the said several 
creditors, in Proportion to the sums that shall be 
found due to them respectively as aforesaid, wider 


| the direction of the court from time to time, as 


diately, and the sum recovered against the ex’or | ; 
| may be found conventent and just, and the court 


may enforce obedicnec to such orders and direc- 


(s. 10.) ¢ 


+ Nothing is said about the sale of personal 
property and collection of the debts &c. In these 
respects, the eax’or or adm'r proceeds as he would 
do in ordinary causes, and in due time, viz. after 
all divideiits made, is to settle his account in the 
Orphan’s court, us in uny other case, charging 
himself with the inventory, and all sums received, 
both from the personal and real estate sold, and 
crediting himself, by all debts in whole or part 
paid to creditors, and all expenses Cec. as 3s 


usual. 
In the mean time, as monies are collected, di- 


vidends are to be made under an order of the 
court, directing the time, notice, and proportion 
on the dollar Ge. 

And if any questions arise, the ex’or or adn’r 
should take the opinion of the court, for his 
guide. — 
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Where, 
joint-tenancy is expressly created 
within the terms of the act, all the in- 
cidents of such an estate, at common 
law, would ensue, we having no sta- 


tute, which changes the common 


Jaw. (1) 
SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 


(1) In respect of Partition among joint-tenants 
coparceners and tenants in common, see ante, 
1250, * Partitions,’ in the Wote. Rev. L. 89, 299. 
597. In respect of the action of ‘account’ between 
them, see Ftev. L. 156; and of waste done by 
either, see Fev. L. 209. 

The act ‘for prevention of waste’ was passed 
March 17, 1795. (dev. L. 208.) And is a very 
important statute. 





it. Creditors not exhibiting their claims, barred. 


Ifany creditor shall not exhibit his claim to 
the ex’or or adm’r as aforesaid, within the time 
limited and prescribed by the court, he shall be 
forever barred from prosecuting or reeovering 
his said demand, wn/ess the estate shall prove szf- 


r 


however, an estate of 


1285 


4. Our law, with regard ‘to the ef- 
fect and operation of instruments 
sealed and unsealed, is the common 
law. 

111. Is a scroll &c. equivalent to 
wax &c? 
4. See answer, No. 7, ante p- 1201 
and the note. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 





12. Provision where actions are commenced. 


If an action is fending against an ex’or or 
adm’r, at the time of making the application, 
(mentioned in the 5d section of the act, repre- 
senting the estate insolvent) or any action shall 
be brought against the ex’or or adm’r after the 
application made, the plaintiffs may proceed to 
final judgment, unless the claim shall be adjusted 
as before directed or otherwise, (that is by the 
court, or by not being excepted to) but no exre- 








ficient, after all debts exhibited and allowed are 
fully satisfied, or such creditor shall find some 
other estate, not inventoried or accounted for by 
the ex’or or adm’r before distribution, in which 
case, such creditor shall receive his rateable pro- 
portion of the same. (s. 11.) 7 


} The meaning of this is, that creditors 
who do not exhibit their demands within the tame 
limited, are not thereby to be precluded from re. 
covering such demands, if the estate accounted 
for, by the ex’or or adm’r, will pay all, but they 
are postponed until all other claims exhibited are 
fully paid. 

But where it shall happen, after the final dis- 
tribution among creditors who have exhibited 
their demands, and such creditors not having 
received full payment, that any creditor who has 





not exhibited his demand, shal! discover estate 
which the ex’or or adm’r has not accounted for 
on such final distribution, this new discovered 


or adm'r, and then becomes a separate fund 
which is te be distributed between the creditors 
who have exhibited their demands and the cre- 
ditor who discovers the properts, in proportion 
to their respective debts. ! 


| 
| 
| 
pn operty is still to vo into the hands of the ex°ar 
| 
| 


cution shall issue in any case after making the 
application, and the amount of such judgment, 
when recovered, shall be the sum on which the 
creditor shall receive his rateable proportion 
(s. 12.) + 


+ Jt will he observed, that no action can be 
brought until 6 months after the death of the 
testator or intestate, except for the preferred 
debts. 

But after that period, actions may be brought 
and be depending when the ea’or or adm’r re- 
presents the estate insolvent; in such case the 
plaintiffs may proceed to judgment if they will, 
even without exhihiting their demands, but are 
not to have execution, only receiving a dividend 
on the sum recovered ; or they may exlubit their 
demands. within the time, and have it settled in 
the orphan’s court, as others are settled. 

So after the application, any creditor may, 
doubtless, (within the time of limitation) proceed 
by action, without exhibiting his demand, to 
judgment, and be entitled to his rateable propore 
tion ; for the act does not prevent creditors from 
proceeding by action within the limited time, if 
they choose so to do. Atleast this wauld seem 
the proper construction of the act. 

This application, by the ex’or or adm’r, as on 
an insolvent estate, may be made at any stage of 
his adnv'n. 

If he, supposing the estate solvent, has pro- 
ceeded to pay off debts in legal order, that is 
ir full, or according ta their legal preference at 
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A. They are. See ante, 1253, and 
note (2) there. Also 1256, XI. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. 'Vhey are not. 


ALLUVION. 
114. Does the common law in re- 


spect of alluvion prevail ? 
4. ‘The common law prevails. 





13. Overplus, how distributed. 


When there is an overp/us, after all debts &e. 
paid, it shall be divided among the heirs of the 
intestate, in such proportions as real estate would 
descend tothem; and if there be a will, then as 
the will directs. (s. 12.) 


MISCELLANEOUS. (Heirs and Devisees.) 


With respect to the Payment of Debts, it may 
in this place be proper to take notice of our law, 
as it respects swits against, and the liability of 
heirs and devisees, of an intestate or testator. 


1. Creditors may sue heirs and devisees. 


Act March 7. 1797. Rev. L. 291. 


Every creditor, whether by simple contract, 
or specialty, and whether the heirs are mentioned 
therein or not, may have his, her or their action, 
against the herr and heirs at law, of any debtor 
who dies intestate seized of any messuages, lands, 
tenements, or hereditaments; and in case the 
debtor made any last will, then against the heir 





common law, and so leaves other creditors un- 
paid, or not in proportion to their demands, such 
as they would be entitled upon an insolvent es- 
tate, he would perhaps have to make up the de 
ficiency. It is, therefore, very important for the 
ex’or oradm’r not to proceed as upon a solvent 
estate, until he is very certain it is so, andif he 
has so proceeded, to stop as soon ashe finds the 
estate insolvent or likely to be, and make his 
application, and then proceed as the act directs. 
What he has done, must probably stand ; for 
I do not know that he can recover back from a 
creditor, any sum or part of it, which such cred- 
ator has received in the course of udm’n, before 
the application, although the ex’or or adm’r 
might, possibly, have to charge himself with the 
whole, as estate to be distributed, proportionably 
among all creditors, just as if he had proceeded 
from the first as on an insolvent estate. 
But there are no decisions. 





FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land 2 
4. Persons whose lands are bounded 
on rivers, in New Jersey, by titles 
derived under the grant of Charles 
the vi. to his brother James Duke 
of York, (March 1663-4) have 
always claimed and exercised the 





and heirs at law and devisee or devisees of such 
debtor: and such heir and heirs, devisee and de- 
visees, shall be liable for a false plea pleaded, in 
the same manner as any heir should have been 
for any false plea, by him pleaded, in any action 
of debt upon specialty, or for not confessing the 
lands or tenements, to him descended: And, all 
such creditors shall be preferred, as in actions 
against ex’orsand adm’rs. (s. 1.) 

Copied, (except in its extension to debts by sim- 
ple contract as well as specialties, and whether 
the heir was bound or not in the specialty) from 
different sections of 3 and 4. W. and M. ¢. 14. 


2. If the heir alien before suit, he shall be liable 
to the value of the land. 


Where any heir or heirs at law, shall be liable 
to pay the debt of his, her or their ancestor, in 
regard toany lands &c, descending, and shall sell, 
alien or make over the same, before action brought 
or process sued out against him, her or them, 
such heir or heirs at law shall be answerable for 
sich debt, to the value of the said lands, so sol, 
alienated &e, in which cases, all ereditors shall 
be preferred, as in actions against ex’ors ot 
adm'rs, and execution shall be taken out upon 
any judgment, so obtained, against such heir 
or heirs, tothe value of the lands &e, as if the 
same was the proper debt of such heir &e: But 
the lands &c, bona fide aliened before the action 
brought, shall not be liable on such execution. (5 


2.) Copied from 3 & 4 WE? M. c.14. 
3. The heir may plead, nothing by descent Ge 


Where an action is brought against any heir or 
heirs, such heir &c, may plead riens per descent 
at the time of the original writ. brought or bill 
filed against him &c; and the plaintiff may reply, 
that he &c. had lands &e, from his &c. ancestor, 
before the original brought &c; and if, on issue 
joined thereupon, it be found for the plaintiff, 
the jury shall inquire of the value of the lands 
&e, descended, on which judgment shall be given 
and execution awarded as aforesaid: But 
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right of several fishery, in front of 
their lands, and this as well in fresh 
water streams and rivers, as on ri- 
vers where the tide flows and re- 
flows ; subject nevertheless to the 
public right of highway, and acts of 
the legislature for the preservation 
of fish, their free passage up the ri- 
yers, and for the protection of own- 
ers, and enabling them with more 





Se Sctintiieeemmanagnbingiens 





_ 


judgment is given against such heir &c. by con- 
fession ofthe action, without confessing assets de- 
scended, or on demurrer, or nihil dicit, it shall 
be for the debt and damages, without any writ to 
inquire of the lands Ne. descended. (8s. 3.) Co- 
pied from 3 & 4. W.& M. c. 14. 


4, Devisees liable as heirs are, under this act. 


Alland every devisee and devisees, made liable 
by this act, shall be chargeable in the same man- 
ner as the heir and heirs at law by force of this 
act, notwithstanding the lands &c. to him, her or 
them devised, shall be aliened betore the action 
brought, and shall be liable to the like judgments 
and executions as heirs at law. (s.4.) Copied 
from the act of 9&9 4 W. & M. c. 14. 

It will be observed, that the particular excep- 
tion, in favour of the alienees of any devisee before 
action brought, isnot inserted, as it is in the sec- 
tion relative to the alienation of an Aeir ; and this 
omission, is in the same clause of the act of W.& 
M. But in both cases, by obvious construction, an 
alienation, bona fide, before suit brought, will 
protect the alienee. 


Remarks. 


At common law, heirs were only liable on spe- 
which his heirs were 
expressly bound, and then «only for the lands de- 
scended, and not as for their proper debts. 


cialties of the ancestor in 


And in such case, after the lands descended, 


the heir might alien them Jefore suit brought on 
the obligation, and the alienee took the lands free 
of any charge of the ancestor’s debts, and even 
the heir, in that case, was not bound to answer 
for their value. 

The law is yet soinEngland, so far as respects 
the heir’s right to alien before suit brought, and 
the lands will vest in the alienee clear of any lien 
for the ancestor’s debts. 

But if a suit was brought on the obligation, 
before alienation, the lands were bound in the 
hands of the heir, and the obligee, on recovery, 
could have execution on the lands descended, 











certainty, to exercise and enjoy their 
res pective fisheries. 

And the legislature has, from time 
to time, passed many very salutary 
laws tending to the preservation of 
fish, and affording to the owners and 
occupiers of the soil adjoining the 
rivers, having established fisheries 
contiguous to and in front of their 
lands, the quiet enjoyment of them, 





even in the hands of the alienee, but no more, 
unless, the heiv had made himself further liable, 
by false pleading or otherwise. 

The hardship of allowing the heir to alien be- 
fore suit brought, without being liable even to the 
value, was not remedied until the 3&? 4 W. and 
M. c. 14. ( Anno 1692.) when it was enacted, 
that where the heir was liable by the obligation 
ot his ancestor and aliened before suit brought, he 
should nevertheless, be (personally) liable to the 
value of the land deseended. 

But in such case, the right of the alienee was 
to stand good, as before. 

And as devisees did not come within the words 
of the obiigation of an ancestor at all, and also 
taking the lands as purchasers, they were not li- 
able to any action, holding the real estate as their 
own, and having a right at all times to alienate it, 
free from any claim of creditors as against the 
alience or themselves. 

The same stat, 3 €? 4 W. & MM, remedied this 
also, by giving an action against devisees, upon 
such obligations as bound heirs. 

The law is yet so in England; heirs and devi- 
sees are only liabie on obligations, in which the 
heirs are named, and only to the extent of the 
lands descended or devised; and both may alien 
before suit brought, and the alienee holds the 
lands discharged, from all debts of the ancestor. 

But now dy the said Stat. of Wm. and Mary, 
though the lands are aliened dJefore suit, heirs and 
devisees are liable to the value. 

If a swt is brought before alienation, such alien- 
ation, is vord, guo ad creditors who are obligees 
in specialties whereby the heir is bound, and the 
creditor may proceed to judgment and have exe- 
e'ition on the land descended, though in the hands 
of an alienee. 

The law of New Jersey was supposed to be 
the same, at the revision by Mr. Paterson. 

In the act he drew on this subject, and which 
was passed, (March 7.1797. Rev. L. 291.) he 
exactly copied the provisions in the stat. of IMm 


and Mary e. 14. both in respect of heirs and de- 


‘yisees, Only, with this principal alteration, that 











1288 [1821,2.] NEW JERSE Y. STATE LAW, AND REGULATIONS, 


in taking, within the bounds of such 
fisheries, sturgeon, shad, herring, 
and other fish ascending the com- 


mon streams. 
It may be stated generally, there- 


fore, that in New Jersey, the own- 
ers of lands bounded on rivers or 
waters, of whatever description, 
have the exclusive legal right to the 
possession and enjoyment of fishe- 
ries established, in front of and on 
their own shores. 

But in the exercise, of this right of 





creditors should have the same remedy against 
them, whether their debts were by simple con- 
tract or specialty, and whether the heirs were 
mentioned therein or not. 

And so far, there was an approach to common 
sense and justice. 

But still the exception remains, in favour of 
alienations before suit brought, whether by heirs 
or devisees, leaving them, in such case, personal- 
ly responsible to the value, but the alienation to 
stand good as to the alienee. 

The law of New Jersey, therefore, now is, that 
heirs or devisees may, or any of them as to their 
parts may, Jefore suit brought, absolutely alien- 
ate the whole, or their respective portions, of all 
the real estate of testators or intestates, so as to 
take away the remedy of the creditors, only so 
far as such heirs or devisees, may, personally, be 
sufficient, and then only to the value. 

But if a sit is properly brought before such 
alienation, the real estate descended or devised, 
can then only be alienated subject to the future 
judgment of the creditor. 

In this perilous condition, are all creditors pla- 
ced in New Jersey : 

Heirs and devisees, immediately, come to the 
whole real estate in possession. There is no lien 
upon it in favour of debts, and no controul or ac- 
countability, they may, at once, sell the whole, so 
as they do this before suit brought: 

No redress remains, but against themselves and 
their own property, if any they may have. These 
suits are seldom brought, it is difficult to frame such 
suits and to prosecute them to effect,f and thus, 
the only chance creditors have to arrest the lands 
by a suit Hefore sale, is hardly practicable. 

What renders this state of things worse is, that 
creditors can obtain no judgment or execution 
against ex’ors and adm’rs, whereby they can 
reach the real estate in the hands of heirs or de- 


}{ Owing to the number of heirs and devisees, 
non-age, dispersion and the like, it is hardly pos- 
sible to go on with any suit against them. 





occupation and enjoyment, of taking 
fish ascending and descending the 
common stream within their respec- 
tive fisheries, they are regulated, 
fyom time to time, by acts of the Ie- 
gislature. ‘These regulations are 
all affirmative, of the right of sever- 
al fishery in tront of and within the 
lines of land of the respective owners 
or occupiers, bounding on the river, 

These laws determine the proper 
season for fishing with nets, in order 





visees, even where they may not have conveyed 
itaway. The act of 1799, Feb. 18. (Rev. L. 430, 
s. 18.) expressly enacting, that no lands, tene- 
ments, &c. of any testator or intestate shall be 
sold or in any wise affected, by any judgment or 
execution against ex’ors or adm’rs. 

The only way by which creditors can be paid 
from real estate is, in the method pointed out in 
that act, namely by the ex’or or adm’r applying 
to the orphan’s court, for an order torsell real es- 
tate to pay debts, on showing the personal estate 
insufficient. (See ante, 1195, XXV.) 

But this, is purely voluntary, except where 4 


judgment is obtained against an ex’or or adm’r, 


and the creditor cannot obtam satisfaction from 
the personal estate, he may then, by a tedious 
and uncertain course, compel the ex’or or adm’! 
to make an application to sell the land. (See 
ante 1190, XV.) 

In the mean time, however, the heirs and de- 
visees may effectual'y defeat, as well creditors as 
the ex’or or adm’r, of all means to accomplish 
payment from the real estate. 

There is hardly any subject, in our laws, whic): 
calls for examination and correction more than 
this. The creditor has no remedy in respect 0! 
the real estate, in a suit against ex’ors and 
adm’rs; as to heirs and devisees, they may alicn- 
ate before suit and leave him without any resort 
against the estate; and even if he sues them be 
fore alienation, the difficulties of proceeding are 
numerous, and finally he may get nothing. 

The only reason ever assigned, for preventing 
judgments against ex’ors and adm’rs from bind: 
ing real estate, and making lands liable, as chat: 
tels of the decedent, in their hands for payment 
of debts, was, that thereby heirs and devisees 
might be detrauded, being no parties, to these 
personal suits. P 

But if this had been, so far, a good reason, there 
ought to have been some provision to guard the 
real estate from alienation, making it subject to 
the lien of just debts from the decease of the 
debtor, at least for 2 limited time. 
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to prevent the destruction of fish ; 
the number of nets to be used by the 
owners of fisheries, and what portion 
of each day they may be employed 
&c. in order that the fish may as- 
cend and descend freely at certain 
intervals, and thereby afford to the 
several proprietors of fisheries esta- 
blished on the whole length. of the 
shores, some proportionate distribu- 
tion of the common fishing, and pro- 
moting the convenience of the inha- 
bitants of the adjoining country. 





Previous to the act of 1797, all rea/ estate, 
upon the death of the ancestor was, by law, dee- 
med as personal estate, for the satisfaction of 
debts, en judgments and executions against ex’ors 
or adm’rs. 

The colonial act, subjecting real estate to the 
lien of debts, was passed Dec. 2, 1743. (All. 
L. 129.) 

The title, preamble and Ist sect. are as fol- 
lows: 

“ An Act subjecting Real Estates in the Pro. 
vince of New Jersey tothe Payment of Debts, 
and directing the Sheriff in his proceedings 
thereon. 

Whereas it is highly reasonable and just, that 
the real estate of every person or persons in this 
Province should be subject to the payment of 
his, her or their debts, due to all and every of 
his, her or their creditors, wheresoever resident; 

Sect. 1. Be it therefore enacted &e. That, 
from and after the publication hereof, the heredi- 
taments, real estate, houses and lands, situate or 
being in any part of this province, belonging to 
any person or persons whatsoever, indebted, shall 
he liable toand chargeable with all just debts, 
duties, and demands, of whatever nature or kind 
soever, owing by or due from any such person, 
to his majesty, or any of his subjects, and shall be, 
and are hereby made chattels for the satisfae- 
tion thereof, in like manner as personal estates, 
within this province, ure seized, sold, or disposed 
of for the satisfaction of debts.” 

Previous to this period, lands, I believe, could not 
be sold at all, but only extended upon an elegit. 

The construction of the act was, that such es- 
tates might be sold on judgments against e2”’ors 
or adn’rs, and be taken in execution as chattels 
of the testator might, in their hands. 

Mr. Paterson, in attempting to avoid the dan- 
ger to heirs and devisees of having their estates 








fraudulently sold on judgments and executions 
against @x’ors or adm’rs, not having the means of | 
169 


They aiso prohibit, under severe 
penalties, persons from erecting 
wears. dams, and other obstructions 
to the free passage ot fish up and 
down the rivers, and which tend, al- 
so, to their destruction. 

They prohibit, also, except under 
certain restrictions, a species of nets 
called * gilling-nets,’? which persons, 
having no fisheries or lands adjoining 
the river, were in the practice of us- 
ing to the injury of the several fishe- 
ries on the river, by disturbing the 





defending them, fell into a greater evil, by con- 
tinuing the English law, of descent to and aliena- 
tion by heirs and devisees; without subjecting 
them to the lien of the decedents debts: and 
even declaring that a judgment against the ex’or 
or adm’r should not bind them. 

I admit, that the method pointed out for the 
sale of lands, by ex’ors and ad’mrs, on deficiency 
of personal estate, is wise, safe, and in practice 
very beneficial, but the estate, in the mean 
time, is left exposed, to be alienated and lost; the 
debts are no Hen upon it, until a suit brought 
against the heirs or devisees, and creditors are 
placed in the most difficult circumstances, not 
well knowing how to come at the remedy, having 
to proceed against the ex’or or adm’r in respect 
to the personal estate, or the heirs and devisees 
in regard to the real, if they would preserve it 
from being alienated and lost. 

It is obvious that ex’ors and adm’rs, have no 
means to arrest the conversion of real estate - 
Even after an order to sell it and until the deed 
delivered, for ouglit I see, the heir or devisee 
may dispose of it over their heads. 

It is surely necessary to create a lien on real 
estate, in respect of the testator or intestates 
debts, at his death ; and wholly to abolish the ab- 
surd and injurious provisions, of the English law 
on this subject, copied from the act of WV. and M. 
into our laws, and which, break in upon and de- 
feat the real intent of the act of 1799, which was, 
that, lands should be liable, but only under the 
control of the O. Court. The act also of 1820, 
contemplates that the ex’ors and adm’rs, in case 
of insolvent estates, should have the sale of all the 
real estate to distribute among creditors, yet as 
the law stands, heirs and devisees may dispose 
of the whole, if they will only do so before the 
sale is made by the ex’ors or adm’rs. 

It would eall for no great ability, to effecta 
proper amendment of the law on this head; yet 
caution and a knowledge of the subject are highly 
requisite 
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regular passage of fish, to the great | 
diminution of the quantity which | 
otherwise would be taken, and of lit- | 
tle advantage to those engaged in the | 
practice. (See post, the regulations 
now, in regard to these nets.) 

These laws, also, regulate the 
manner in which the owners or occu- 
piers of fisheries shall determine the 
boundaries of their respective fishe- 
ries ; require descriptions of them to 
be entered in the clerk’s offices of | 
the several counties, and bonds to be 
entered into by the owners or occu- 
piers, conditioned, to comply with 
the laws respecting fisheries. 

They also make provision against 





| 
| 





(1) These fisheries are established, only by 
great expense and labour. I speak, principally, 
of those on the Delaware. The channel from 12 
to 30 feet deep, is cleared, generally, for 1-2a 
mile in breadth and much more in length, from 
rocks, logs and other obstructions. Cabins are 
erected, on the grounds of the proprietors; nets 
of 30 feet in depth and not unfrequently 1-2 mile 
or more in length are prepared for the fishing 
season, and from 15 to 30 or 40 persons employ- 
ed, at some of the fisheries. 

This species of property, from the earliest times, 
has been the subject of exclusive enjoyment and 
alienation, like any other. It descends to heirs, is 
devised, conveyed, leased, and partitioned ; and 
dower, curtesy, and all the other incidents of es- 
tates in fee, follow. It is, most frequently, dessey- 
ered from the plantation, in devises, alienations 
and leases, often being of more value than the 
farm to which it is annexed. 

In the distribution among children and others, 
by will, or in partitions after descents, the farm is 
frequently given to or divided among some of 
them, and the fishery goes to others and is divi- 
ded into shares. 

Anda vast many families and persons now, 
possess this species of property. 

Our courts of justice, have always recognized 
these rights of several fishery. “Trespass is sus- 
tained for intrusions, and ejectments upon the 
possession and title, as in other cases and estates. 

The right of proprietors of lands bounded on 
rivers, to occupy, exclusively, the shore and river 
for the planting of oyster beds, is not established ; 
on the contrary, I understand there is a decision, 
lately, of the supreme court, that persons owning 
lands bounding ov the river Raritan, and where 
the water flows and reflows, who have planted 








eyster beds in the water on the front of their 


injury to fisheries, by abuse of the 
right of public passage for boats, 
rafts and vessels ; preventing them 
from anchoring within the fisheries, 


during the fishing season, or doing 


other wanton damage to them. 


With various other useful regula- 
tions ; all which have tended great. 
ly to quiet disputes, and to the ad- 
vantage of the state, by increasing 
its exports, and furnishing a plenti- 
ful supply of fish to its citizens, at 
reasonable rates ; beside the protec- 
tion they afford to the owners and 
occupiers. 

And they are regularly taxed, for 
all state and county levies. (1) 





lands, cannot maintain an action against any per- 
son for taking away the oysters, so planted ani 
growing there. 

I have not seew the reasons of this judgment, 
but understand, that the most specious founda- 
tion on which it rests for support is, that such beds 
or plantations cannot be identified and sufficiently 
discriminated trom other shell fish, of the sam: 
description, lying and growing in the channels of 
navigable waters, and which, it is supposed, any 
persons may of common right take what they can, 
without entering upon the lands or shore of the 
adjoining proprietors. 

The legislature, however, perceiving the vas! 
importance to the state of protecting this species 
of shell fishery, have passed laws for that purpose, 
extending to certain districts and rivers, and doubt- 
less will proceed, on the same policy, to compre- 
hend all others, consistently with the proper rights 
of passage and highways. 

The shores of the rivers, inlets, and bays 0! 
this state, are peculiarly adapted to the culture 
and growth of oysters. There ean hardly be an) 
assignable limits to their production, if the pro- 
prietors of the adjoining lands and shores, were 
adequately protected in their cultivation. [ have 
heard it stated, by persons well qualified to make 
the estimate, that beside affording a great supply 
and at a very cheap rate, for domestic consump- 
tion, the export, in value, in a few years would 
equal if not exceed the export, in value, of grain, 
from this state. 


GRANT Or NEw JERSEY. 


Charles ii, to the Duke of York. 


The grant of Charles the 2d, (Mar.12, 1663-4) 
to his brother James, Duke of York, for all the 
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116. Is this so, by statute, or u- 
sage ? 
A. There is no land or land covered 
with water, within the limits of the 
grant by the Duke of York to Berk- 
ley and Carteret, to which a legal 
title isnot vested in some one or 
more persons in their private or 
corporate Capacity. 

There is no common right, that is, 
belonging to every one, in any spe- 





territory lying between the river St. Croix ad- 
joining Nova Scotia, and extending along the sea 
coast southerly, to the east side of the Delaware 
Bay, (ineluding what is now New Jersey) con- 
veys tohis said brother his heirs and assigns in 
free and common socage, all the said lands, isl- 
ands, soils, ravers, harbours, mines, minerals, 
quarries, woods, marshes, waters, lakes, fishings, 
hawkings, huntings and fowlings, and all other 
royalties, profits, commodities and hereditaments 
to the same belonging and appertaining Xe, 
‘ovether, with full powers of government. 


Duke of York to Berkley and Carteret. 


On the 24th of June following, (1664,) James, 
Duke of York, bargained, sold and conveyed to 
Jolin, Lord Berkley, and Sir George Carteret 
their heirs and assigns, all that tract of land, (part 
of the territory granted to the Duke of York as 
aforesaid) which now forms the state of New 
Jersey ; bounded on the east, part by the main 
sea and part by Hudson’s river, and hath upon 
the west, Delaware Bay or river, and extending, 
southward, to the main ocean as far as Cape May, 
at the mouth of Delaware bay ; describing, also, 
its northern boundary to be, as tar as the northern- 
most branch of Delaware river, whichis 41 deg. 
40 min. of latitude, and crosseth over thence in a 
straight line to Hudson’s river, in 41 deg. of lati- 
tude; and also all rivers, mines, woods, fishings, 
hawkings &e. and other royalties ke ; as in the 
grant of Car.ii. (See Pat. L. at the beginning.) 





All tztles in New Jersey are derived, by patent 
deed or survey, (and which are to be found inthe 
proper offices) from the aforesaid two original 
grantees, of the Duke of York, or their assigns. 

These patents, grants or surveys, have been 
made, from time to time, under the inspection of 
boards of proprietors of East and West N. Jer- 
Sey, out of the common or unlocated lands. 
These grants,.describe the premises & convey the 





cies of property corporeal or incor- 
poreal, in New Jersey. 

The right of soil, whether of dry 
land or land covered with water, and 
every right or privilege consequent 
thereon is vested, where it has not 
been granted away by them in ex- 


press terms or by construction of 


law, in the original grantees of New 
Jersey or those holding under them, 
in fee simple as tenants in common: 





fee, with all the rights and privileges of the ori- 
ginal proprietors; but lands bordering on rivers, 
bays, and streams of water, are usually described 
as bounded by such river Kc, or up or down the 
river. 

And this manner of describing boundary is 
common toall rivers or waters, whether fresh 
or tide waters. 

The construction, as to the extent of such 
boundaries, has always been the same both as to 
fresh and tide water rivers, in respect of private 
ownership and privileges, namely, that the mid- 
dle of the channel, was the line of property be- 
tween them. 

But in order to preserve the rights of navigas 
tion and passage on rivers and creeks, in New 
Jersey, they are, in effect, all made pudblick high- 
ways, and penalties enacted against obstructing 
them. (See Rev. L. 22, 23, and as to Dela- 
ware river, Id. 571.) 


Acts of the Legislature relative to Fisheries. 


The several Acts of the legislature relative to 
“ Fisheries” are the following: 


RARITAN RIVER. 


June 1. 1799. An act to regulate the fisheries 
in Raritan river. (Rev. L. 452. 

The purport of this act is, to prevent persons, 
under penalties, from erecting fish wears, hoop 
nets, seines or other device for catching fish, 
across any part of the river between its mouth 
and the mill dams erected across Millstone and 
the north and south branches of the river. 


SOUTH RIVER. 


“eb. 22, 1804, An act to regulate the shad 


fisheries. (Rev. L. 520.) 


This act is to the same purport, excepting that 
it allows such fixtures to be set as far as to the 
edge of the channel of the river on each side, and 
prohibits beating or driving the river, in order 
to molest or disturb the natural run of the shad. 
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And where such original proprietors 
or their representatives have, by 
conveyance, survey or otherwise 
alienated any part of the proprietary 
or common land, such zrantees pos- 
sess the soil, whether diy land or 
Jand covered with water, (where the 
grants or surveys extend to or are 
bounded on rivers or waters) in as 
full right as such soil, rivers and 





HACKENSACK HIVER. 


Dec. 3, 1807. For the reguiation of fishing 
in the river. (/?ev. L. 537.) 

It prohibits the fustening any nets or other de- 
vice in the river, which may hinder the fish from 
going up or down, extending to more than one 
fourth of the width of the river, but saving the 
right of persons to draw nets as before. 


NEWARK BAY. 


Jan. 26, 1816 (Rev. L. 596) This is a sup- 
plement to the preceding act, and recites, that 
such like obstruttions were set &c. in the Bay, to 
the great injury of persons owning fisheries on 
the river Haekensack and Passaic, and prohibits 
such fixtures to be made across the said Bay, 
hindering the fish from going up or down Xe. 


SALEM COUNTY. 


Relative to Fishing in the several creeks &e. 

Feb. 5, (816. (Rev. L. 597.) Prohibits the 
like obstructions across Salem and Mill Creeks, 
but not to prevent drawing uets. 


COHANSEY CREEK. 


Jan. 28, 1820. (Rev. L. 662.) For the better 
regulation of fishing in the creek. 

{t enacts similar prohibitions against such fix- 
tures, below the bridge at Bridgetown, beyond 
one fourth of the width of the creek at low wa- 
ter ; and also prohibits, gilling seines or drift nets ; 
but persons not to be prevented from drawing 
sweeping seines or scoop nets. 


DELAWARE RIVER. 


(Agreement between Penna. and WN. Jersey. 


On the 20 Ap. 1783, Articles of Agreement 
were signed by commissioners of the respective 
States, settling the jurisdiction of the river Dela- 
ware and Islands in the same, between the two 
States. 

May 27, 1783. The agreement was confir- 
med. (Rev. L. 57.) 

By the tst Article it was established, that the 
River should continue to be and remain a com- 


waters, were held by the Duke of 
York, or Berkley and Carteret, in 
1663-4. 

The state or the people, have no 
property in the soil or waters of 
New Jersey; for all that was a sub- 
ject of property in soil or water, was 
granted to and vested in Berkley 
and Carteret, and now in the lapse 
of 150 years, has become vested in 





mon daghway, equally free and open for the use 
benefit and advantage of the contracting parties, 
with a Proviso * That each of the Legislatures 
shall hold and exereise the right of regulating 
and guarding the Fisheries on the said river an- 
nexed to their respective shores in such manner, 
that the said fisheries may not be unnecessarily 
interrupted, during the season for catching shad, 
by vessels viding at anchor on the fishing ground 
ov, by persons fishing under a claim ot common 
right in said river.” 

Asto jurisdiction on the river, it was to be 
concurrent, with some particular regulations, res- 
pecting ships and vessels riding in the ports, or 
fastened to or aground on the shores. 

In regard to all crimes, trespasses or damages, 
committed on the river, the jurisdiction and de- 
termination thereof, was to be exclusively vested 
in the state, wherein the offender, or person 
charged with such offence, should be jirst appre- 





hended, arrested or prosecuted. 

Every act since passed, relative to Fisheries in 
either state, contains a clause of suspension, until 
itis ratified or a similar act passed in the other 
state.) 


Acts of Assembly. 


Nov. 26, 1808. (Rev. L. 541.) An act to regulate 
the fisheries in the River Delaware. 


A fishery, extent of, how determined. 


Sec. 3. Determines what shall be deemed a 
pool or fishing place, namely, trom where the 
seine is usually thrown into the water to the place 
or places where it may be taken out. 


Obstructions and Gilling-nets, prohibited. 


Sec. 5. Prohibits, under penalties, all erections 
and obstructions and devices in the Delaware for 
eatehing fish, and all gilling seines, or drift nets, 
excepting only sweeping seines, hooks and lines, 
darts, scoop-uets and ecl-baskets. (See post as to 
Gilling-nets.) 

Sec. 10, Prohibits under %25, any person from 
laying out his seine into the river beyond the 





right angle of the shore and where fas tine strikes 
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the present occupants by purchase 
and descents. 

The right of the state, or jus pub- 
licum, consists, only, in its jurisdic- 
tion and in the powers which all go- 
yernments have over private proper- 
ty, to the extent of maintaining and 
providing the rights of way or pas- 
sage ; Whether in rivers by naviga- 
tion or on land, by highways, roads 
or otherwise. 

Subject to these, all property, in 





the river at low water mark, a going out, or suf- 
fer it to swing beuond the right angle of the 
‘shore of the river and where his line strikes it 
at low water mark, a coming in; unavoidable 
accidents excepted. 


Vessels and Rafts, regulation. 


Sec. 11. Regulates vessels and rafts, coming 
to avuchor on any fishing ground, during the sea- 
son of catching shad, or wiltuily running ashore 
ou such fishing ground. Penalty $60 to the own- 
er or occupier. All former acts repealed. 

The other sections of this act are not noticed, 
being repealed and supplied by the last act, Vov. 
28, 1822, post. 

Jan. 20, 1814. A supplement to the prece- 
ding act. Mev. L. 569, respecting the duty of 
overseers Of the poor, in prosecuting for penalties. 

Repealed, by the act of 1822, post. 

Feb. 9.1819. A supplement to the act of Vov. 
26, i808. (fev. L. 653.) Repealed by the act 
of 1822, frost. 


Islands and Barsin the Delaware. 


Feb. 15, 1819. An act to regulate fisheries, on 
islands and bars im tie river Delaware. (fev. L. 
659 ) 

It recites disputes, between the owners of fishe- 
vies on islands and bars in the Delaware, and 
then, 


Boundaries of such fisheries, how determined. 


Sec. 1. Enacts that the right of fishery on all 
islands and bars, inthe Delaware, shall be dound- 
ed by lines drawn from the extreme upper and 
lower points of such islands and bars at right an- 
gles with their general course or bearing, which 
shall and may be determined by a base line drawn 
through the extreme points of such islands and 
bars at low water mark : 

And inflicts a penalty of $50, if any person 
lays out or suffers his seine to swing beyond the 
right angle range of either extreme point at low 
water mark of any such island or bar, without per- 


New Jersey, and whatever is the 
subject of property in land or water, 
has some individual and exclusive 
owner. And such has ever been the 
understanding of our legislatures 
and courts of justice. 

And the like opinions and practice 
have always prevailed, in the adja- 
cent (original) Proprietary Govern- 
ment of Pennsylvania. 

All laws which have been passed, 
as they respected land or land cov- 





mission of those owning beyond said limits, except 
in case of accident. But any owner of any such 
fishery is not to be prevented from laying out, 
swinging or drawing in his seine beyond those li- 
mits, where no other fishery is immediately ad- 
joining thereto. 

Nov. 28, 1822. Pamph. 35. A further supple- 
ment, to the act for regulating fisheries in the 
Delaware, &c. passed Nov. 26, 1808. 


Seines not to be drawn, when. 


Sec. 1. Prohibits the drawing or using of any 
seine in the river Delaware, from sunset on Sa- 
turday until sunrise on Monday. Penalty $200. 
But owners or occupiers of eddy fisheries above 
ude water, may begin to fish at 12 0’clock on Sun- 
day night. 


Number of Seines to be used in a fishery. 


Sec. 2. But one net or seine to be drawn or 
used in one pool or fishing place, on, opposite or 
above the lowest (or southwest) end of New- 
bold’s Island, and éc/ow the S. W. end of that isl- 
and, not more than two seines in one pool or fish- 





ing place, within any one term of 24 hours, be- 
'‘ ginning at sunrise and ending at sunrise the next 
morning. Penalty for every offence $250, on 
principals and aiders. But if by secident or other- 
wise, any person is deprived of the use of a seine 
first used in any term of 24 hours, he may with- 
draw it and use another. 


What nets to be used, from 1st June to L0th July. 


Sec. 3. Between the last day of May and 10th 
of June, and between the 10th, day of June and 
10th of July, no seine of more than 50 yards in 
length, to be drawn or used below the head of 
Trenton falls, of a larger mesh than 3 inches; 
and above the head of those falls, between the 
last day of May and 10th day of July, of any seme 
with a larger mesh than 2 inches, and more than 
50 yards inlength. Penalty $256. 





} Soin the printed act. 
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ered with water, or fisheries or game 
or any thing else, being the subject 
of private property, have been mere- 
ly conservative of such rights, and 
for their more certain and quiet en- 
joyment. For these I refer to the 
preceding answer, and note. 





> 


Entry of Fisheries. 


Sec. 4. The owner or possessor of every fishery, 
his tenant or agent, before he occupies the shore 
as a fishery, shall give to the clerk of the court of 
eommon pleas of the county, in which the fishery 
or greatest part thereof may be, a description in 
writing of his her or their pool or fishing place, 
designating the beginning and ending point, and 
extent on the river shore, with the name of the 
township and county in which situated, and num- 
ber of men generally employed in fishing the 
same ; and also, enter into bond with one or more 
sufficient sureties to the said clerk and his succes- 
sors, in the sum of $500, conditioned for the pay- 
ment of all fines and penalties, which may be re- 
covered under this act or the act or acts to which 
it isa supplement, for any offence against said 
acts, committed at such fishery, by his, her or 
their command or permission during his, her or 
their occupation thereof, personally or by tenant. 


Penalty for fishing within such fisheries, without 
leave. 


If any person shall fish or use a seine within 
the bounds of any fishery so entered or in the said 
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river opposite the river shore included within the 
bounds thereof, without permission in writing 
from the person or persons so owning, possessing 


or entering the same, the person so offending to 
{ 


pay $250 with costs for each ollence, to the per- 
son or persons so owning, possessing and eatering 


said fishery, Xc. 


Fishing in the river, not being in a fishery enter- 
ed, penalty. 


Sec. 5. Persons, who between the Ist day of 
April and 10th day of July, shall fish with or make 
use of any seine within the river Delaware, with- 
out having first entered his &c. fishery as afore- 
said, or at any place in said river not within a fish- 
ery soentered, he Xe. shall forfeit 5250, for eve- 
ry offence. 


Gilling-net fisheries—how regulated. 


Sec. 6. The owners or possessors of any shore, 
on the river Delaware, be/ow Trenton bridge, ha- 
ving entered the same asa fishery and given bond 
as aforesaid, may fish the same in front and oppo- 


cee 





site the bounds thereof with a sweeping or shore 





But in respect to the particular 
bearing of this question, in regard to 
usage, it may be answered, that lay- 
ing aside all docwmentary right of 
title to fisheries, they are fully secu- 
red to the possessors on the princi- 
ple of prior occupancy. 

























seine, or a gilling seine or drift net, provided, the 
mesh of any gilling or drift net shall not be larg- 
er than 6 znches and a half, nor the length more 
than 60 fathoms; and the dvats using such gilling 
seine or drift net fishery, shall have the names and 
places of abode of the persons owning or entering 
said fishery, painted in large, legible capital let- 
ters onthe gunwhale thereof. 











Penalty on using a gilling seine, contrary to the 
act. 


Sec. 7. Persons who shall use a gilling or drift 
net in the river Delaware, without having enter. 
ed his gilling seine or drift net fishery, and given 
bond as aforesaid, or beyond the angles of the 
shore boundary of the said fishery, or with a 
mesh larger or net longer as aforesaid, between 
the 1st March and 10th day of July, shall forfeit 
$250 and costs for each offence. 


Sec. 8, Duty of constables. 

Sec. 9. Penalties for neglecting their duty. 

Sec. 10. Penalties on persons, using threats, 
&c. to prevent the execution of the Fishery acts. 

Sec. 11. Duty of collectors 

Sec. 12. Process how to be brought. 

Sec. 13. Additional penalties on offenders, by 
forfeiture of boats, seine, &c. 

See. 14. Penalty on persons resisting the sei- 
zures aforesaid. 

Sec. 15. Penalties, how disposed of. 

Sec. 16. Repeals sec. Ist. 2d and 4th of 26th 
Nov. 1808, and the supplements thereto of .Vov. 
20, 1809, Jan. 20, 1814, Fed. 9, 1819, and any 
parts of former acts within the purview of this 
act: rights acquired under the acts repealed, not 
to be affected, nor any proceedings, legally done 


or commenced under them to be made void, Xe. 


we 


‘ame 


Remarks. 
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The foregoing, are very brief abstracts from 
the fishery laws, and relative only to such parts, 
as seemed necessary to be most generally known. 
[ understand the last act to imply, that all owners 
or possessors of existing fisheries (although they 
have heretofore entered them) must enter them 
again under this act before they can use them. 

And if any such fisheries, have passed into 
other hands, such new owners or possessors must 
enterthem. As to all fisheries not so, before en- 
tered, they must of course be entered, by the 
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Possession is always a title against 
the entry or action of every one, who 
eannot show a better right; and 
where the thing occupied has been, 
(as is the case of every fishery) cre- 
ated by the labour and expense of 
the possessor, the right of prior oc- 
cupancy becomes the most meritori- 
ous of all titles, as it can never be 
fraudulent nor to any man’s wrong. 

The title of fishery, therefore, as 


derivative from the proprietors, is 
seldom brought into view, inasmuch 
as the actual prior occupancy and 
possession, is always held a prima 
facie title, unless it has been, as oth- 
er possessory rights may be, parted 
with by conveyance or lost by other 
legal means. 

Thus in respect of the sand bars 
and smali islands in the Delaware, 
many persons have occupied those 





ewners or possessors. But I understand, that an 
entry after once made, need not be renewed, un- 
til there is a change of the person owning or pos- 
sessing the fishery, and who made the first entry: 
A mere putting on a new tenant or change of 
the tenant, does not require a uew entry: 

But wherever the ownership ceases, there must 
be a new entry. I do not profess, however, to 
speak with certainty on this. 

The title of several fishery, in the proprietors 
of lands .djoining rivers, apart from those rights 
which may accrue by prior possession, occupancy, 
and improvement, is derived from grants. 

The whole of the soi/, wuters and rivers, con- 
tained within the bounds of New Jersey, passed 
in fee simple to Berkley and Carteret. (See 
the abstract of deeds, from Ch. ii. and the Duke 
ef York. Note to Vo. 115, ante. 

Every grant and conveyanee from them or 
from their alienees, and expressly, or by legal 
construction, b»unding on a river or any waters, 
within the granted territory, carries with it al} 
the rights to soil, fishery and every other enjoy- 
ment of soil and water which belong to persons, 
who are bounded on fresh water rivers and 
streams; for ali the rivers, and, specifically too, 
the fshings, are eonveyed to the grantees, al- 
though the latter would have resulted, without 
such mention. 

How can it be otherwise? Every grantee to 
the river or water, is at /east bounded to low 
water mark, as that determines the Jed ef the 
river. He holds this in absolute fee simple. 
Fisheries, can only be carried on, by owning the 
adjacent shore. The erection of houses for the 
accommodation of fishermen and protection of the 
boats and seines; the drying of nets and towing 
on the banks, call for the ownership of the soil; 
but the soil is vested in the grantee, and no one 
ean set his foot on it, for the purposes of fishery, 
unless by consent or conveyance from the owner. 

The right of several fishery on the shores of 
rivers and other waters, consists in this very in- 


cident, namely, the right to the shore ; and no 





fishery in navigable streams, that the jus ryxparum, 
which is necessary to the exercise and enjoyment 
of the right of fishery, belongs to every man in 
the world, who chooses to carry on fishery in the 
waters of New Jersey. ¢ 

And yet this must be maintained, if what is 
called a common right of Ashery, exists in our 
waters. 

In short, upon the notion of a common right 
of fishery, there could be no fisheries, wherever 
the righi of soil is necessary, to its exercise. The 
commoner could not fish, because he has no 
where to erect his buildings and fixtures, and to 
preserve his boats, house his men, dry his nets, 
and to draw up his fish; nor, on the supposition 
f this right, could the proprietor of the soil, as 
he might be interrupted and excluded by those 
who thought themselves entitled to occupy the 
common water at all times, with angling rods, 
or floating seines, by which a few fish are taken 
by the gills. 


It is only in virtue of the right to the contiguous 
soil, that the owners of lands, bounding on _fres/: 
water rivers or creeks, possess the right of sever- 
al fishery, and this, as a necessary incident, for 
no other person can exercise it, and if the owner 
of the land had no right to it, no right would ex- 
ist any where. 

The confusion, on this head, proceeds from not 
distinguishing between the right of fishery, and 
the common property in the water and fish as 
respects those, who have such right of fishery. 

No man ean claim a particular right to the 
water or to the fish swimming in it, they are al- 
ways changing place, but the right to oecupy a 
fishery with nets, to be put off and drawn in upon 
any man’s land or soil, is necessarily an exclusive 
right, not to the water or the fish swimming in the 
water, but to the fish which he includes in his 


t [speak not of angling for perch, or floating 
nets to take a few shad by accident, entangling 
them in the meshes which are merely permissive, 
and have none of the properties of the right of 





one pretends, who talks of a common right of 


fishery. 
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and established fisheries on them, 
and most valuable ones ; they have 
no other pretence, but prior occu- 
pancy and improvement, and it is 
seen that the legislature, when regu- 
lating fisheries, considered these, as 
private property secured to occu- 
pants, on the universal principle of 
title by prior possession, where no 
one Can show a better right. 





net, taken out of the common element and from 
the common stock of fish. 

And this in fact, is no other than the exercise 
of the common right, so much talked about; for 
where there is a clear common right, that is to 
all people, as in the open sea or bays or rivers, 
and vo soil required for the use of the fishery, 
every person who from his vessels, or by other 
means, should throw out his lines and take them 
in, whilst he remains in that station, if it were for 
20 years, would exclude all others; until such 
persons abandow their position and fishing place, 
no others can oecupy it, and our fisheries are al- 
ways occupied, and never discontinued, unless 
whew natural causes or the laws regulating their 
use, prevent. 

Still it is replied, that rivers, where the tde 
flows and refows, are as common fisheries asthe 
open sea or bays, and every man may fish in 
them if he can by any means do so, without 
using the adjoining shores, as, for instance by 
driving or swinging nets in the channel and ta- 
king fish by the gills, or entangling them in the 


meshes. 
It would be sufficient to say, that he could not 


do this any where if another had possession of 
the place before him, and this is always the case 
on our shore fisheries. 

But the answer to this is, that however he might 
do so, where the ded of the river is common pro- 
perty, or the right to it is vested in every one, 
yetsuch common right to the soi’ under water, 
does not exist in New Jersey. 

All vivers and the decds of all rivers, in New 
Jersey, were conveyed to the proprietors, the 
soil under the water, as well as that not under 
water, passing by the grant; and their right and 
iitle, in this respect, to salt water rivers and the 
soil under them, cannot be distinguished from that 
which exists in the property of lands covered by 


It may safely be said then, whether 
the question is viewed as one of strict 
documentary title, or of prior occu- 
pancy, or founded in common usage, 
there is no property better secured, 
in New Jersey, than that of the right 
of several fishery, in the front of eve- 
ry man’s soil, in all waters within 
the state, and this right affirmed, by 
the successive acts of legislature. 





the known principles of the common law; just 
us a conveyance, to and binding on a fresh water 
river, will carry the right of soil to the middie 
of the stream, although not so expressed. 

There is, therefore, no common or publick 
right in the ded of any of our rivers, although the 
right in water itself does not exist, nor in fish 
unul they are caught in a man’s fishery. 

But the right of fishing in the water which 
covers a man’s soi/, is not a common right, any 
more than tor one to enter upon my land and 
shoot wild fowi passing over it in the common 
element of air, under pretence of a common right 
in wild towl and in the air. 

The case has no analogy to the common right, 
by the law of nations, ot fishing in the open seas, 
where the soil under the water, is not the subject 
of private ownership, as it may be in all rivers, 
creeks and waters, forming the common bounda- 
ry between the owners of the soil on each side, 
whether they be salt or fresh. 

But it is unnecessary, to establish even this 
point, for as before stated, even # the Jed of cer: 


) tain rivers were common to all men, as also the 


element of water and the fish in it, no commone! 
could enter upon and exercise the right of fishe 
ry against another whois in the actual occupa- 
tion of a particular part, as all our occupiers ot 
fisheries are, in legal construction ; the interven- 
tion of a storm or of winter or a necessary legal 
suspension, is not an abandonment of their station 

I have said nothing of the pudblick right, or 
jus publicum, in all rivers and waters, within 
and contiguous to the territory of the state: The 
waters, in this view, rivers, bays and arms of the 
sea, as well as fresh water rivers and lakes, so far 
as they are necessary to navigation and passage, 
are publick and subject to the power of govern 
ment, in whatever form such power is exercised. 

As to waters navigabie from the ocean, the 





fresh water rivers or creeks, and which itis not 
doubted passed under the grant. 

If they, or others deriving under them, after- 
wards convey the land contiguous to such river 
and bounding upon it, the conveyance necessarily, 
carries with it. the right to the soil under water 
and to the middle line of the river; and this upon | 





common law, itself, vests in citizens or subjects 
the rights of passage, and as to all other waters, 
the legislative power, exercises the right of de- 
claring them to be highways. 

And these are the only common rights, of al! 
people ; to land and water. 

And so in the use of the water itself, which is 
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FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
A. The statutes, of 18. El. c. 5. (An- 
no 1576) against fraudulent convey- 
ances to deceive creditors and 27. El. 
c.4.(Anno 1585.) against convey- 
ances to deceive purchasers, are re- 
enacted here, by sections 1, 2, 3, 4, 
5,6, 7,8. of our statute for the pre- 
vention of frauds and perjuries, pas- 
sed Nov. 26, 1794. (Rev. L. 148.) see 
ante p. 1200, where there is an emis- 
sion of the page, in the reference to 
the revised laws. (See 3. Bac. Ab. 
Tit. ‘Frauds.’ 307.) 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4. The ist and 2d sections of the 
Stat. of 29 Car. ii. c. 3. (1677.) are 
embodied in the 9t/ section of our sta- 
tute for the prevention of frauds and 
perjuries. The 3d section, in the 
10th of our statute. The 7th section. 
in the 11th of our statute. The 8th 
section, in the 12th of our statute. 
The 9th section, in the 13th of our 
statute. The 4th section, relative to 
parol promises, in the 14th of our 
statute; and the 17th section, rela- 





acommon element and the /ish in it, which can 
he said to belong to no one, the legislative power 
may justly exercise a control over these sub- 
jects, for the common purposes of navigation, pas- 
sage, and preservation. And this our legislatures 
have done; all their acts being founded, not on 
the assumption of any ownership in the state, but 
enacting of laws, as regards these subjects of pro- 
perty, for the protection of private rights and 
rendering their exercise and enjoyment more cer- 
tain, equal and just ; and as regards navigation 
and highways, controling the exercise of individu- 
al rights, upon the common waters, so far as they 
might obstruct the superior public right of pas- 
sage. 

These observations are added, perhaps unne- 
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tive to the sales of goods &c. for 
110 or upwards, inthe 15th of our 
statute, altering the sum to $30. 

No other parts, of the 29. Car. ii. 
are incorporated into our statute a- 
gainst frauds. (Rev L. 148. to 152.) 

All the sections adupted, however, 
as above, are strictly taken from 
the statute of frauds, and our courts 
of law and equity, hitherto, have con- 
formed to the constructions on them, 
which have been made in the courts 
of Great Britain. 








USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

A. The statute of, 27. H. viii. c. 10. 
(1536) called the Statute ‘concern- 
ing Uses and Wills,’ is not now in 
force here, nor any English statute. 

Previous to 1799, much of it was 
received in New Jersey as law; but 
in respect to Wills and the Convey- 
ance of lands, the legislature, as early 
as 1713-14, enacted a particular law 
on these subjects, by which our 
courts have been governed. (See an- 
te, No 11. * Conveyances ” p. 1200, 
relative to the statute of 1713-14, re- 
specting conveyances. And Vo. 62, 
ante, 1237, concerning ‘Wills.’ (1) 





cessarily, on this head, as these rights, even in- 
dependent of any ét/e derived from conveyance, 
are fully established upon the ground of occupan- 
cy, usage, confirmations, by the legislature, and a 
long course of legal recognition in our courts of 
justice. Any new interpretations which may now 
be broached, founded on old English laws, or the 
heterogeneous mass of English cusioms and de- 
cisions about fisheries in Great Britain and Ire- 
land, or on any other pretext, can only serve to 
unsett'e rights and scatter the seeds of contusion 
and litigation, to the great injury of the state and 
its citizens. 

(1) With regard to conveyances, it will be per- 
ceived, that the statute of 1713-14, is not altogeth- 





er similar, to the 1 sect. of the stat. of uses; it 
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120. Is the English law of uses 
and trusts, ? 
A. The act of H. viii. as to ‘uses,’ 
was superseded, as just observed, by 
our stat. of 1715-4. But every bar- 
gainee or grantee, on execution of 
the conveyance, holds the estate sei- 
zed thereof in trust, if any trust be 
limited, for the cestuique-trust, and 
the equitable estate of the cestuique- 
trust is regulated by the ordinary 
rules which belong io such estates in 
England. Our law is the same. (1) 





says nothing about the grantors “ standing or be- 
ing seized Cc.” 

Conveyances here, do not take effect by trans- 
ferring the seizen of the bargainor, to the use, or, 
in other words, by ‘ way of use.’ They operate as 
by actual feoffment with livery of seizen to the 
grantee, and with all the consequences of such 
common law conveyance, to the purpose of pass- 
ing the estate. 

As one etfect of this, every deed here, conveys 
not only the right but the actual, or rather egal, 
seizen to the grantee, and asif the grantor, had 
entered and delivered seizen. 

No question, therefore, ever arises, (in New 
Jersey ) as to the grantor’s being out of possession, 
at the time of the conveyance ; for where a man 
conveys by feoffment and divery of seizen, he must 
necessarily, in legal construction, be in the posses- 
sion, or seized, in order to muke the livery. 

Although the statute supposes this, metaphori- 
eal, entry and seizen of the grantor, so far as to 
convey the seizen or possession in daw, to the 
grantee, it operates no further: The grantee will 
not recover, if the feoffor had no ¢itle, or right of 
entry, or of possession, or action. 

But if the feoffor had such right of entry, ac- 
tion or title, then the law operates as if he had en- 
tered and, being seized, delivered the deed to the 
feoffee, and as re might have done, in fact, if the 
statute had not been passed. 

In this state, therefore, as before observed, no 
question is ever made about se/zen in the grantor 
at the time of the devise or conveyance. 

The grantee, on his ejectment, recovers ac- 
cording to the right of title or possession in the 


grantor, at the time of the conveyance, and as if 


the grantor had then entered and made dvery 
of seizen to the grantee: If the grantor had 
no title, or was barred by judgment in a real 
action, or by limitation, or in any other way, the 
conveyance would pass nothing as it would not, if 
there had been actual seizen delivered. 

At the revision of the laws, by Mr. Paterson, 





BARON AND FEME. 


121. Is the common law of baron 
and. feme adopted: does the wife's 
chattels vest in the baron 2 
A. ‘The common law of baron and 
feme, is not altered in the state of 
New Jersey, and the wife’s chattels 
real and personal, if reduced to pos- 
session, vests absolutely in the baron, 

Most of the old English statutes, 
also, have been re-enacted on this 





in 1799, he omitted, as inappiicable, the English 
statutes relative to the * buying and selling of ti- 
tles. 1 A. wv. c. 9.32. HW. viii. c.2. As he did al- 
so those against ‘Maintenance’ 1 Ed. iit. c. 14, 
20. El. c. 4.1 #. c. 4 32. H. viii.c.9. Also of 
‘ Champerty, 3 Ed. i. c. 25. 28 Ed.i.c. 11. (See 
1 Bac. Ab. 574. ‘Champerty.’ 4 Bac. Ab. 4838, 
‘ Maintenance,’ Xe.) I had prepared a WVote on 
this subject, but its length, precludes insertion 
here. 

We do not admit that a mere taking posses 
sion of another’s land or property and holding it 
‘adversely’ to the owner, disables the owner from 
selling, devising or mortgaging his property ; or 
would prevent a creditor from taking it in execu- 
tion. Ifa man is seized, he can only lose his sei- 
zen by disseizen, which is not effected merely by 
entering upon and occupying the land. But all 
question, even on this head, is wholly removed by 
our statute of 1713-14, which gives to all convey- 
ances, the effect of feof/ment with livery of seizen; 
and this effect is to clear all disseizens, wrongful 
entries, &c. 

(1) In a note, at page 1225-6, ante, I have ex- 
pressed an opinion, that a trust estate may be 
sold on execution ; perhaps much too positively. 
In reality I had given the subject little considera- 
tion, and have no authority for what is there said 
It is also there suggested, that the section, in the 
29 Car.it. c. 3. (of frauds) making * trust estates’ 
liable to execution, and the section concerning 
‘ wills,’ were the only parts of that statute whick 
Mr. Paterson had omitted copying into our sta- 
tute against frauds. This is wholly incorrect, as 
will be seen by recurring to Vo. 118, ante. 

I take this occasion to observe, that the notes, 
appended to the ¢ext of the MS., must be receiv- 
ed with all possible caution, being written cur- 
rente calamo, while the text was in a course of 
transmission to the press. Therefore, independ- 
ent of my liability to fall into errors from real ig- 
norance, the chances of having done so, are great- 
ly increased by the haste in which the notes were 
made. 
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head, among others that which gives 
to the husband an action of debt or 
right to distrain for rent, due at the 
death of the wife, in lands, &c. held 
by him in her right. ( Rev. L. 205, 
s. 19.) 


USURY. INTEREST. 


122. What is the rate of interest ? 
A. Seven per cent. is the legal rate of 
interest in New Jersey. (Rev. L. 
269.) \ ’ 

125. What provisions against usu- 
ry? 

A. The taking of more than 7 per 
cent. is prohibited. (Id. ) 


The note below, contains an ab- 
stract of our law. (1) 


BOOK ACCOUNTS. 


124. Are book accounts evidence 





(1) Interest above 7 per cent prohibited. 


Sec. 1. No person shall upon any contract take, 
directly or indirectly, for Joan of any money, 
wares, merchandise, goods or chattels, above the 
value of S7 for the forbearance of 100 for a 
year, and after that rate fora greater or less sum, 
or for a longer or shorter time. 


Contracts, €?c. made void. 


Sec. 2. All notes, bills, bonds, mortgages, con- 
tracts, covenants, conveyances and assurances, 
made for the payment or delivery of any money, 
wares, merchandise, goods, or chattels, so lent, 
on which a higher interest is reserved and taken, 
shall be utterly void. 


Penalty, for usury. 


Sec. 5. Any person who, by way or means of 
any bargain, agreement, contract, loan, exchange, 
shift, covin, device, deceit or conveyance, shall 
take, accept or receive, directly or indirectly, for 
the loan of, or the forbearing or giving day ot 
payment, for any money, wares, &c. above the va- 
lue of $7 for $100 for one year, &c. the offend- 
er shall forfeit the full value of the money, ware: 
Xe. so lent, sold, bargained, contracted for or ex- 
changed; one moiety to the use of the state, and 
the other to the prosecutor, with costs, to be re- 
coycred by action of dedt, or on the case. 
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in your state: for what things fur- 
nished &c ? 


4. Books of account are admitted as 
evidence of debt, for gouds and arti- 
cles sold, work and labour perform- 
ed by a man, his servants, &c. as al- 
so, for materials found and provided 
in the ordinary course of men’s bu- 
siness and employments. 


The book must contain the origi- 
nal entries, and be first proved to be 
such book, of the party producing it. 
A ledger, or book in which the ori- 
ginal entries are posted up, is not evi- 
dence, nor admissible, otherwise 
than as used to facilitate, on trial, a 
reference to the original entries. 


If, however, the book of the party 





Lenders compelled to discover in equity. 


Sec. 4. Any borrower of money, wares, &e. 
may exhibit a dz// in chancery against the lender, 
and compel him to discover, on oath or affirma- 
tion, the money or wares, &c. reaily lent, and all 
agreements, devices, Xc. which shall pass be- 
tween them, relative to the loan or repayment 
thereof, and the interest or consideration for the 
same: If it appears more than lawful interest was 
taken or reserved, the lender shall be obliged to 
accept his principal money, wares, Ke. or the va- 
lue thereof without interest or other cousidera- 
tion, and pay cosis, but is discharged from all 
other penalties of this act ; Provided such bill be 
exhibited before any suit instituted, by virtue of 
the 3d section. 


Penalty for exorbitant brocage, &e. 


Sec. 5. Subjects soliciters, seriveners, brokers or 
drivers of bargains, who take more than 50 cents 
for broeage, Kc. upon $100 lent, or more than 
25 cents for drawing a bond, &c. to a penalty of 
$16, to be recovered with costs by any person 
who will sue.T 


1 The act which regulated interest and usury 
previous to this wus passedin 1738-9, (Alls. 110.) 
Subsequently to that, March 11, 1774, (Alls. 
442.) interest was reduced to 6 per cent. But 
this act wus disallowed by the king in council, and 
the first act thereby revived. The legislature, it 
is to be hoped, will ere long see the justice of re- 
lieving the people from a rate of interest which 
is evidently disproportioned to a fair equivalent, 
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is kept legerwise, containing the ori- 
ginal entries, and proved to be the 
manner in which he keeps his ac- 
counts, it is admissible. 

But books so kept, are always re- 
ceived with suspicion, and if, on the 
face of the account, it appears to 
contain fabricated entries, or such as 
are not original, or are evidently 
altered, it would be rejected. 

As to items in a book account for 
cash lent, money paid for another &c, 
whether such charges in a man’s 
account, can be considered as proved 
by an entry in his book, or, in other 
words, come within the legal accep- 
tation of a book account, has not been 
determined in our courts. 

As to entries of special contracts, 
orders paid &c, and in all cases where 
from the nature of the transaction 
there must eaist higher evidence of 
the charges, than a man’s own en- 
try of them, such entries would be 
rejected as not the proper subjects of 
a book account. 


But in reality, we have no settled 
law on this head, and books, regu- 
larly proved, seem to be admitted 
with little restriction, subject how- 
ever, to be examined and weighed as 
to their truth and credit by the jury 
with the advice of the court, in 
point of law, and open to be dispro- 
ved, in whole or part, by all legal tes- 
timony on the part of the defendant. 

The oath of neither party, is ad- 
mitted. 

125. Is 
book debt ? 
A. The allowance of interest, also, 
on book debts, is not settled on any 
fixed principles. Where the account 
has been closed and sent in or de- 
manded, or a balance has been as- 
certained on settlement, or acknowl- 
edged, interest would be allowed. 

On a@ mere running account, not 


interest recoverable on 


presented for payment, 
would not accrue. 

So interest will run on mercantile 
accounts, for goods delivered, where 
there is no particular stipulation, 
from the expiration of the time of 
credit usually allowed, by other per- 
sons in similar transactions, in the 
place where the account arose. 


interest 


BILLS OF EXCHANGE AND PROMISSO- 
BY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

Act Jan. 1799. Rev. L. 394. 

A. Foreign, and inland bills of ex- 
change, and promissory notes are 
negotiable, and disputes between 
parties to them are determined, ac- 
cording to the law merchant, as it is 
held in England, unless it be changed 
in any particular by our statutes. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover ? 

A, Yes. 

128. Is a protest for non-accep- 
tance or non-payment necessary, to 
inland bills and promissory notes ? 
|. With respect to inland bills of 
| exchange our statute provision is co- 
pied, with some material variations, 
from the 9 and 10 WF. iii. c. 17, and 
3 and 4 Ann, ec. 9. (See 4 Bac. 687. 
Tit. ** Merchant.” 2. 


Inland Bills, statute regulation. Pro- 
lest &c. 


The statute, in this respect enacts; 
Sec. 1. That every bill of exchange; 





of the sum of $8 or upwards, drawu 
in or dated at and from, any cil, 
town, or other place, in the state of 
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from the act of 9 and 10 W. iii. c. 17.) 








New Jersey, upon any person or per- 
sons of or in any city, town or other 
place in said state, payable at a cer- 
tain number of days, weeks or 
months after date or sight thereof, 
shall, in case of non-acceptance by the 
drawee, when presented for accept- 
ance, or if accepted, in case of non- 
payment by the drawee, when due 
and presented for payment, be pro- 
tested by a Notary Publick, in like 
manner as foreign bills of exchange, 
and shall in every respect, except 
where this act otherwise directs, be 
regulated and governed, by the same 
law, custom or usage, as regulate and 
govern foreign bills of exchange, Pro- 
vided, that such protest shall, for 
want or in default of a Notary Pub- 
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lick, be made by any Justice of the 
Peace, whose act shall be of equal | 
eflicacy with that of a Notary &c. | 
(Rev. L. 395, s. 1. Jan. 30, 1799.) | 


Inland bill lost. 


Sec. 2. Provides, that in case any 
such inland bill be lost or miscarry 
within the time limited for payment, 
the drawer shall be obliged &c. to) 
give another like bill, giving securi- 
iy, if demanded, to indemnify the | 
drawer against the first. (Copied | 


fnland bill, accepted ia payment of 
a debt. 

Sec. 3. Acceptance of any such | 

bill, by any person, in satisfaction of 


a debt, shall be esteemed payment, | 
if such person doth not take due. 


course to obtain payment thereof, by 
endeavouring to get the same accep- 
ted and paid, and make his protest, as 
aforesaid, in case of non-acceptance 
or non-payment. (Copied from the 
3 and 4 Ann. c. 9.) 





SS 


Promissory Notes made nezotiable, as 
tnland bills of exchange. 





Sec. 4, This section is, nearly, a 


literal copy of the 3 and 4 Ann, c. 9. 

(See 4 Bac. Ab. 689 Tit. Merchant.) 

(1) 

Offsets allowed, unless certain words 
inserted. 


But there is this clause added, 
Provided, that the said plaintiff or 
plaintiffs shall allow all just set-offs 
or discounts on any note to be made 
and signed as aforesaid, not only a- 
gainst himself but against the assign- 
or or assignors of such note, before 
notice of such assignment shall have 
been given to the defendant or defen- 
dants, unless it shall be expressed in 
the said note, that the said sum there- 
in mentioned, shall be paid *without 
defalcation or discount.’ (2) 

129. Is there any peculiar practice 
in your state, on this subject ? 

A. Costs, where several are bound. 

In suits on the same instrument, 
bond, or note, where several are 
bound ; and in suits against the ma- 
ker, endorser or endorsers of any 
note ; and in suits on any bill of ex- 
change, against the drawer, accept- 
or, or any endorser or endorsers 
thereof, there shall be a faxation and 
recovery of the attorney and counsel 
fees, taxable by law, on one of the 


(1) I perceive no difference, except that the 
words ** made or drawn according to the custom 


33 


of merchants,” are once cr twice omitted, as 


deemed superfluous. 
(2) Notaries Publick, Appointment. 
Sec. 5. The Governor, may appoint so many 
Notaries Publick, as to him may seem necessary, 


_ who shall hold their offices during good behaviour. 


Fees of Notaries and Justices. 


Sec. 6. Authorised to take for every attesta- 
tion, protestation, and other instrument of pub- 
lication under his seal of office, relative to for- 
eign bills of exchange $1. 

And for recording the same in a book kept for 
that purpose 75 cents: For the same services 
relative to inland bills and promissory notes, 
which exceed $100, 50 cents; and if $100 or 
less, 39 cents, and for recording in a book, 25 cts. 
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said suits only, at the election of the 
party plaintiff: And no fees, for at- 
torney or ceunsel, shall be allowed 
or taxed in any suit or suits brought 
on the same instrument, bond, note 
or bill of exchange against the party 
or parties thereto other than on the 
one where the election was made as 
aforesaid. (Rev. L. 657. Feb. 11, 
1819.) 

But this provision as to costs, Is 
not to apply to suits on foreign bills 
of exchange. (Rev. L. 666. s. 3.) 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

A. We have no statute regulation in 
regard to either, and no decisions. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
4. Answered, see ante, page 1181. 
** Divorce. Alimony.” 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. Attachments issue against debt- 
ors, to attach the rights, and credits, 
monies and effects, goods and chat- 
tels, lands and tenements of the debt- 
or, wheresvever they may be found, 
in fwo Cases. 

I. Against absconding debtors, be- 
ing such persons who, their resi- 
dence having been in the state, are 
supposed to evade the suit of their 
creditors by absconding from and 
leaving the state. 

II. Against absent debtors, or such 
who actually reside out of the state 
when the suit is brought, having 
rights, credits, monies, — effects, 
goods, chattels, lands or tenements 
within the state. 








In the 1st case, the suit is called a 
proceeding -by domestic attachment, 
in the 2d, by foreign attachment. 


In reality, however, there is little 
difference between them, except in 
the form of the oath which the credi- 
tor must take, before he can sue out 
an attachment, and in the manner of 
giving notice of the attachment. 


In both of them all creditors, wheth- 
er within or out of the state, who 
exhibit their demands in proper 
time to the auditors, and which are 
allowed, are entitled to dividends, if 
the debtor does not finally get rid of 
the attachment. ‘This he may do by 
satisfying the plaintiff in attach- 
ment, and such other creditors as 
have, in due time, applied to the court 
or auditors under the attachment: or, 
otherwise, by entering special bail to 
such attaching creditor, and also ac- 
cepting declarations from such other 
applying creditors as aforesaid, and 
entering bail to their actions, in like 
manner: And if such satisfaction is 
made to the plaintiff in attachment 
and to each of the applying credi- 
tors, the plaintiff will then have 
leave to discontinue the attachment, 
but not otherwise : 

Or if the defendant puts in special 
bail as aforesaid, then the attach- 
ment is to be set aside, as to such ac- 
tions wherein special bail is put in: 

Our statutes, on this head, will be 
found in the Rev. L. 355, March 8, 
1798. Id. 733, May 30, 1820. (1) 


(1) The following notes and abstracts are ad- 
ded, as being most material to be noticed here. 


1. Form of the writ. 


The act merely directs that, on the proper oath 
being made, the attachment shall issue to the offi- 
cer, commanding him to attach the rights, &e. of 
the debtor wheresoever found, which writ is to be 
returnable to the next term : 

The form is, “ commanding the officer, that he 
attach A. B. by all his monies, rights, credits, &c. 
wheresoever they may be found, so that he be 
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ATTACHMENT. 


and appear, &c. before, &c. at &c. to answer un- 
to C.D. ina plea of debt, or on promises,” as the 
case is, stating the amount, Ne. 

If the debtor appears at the return of the at. 
tachment and puts in special bail to the suit, all 
further proceedings, I presume, on the attach- 
ment are to cease: Or if he then satishes or 
agrees with the plaintiff, and before any other 
creditors have applied to the court under the at- 
tachment, the attaching creditor may discontinue; 
and so at any time before an application is made 
by any other ereditor ; but after an application by 
another creditor, or more than one to the ccurt 
or auditors, the plaintiff cannot discontinue, antl 
special bail is put in to the declarations of such 
other creditors, or they are agreed with. 

But there are no particular decisions known to 
me, on this head. 


ur. Form of oath or affirmation, on Domestic 
Attachment, &c. 

The creditor, before he can take ont an attach- 
ment in this case, must make oath (or affirma- 
mation) * that he verily believes, that the debtor 
absconds from his creditors, and is not, to his 
knowledge or belief, resident in this state at that 
time. 

This oatk or affirmation, shall, prior to the 
sealing of the writ, by the clerk, be delivered to 
the clerk and filed in his office. (ev. L. 355.8. 1.) 


Oath, before what officers. 


The oath, (or affirmation) may be made by 
the creditor, before any judge of any of the courts 
of record of *Azs state, or justice of the peace of 
any county of the same. (/d.) 

And if ..e ereditor be absent or reside out of 
this state, then his agent or attorney may make 
oath (or affirmation) to the above effect. (Jd. 
s. 2.) 

The oath, &e. cannot be made before any of- 
ficer of another state. 

It does not appear that, on a domestic attach- 
ment, the creditor is bound to swear or affirm to 
his debt or amount of it, as he must on a foreign 
one; though it would be weil for him to do so, in 
order to regulate the future special bail, it offer- 
= The act is, certainly defective in this parti- 
eular. 


111. Oath, &7c. on Forrian Attachment. 
Where the debtor resides out of the state, the 


applicant for the attachment must, before it is 
Sealed, make oath (or affirmation) before some 


judge or justice as aforesaid, * that the defendant 


is not, to his knowledge or belief, resident, at that 
time, in this state, and that he owes to the plain- 
“ff a certain sum of money, specifying, as near 
as he can, the amount of the debt or balance. (Jd. 
S61. 5. 26.) 


So that a non-resident creditor must swear to 
his debt. 

As to the person who may make the oath &c_ 
the act, in this case, authorises it to be made by 
the applicant for the writ. (s. 26.) But the oath 
&c, must be made before a Judge or Justice of 
this state. 


Iv. Creditors residing out of the state. 


Are entitled, to all the privileges amd benefits 
of the attachmentact, (Rev. L. 362 s. 30.) t 


v. Execution of the writ by the officer. 


This is prescribed, in sections 4, 5, 7, 8. 

It is not necessary, here, to detail the method 
prescribed. (See Rev. 1. 356.) 

In general, the officer is to go to the house, or 
place where the property is Xe, and attach, in 
the presence of a credible person, all the monies, 
rights, credits, goods and chattels, lands and ten- 
ements of the defendant, which he may find in 
the hands or possession of any person or persons 
or wherever it be, and, also, make an inven- 
tory and oppraisment of such property, with the 
assistance of an impartial freeholder, which is to 
be dated and signed by them both, and he is to 
annex and return it with the writ, and on which, 
also, he is to return the true time of its execution: 

He should, likewise, add tc his return a gen- 
eral clause, of having attached, all other estate of 


} This 1s indeed a most liberal principle, but 
is curried quite too far, if it may be construed 
that a creditor of another state may sue out an 
attachment here, against his debtor, whois resi- 
dent in some other state of the Union, or perhaps 
in the state, with himself, and which debtor is 
neither a foreigner nor absconds from his cre- 
ditors. 

It is obvious, to what injustice and oppression 
this might lead: A pretended creditor might 
come from Georgia, and attuch the property of 
his debtor, (in Georgia,) here. And soa cred- 
tor in Philadelphia, might attach the property 
of his debtor resident in Boston, here. The con- 
sequence would be, nine times inten, that the 
debtor could never hear of the suit, and if he 
did, is thus forced by his adversary into a distant 
and strange forum, for trial. 

A creditor muy, certainly, be allowed, as the 
common law does allow him, to follow the person 
of his debtor, and to sue him wherever he can 
find him, whichis a right not always exercised 
without oppression ; but to seek out his goods or 
lands in another state, and to make that the venue, 
is obviously a different and very oppressive right, 
where the debtor is resident in the same state 
with the creditor, or has a known residence in 





some other state. 
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the defendant, in his county, real and personal, 
wheresoever it be. 

The officer, executing an attachment, having 
made demand, and being refused, may break 
open any house, shop &Xc, or room, desk, trunk 
&c. where he is informed, or has reason to be- 
lieve, any monies, goods, books, bonds, notes, pa- 
pers Ne of the defendant, may be found. (Sec. 8.) 


vi. Wotice of a domestick Attachment. 


On return of the writ, the clerk is to give no- 
tice for 2 months successively, in some publick 
newspaper, circulating in the state, convenient 
io the place where the court is held, of such at- 
tachment, and at whose suit, and against whose 
estate for what sum, and from what court issued. 
(Rev. L. 356. s. 9.) 


Notice of a foreign attachment. 


On a foreign attachment, the notice is to be 
given, by the clerk, im such one or more news- 
pupers in this state as the court shall direct, for 
the space of 3 calendar months ; and the court 
may order, in their discretion, such notice to be 
published in one of the news-papers of Pennsyl- 
vania or New York, for any time not exceeding 
3 calendar months: And in such eases, judgment 
shall not be entered until proof is made to the 
satisfaction of the court of such publication. But 
in such eases, (of foreign attachments) if it shall 
appear, by oath or affirmation, to the satisfaction 
of the court, that notice in writing of the issuing 
such attachment hath been served on such debtor, 
the publication in the state of Pennsylvania or 
New York, as aforesaid, shall be dispensed with. 


(Rev. L. 733. 8. 1.) 
vit. Where goods &c. are attached and claimed. 


Where the property attached, is claimed by 
any person as his property, the officer may sum- 
mon and swear a jury, to ingzire and try the 
right of property, and if the jury find the right 
in the claimant, the officer is to deliver the pro- 
perty to him, or his agent; and the officer shall 
be excused &e. (fd. 358.) 


vit. Garnishees. Forthcoming bond. 


Any goods &e. and personal estate attached, 
are to remain in custody of the officer, to abide 
the judgment, unless the garnishee, (or garni- 
shees) afier inventory and appraisment made, 
will enter into dond to the officer with 2 sureties, 
freeholders of the county, in double the sam of 
the appraisment, with condition, that such goods 
&c. or the full value, to be estimated by such ap- 
praisment, shall be forthcoming to answer the 
judgment of the court. (/d. s. 7.) 

For further remedy against garnishees, where 
they deny property Kc, see, s. 10. 12. 
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| - 1x. Where Estate is in 2 or more counties. 


Where real estate, monies, goods, rights cre- 
dits &c. ofany absconding or absent debtor, are 
situate in fwo or more counties, a writ of attach. 
ment may be issued out of the supreme court 
into each county, in which case, but one set of 
Auditors shall be appointed, who are to have the 
same powers, as if the estate was attached in one 
county. (ev. L. 734. 3. 4.) 


x. Lien of Attachments. 
x. Lie litach t 


The writ shall bind the property attached, 
from the time ofits execution. (Rev. L. 356. 8.6.) 

And as to real estate, it is particularly enacted, 
that the person, against whom the attachment is 
sued out, shall not convey or alienate the same 
after issuing of the attachment, but said attach. 
ment shall become and remain a lien on said real 
estate, as against the defendant and all persons 
claiming under him by virtue of such convey- 
ance &e, until the plaintiff, and such credi- 
tors as shall apply under the attachment, shall 
be satisfied, or, until judgment shall be rendered 
against the plaintiff and creditors under the at- 
tachment, or the said attachment be discontinued; 
and that all conveyances made by the defendant, 
in attachment, pending the same, shall be void 
against the plaintiff, and the creditors who shal! 
become parties thereto. (dev. 1.734. 8. 4.) 


x1. Special bail, and attachment set aside. 


If the defendant appears at the return of the 
writ, or at either of the two ensuing terms, and 
accept of a declaration at the suit of every or 
any one of the applying creditors, and enter into 
special bail, all the proceedings thereon, as to the 
suit wherein such bail is given shall be set aside; 
and if special bail be given to the suit of the 
plaintiff, in attachment, then the costs &e. shall 
abide the event of the suit. (ev. LZ. 358. 8.16.) 


Additional bond. 


But it is further provided, that, on such ap- 
pearance and entering into recognizance of spe- 
cial bail, in any term prior to judgment being 
had, the dedtor shall, in addition to such recog- 
nizance of special bail as required by the 16th sec- 
tion of the former act, enter into bond with one 
or more sufficient sureties, (being resident in 
the state ifthe attachment issues from the su- 
preme court, and in the cowzty if issued from the 
common pleas, which bond shall be approved by 
the court and be given to the sheriff of the coun- 
ty if the attachment issues out of the common 
pleas, and to such sheriff as the court may direct 
if it issues from the supreme court) to the sher- 
iff in his own name, in double the amount of the 
personal property attached, conditioned for the 
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LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

A. Our law, of * Landlord and ten- 
ant.” * Distress for Rent,” and 
‘«‘Replevin,”” both statute and com- 
mon, conforms in almost every par- 
ticular to the English statute and 
common law. . See 2 Blac. Com. 41, 





© 


dits, monies and effects, seized on the attat hment, 
in case judgment is rendered for the plaiutiff; 
aud in ease Of breach, the sheriff, on application 
of the plaintiff or any applying creditor, shall 
assign the boud to such person asthe court muy 
direct, without fee, to be prosecuted for the ben- 
efit of the plaintiff, and such creditors as have ap 
plied, in conformity to the act. (Rev, L. 733, 


2.2) f 


xu. Discontinuance by plaintiff. 


The plaintiff in attachment shall not be per- 
mitted to discoutinue, without the consent of, or 
satistaction made to, each of the creditors, who 
shall have applied to the court or auditors as 
aforesaid. (Jd. 358. s. 17.) ¢ 


xu. Auditors when appointed ; and exhibition 
of demunds. 


The éourt is to appoint 3 Auditors, at the re- 
turn of the writ, to audit and adjust the de- 
mands of the plaintiff and such creditors as shaii 
have applied to the court for tha purpose, or to 
the auditors before they have made their report: 

The auditers, or any two of them, are requi- 
red, to ascertain the said demands, and make 
their report thereof in writing, under their hands, 
to the first or second term thereafter, as the ease 
requires, which report is to be filed, and the 3d 
term, (including that to which the wit was re- 
turned) be made absolute and judgmeut be en- 
tered thereon: But the plaintiff is to be thrice 
called in each of said terms, and his defaults en- 
tered on the minutes. (/d. 358. s. 15.) 


| For the method of entering special bail, and 
before whom, see ante 1275, 1276. 

¢ See observutions, in the text. If the plain- 
liffand debtor settle, by the return of the writ 
before any notice published, or the debtor give 
Special bail, and before any creditors have ap- 
plied, the attachment would be allowed to be dis- 
continuce, 


474 
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456, 3. Blac. Com. 6 to 14, per tot. on 
the subject of rent, distress, and re- 
plevin. Also 2 Bac. 340, Tit. ** Dis- 
tress,” per tot.) 

All the law to be found there, ex- 
cept with some slight variations and 
additions, may be considered as the 
law of New Jersey. In regard to 
distress for rent, the most material 
Change is that which exempts from 





xiv. Proceediness against Garnishees &c. 


With respect to proceedings against Garni- 
shees: See Rev. L. 356. 8. 7.10. 11. 12. 13. 20. 


Xv. Powers and duties of the Auditors, in dis- 
covering the property; proceedings to sale; 
dividends &c. See, Rev L. s. 18. 19. 20. 21. 22. 
£3. 24. 25. 

The auditors, have great powers after judg- 
ment, not only as to the estate attached and in- 
ventoried, but al! other estate they can find; and 
inay bring before them ail persons who can make 
discovery, break open houses &c. They may 
examine defendant’s wife &c. As to the Garni- 
vhee, in any proceedings against him, it does not 
appear that he may be compelled to discover pro- 
perty in his possession or due {rom him, on oath; 
which seems a very singular omission. 


xvi. Executors and Administrators. 


No attachment lies, after the decease of a 
debtor, against ex’ors or adm’rs: Where a debtor 
who absconded, is dead, or a non-resident debtor 
is dead, leaving estate here, and his ex’ors or 
adm’rs are not resident here, administration 
must be taken out by the creditor, or other pro- 
per person. And the heirs or devisees are liable 
in respect of the land. 

But ifa debtor die after the return day of the 
attachment, the action sha'l not be abated or dis- 
continued, andthe proceedings on the attachment 
shall proceed. (fev. L. 362. 8. 29.) 


XviI. JUSTICES OF THE PeAack may issue At- 
tachments, in cases within their jurisdiction, to the 
amount of $50. 

See ante, 1165, and Rev, L. 362, and Pamph. 
Laws. Nov. 1822. 


xviut. Steam Boat Attachments. 


The Attachment act of March 8, 1798, (Rev. 
L. 355) is extended to plaintiffs, who bring ac- 
tions for damages, under the act of Fed. 25, 1820. 
(Rev. L. 689.s. 1. 5.) See ante, 1181, for refer- 


| ence to steam boat laws &c. 
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distress, the goods and chattels of 
all persons found on the premises, 
other than such as belong to the te- 
nant. 





(1) Generar Law of Landlord and Tenant. 
(Rev. L. 186. March 10. 1795.) 


1. Debt for rent on a lease for life. 


Debt for arrears of rent on a lease for life or 
lives, to lie, as it may on a lease for years. fev. 
IL. 186. 8. 1. (Copied from 8 Ann. c. 14. 8. 4. 6 
Bac. Ab. 42. Rent.) 


2. A Landlord, having only a life estate, in the 
premises rented. 


in such case, if he dies before or on the day 
the rent becomes due, his ex’or or adm’r may, by 
action on the case, recover the rent due, or the 
proportion due for the time expired at the land- 
lord’s death. (Id. s. 2.) (Copied from 11 Geo. wi. 
c. 19.8. 15.6 Bac. Ab. 24. 46. Rent.” 


3. Where no demise by deed. 


In this case, the landlord, his heirs and assigns, 
may recover the value of the premises demised, 
in an action for use and occupation, though there 
should appear a parol demise by which a certain 
rent was reserved, but such demise to go in evi- 
dence of the value. (Id. s. 3.) (Copied from 11 
Geo. ti. c. 19. Bac. Ab. 43. © Rent.” 


4. Rent to be paid, on execution. 

This is regulated. (/d. s.4.) (This is copied 
from 8 Anne. 14.5. 1.) See ante 1226. * Rent on 
execution.” 

{And though the rent is not due, it isto be ap- 
portioned. (tev. L. 666. s. 1.) See ante, 1226. 
‘Rent apportioned.’ } 


5. Tenant holding over, to pay double rent. 


If any lessee, or person under him holds over, 
after his term ended and after demand and notice 
in writing given by the landlord or person enti- 
tled to the premises, ‘to deliver possession, such 
person so holding over shall, during the time he 
so holds over, pay to the person so kept out of 
possession, his ex’ors, &e. double the yearly value 
of the premises, against which penalty there shall 
be no relief in equity. (Jd. s. 5.) Copied from 4 
Geo. ii. c. 28. See 6 Bac. Ab. 43. © Reut.’’) 


6. Tenant not quitting according to his notice. 


Where the tenant may determine his lease on 
giving notice, and gives such notice and then does 
not quit, he shall pay dowdb/e the rent reserved, 
&c. during the time he thus continues in posses- 
sion. (Jd. 8. 6.) (Copied from 11 Geo. ii. c. 19. 
see. G. Bac, Ab, 43. Ment.” 








I shall merely refer to our princi- 
pal statutes, under this head, in the 
note below. (1) 





ey 


7. Recovery of the premises by ejectment instead 
of re-entry, for non-payment of rent. 


This is regulated. (Jd. s. 7. 8. 9.) And is eopied 
from the 4. Geo.ti.c. 28. (See 6 Bac. Ab. 33. 4, 
“ Rent.” (1) 


8. Remedy to obtain possession, where tenant de- 
serts premises. 


This is to be effected by application to 2 justices 
of the peace. (/d. s. 10.) (Copied principally 
from 11 Geo. ii. c. 19. s. 16.) 


9. Renewal of leases on surrender. 


The new lease made Ne. to be good, without » 
surrender of the under leases. (Jd. s. 11.) 


10, Atiornment of tenants. 


To strangers to be absolutely void, and the pos- 
session of the landlord not to be thereby changed; 
unless the attorument is pursuant to or in conse- 
quence of a judgment at law or decree in equity, 
or made with consent of the landlord ; or where it 
is to a mortgagee, after mortgage forfeited.( Id. : 
12.) Copied from 11 Geo. ii. c. 19.) 


11. Tenants to zive notice of ejectments served 
on them. 


Where a declaration of ejectment is served ona 
tenant, he shall forthwith give notice thereof to the 
landlord, his agent or attorney, or forfeit 3 year: 
improved rent of the premises, to the person 0! 
whom he holds, to be recovered by action of debt. 


(dd. 8. 13.) (Copied from 11 Geo.ii.c. 19.) 
12. Landlord admitted to defend. 


And where such ejectment is brought, it shall 
be lawful for the court, to suffer the landlord w 
make himself detendant, by jotming with the ten- 
ant, if he shall appear; but if he does not appear, 


} This section 3s only applicable to leases which 
have in them a condition of re-entry, or words, 0! 
covenants, amounting to such condition, for with- 
out such condition broken, no ejectment can lie, 
until the end of the lease, a mere breach of cove: 
nant not being a forfeiture of the land ; itis of 
consequence ulwuys to have a clause of e-enire 
in leases ; besides this, to have the benefit of it, 
there must appear to have been six months rent 
at least actually due at the bringing of the eject 
ment, and that no sufficient distrainable prope’: 
was on the premises ; without these particulars 
appearing, the plaintiff will be nen-sutt. 
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judgment is to be signed against the casual eject- 
or; but if the landlord of the premises or any 
part thereof, desire toappear and will enter into 
the common rule, he shall be permitted so to do, 
and execution against the casual ejector be stayed 
until further order of the court. (/d. s. 14. Copied 
from 1 Geo. ii. c. 19.) 


13. Remedy by writ of unlawful detainer. 


if a tenant, or other person in possession of 
lands by, frem, or ander him or in any collusion 
with him, wilfully and without force HOLDS OVER 
any lands, &e. after demand and notice in writ- 
ing given for the delivery of the possession 
thereof, by the landlord, or person in remainder 
or reversion, &c. or his agent or attorney, Xe. 
lawfully authorised, then such person shall be 
guilty of an unlawful detainer. (dtev. L. 349. 


s. 5.) 

This species of detainer, as well as all forcible 
entries and forcible detainers, are made cogniza- 
ble before a single justice of the peace, who on 
complaint, &c. is to summon a jury. The pro- 
ceedings are particularly pointed out in the act, 
which was passed March 2d, 1798. 


If the verdict is for the complainant, the justice 
is to give judgment thereon with treble costs, and 
award a writ of restitution to the sheriff, &c. 

The estate or merits of the title, are not to be 
inquired into. (s. 20.) 

The only question to be tried is, whether the 
defendant be a fenant in fact or law to the com- 
plainant, or came into possession under, by or 
through some one who was such tenant, and if 
he holds over beyond the term of his lease, or the 
time he is entitled by his agreement or by law, to 
hold the premises. 

But where the defendant has been $ whole 
years together, immediately preceding the com- 
plaint, in the peaceable possession of the premi- 
ses, and his estate therein not determined, he 
may plead the same to the said complaint, which 
is to be tried in the manner aforesaid. (8, 10, 
20.) 

In all other cases the plea is, not guilty. 

The proceedings may be removed by ceriio- 
rari, into the supreme court, but not until after 
judgment. (¢. 18.) 

But nothing in the act, is to prevent the party in- 
jared from bringing an action of trespass, or other 
action against the offender. (s. 19.) 

There are many other provisions in the act, 
regulating the proceedings, which are all minute- 
ly described. 

See, my Treatise, Tit. Landlord and tenant,” 
per tot. and the forms, &c. and directions in re- 
gard to notices to quit, &c. 








DISTRESS FOR RENT. 


GENERAL LAW. (Rev. L. 199. March 16, 
1795.) 


1. Unreasonable distrees. 


Not to be taken on the peril of damaves. (Rev. 
L199. 8.1.) Old statute. 


2. Wrongful distress ; driving out of county. 


Wrongful distress, not to be made, nor to be 
driven out of the county. (Jd. s. 2.) Old statute. 


3. Things exempted. 


Beasts of the plough, sheep, and implements of 
a man’s trade, not to be distrained, if there be 
other goods and chattels sufficient ; except beasts 
distrained and impounded, for doing damage on 
a man’s lands. (s. $.) Old statute. e 


4. Beasts distrained where to be impounded. 


Beasts distrgined for any cause, are to be put 
into the open pound, in the township where dis- 
trained, and the owner may feed them there, if 
he will. (s. 4.) f 


5. Goods Ee. distrained, not to be impounded 
in several places. (s.5.) Old law. 


§. Distress for Rent, how to be made. 


Sections 6, 7,8, prescribe the manner of mas 
king distress for rent, the things which may be 
distrained, and authorises sale of them. 

If within 10 days after the distress and notice 
of it to the tenant, he does not replevy, (or sate 
isfy the rent) the landlord may sell, giving 5 days 
notice of sale in 3 of the most publick places of 
the township, where the distress is made. 

But no distress can be made, at one time, for 


T Itis tobe observed, that at common law on dis- . 


tresses for rent or for any other cause, the things 
distrained could not be sold, but were merely to 
be held in pound, either in the common pound, if 
cattle, Cc. ar if goods, to be fut by the distrainer 
in some secure place, and there kept without using 
or injury, until the owner either satisfied the des 
mand, or veplevined the goods, Cc. 

The distrainer, could net even milk a cow dige 
trained. But if the cattle distrained, were put 
in open pound, the distrainer was not obliged to 
give any notice, of the distress, nor to feed the 
catile. 

dt was not until 2 of W. & M. c. 5. (1690,) 
that things distrained for rent, could be sold, 


(See 2 Bac. Ab. 349. Tit.  Distress.””) 
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more than one year’s rent in arrear, and it must 
be within 6 months after the same became due. 
(Id. s. 6. 7. 8.) 

These provisions, are copied with variation, 
principally, from 2. W. and M. c. 5. (2 Bac. 
439. Distress.) 

The most material alteration is, that by a clause 
in the 8 sec. of our act, “goods or chattels on the 
premises, belonging to any person other than the 
tenant or tenants, are not to be lable to the 
Jandlord’s distress.”’ + 


7. in what places, the goods &c. distrained, 
may be impounded or secured, and sold. Sc. 


This may be done by the distrainer, any where 
on the premises, most convenient; and the dis- 
trainor and others, coming to make distress, ap- 
praise and sell, or to buy, and to carry off &e, 
have fuil liberty, so to do. (dd. s. 9.) 


8. Persons who break the pound, or refuse the 
goods distrained. 


To be liable to an action on the case, and treble 
damages ; and the owner also, is so liable, if it 
be found that the goods distrained, afterwards 
came to his use or possession. (Jd. s. 10.) 


9. Action, by owner, where no rent due. 


If there be no rent due, the owner of the 
goods distrained and sold, may have trespass or 
ease against the persons distraining, and recover 
double the value of the goods distrained and sold 
and costs. (/d. s. 11.) 

(Copied from 2 W. and M. c. 5.) 


t This is otherwise in England, the effects and 
property of all other persons, found on the premis- 
es,or in possession of the tenunt, at the time of the 
distress, being equally liable to distress, as those 
of the tenant. 

How far, the goods of persons who come in as 
tenants under the person to whom the premises 
were let, may be liable to the landlord’s disuress, 
Ihave not examined: No such question, if it be 
one, could ever arise in England, us the effects 
of all persons, found on the premises are, there, 
liable. The assignee of a lessee is bound to puy 
the rent to the lessor, thut is, if he is sued before 
he assign uguin; in such case, being merely bound 
ason a covenant running with the land, distress 
for the rent, would seem to follow. Andif the !es- 
see does not bind his assigns by the covenant, and 
the person merely enters without any assign- 
ment, as tenant to or under the lessee he seems 
to be within the words and meuning of the sta- 
tute, und liable to distress, for he is u tenant, in 
law, of the premises and bound for the rent. The 
act spcuks of “ the tenanv” of the landlord, not of 
lis lessee only: And sce s. 14.19. 
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10. frregular distress, where rent is due, 


Where distress shail be made tor rent justly 
due, and any wregular or unlawtul act is after- 
wards done, by the distrainor or his agents, the 
party grieved may have trespass or case, but only 
to recover satistaction for the special damage ; 
and the tenant or lessee shall not recover, if ten. 
cer of amends is made before action brought. 
(4d. 8.12.) (Copied from 11. Geo. ii. c. 19.) 

And m such actions the defendant inay plead 
the general issue, aud give the special matter in 
evidence. (Jd. s. 13.) 


11. Goods removed from premises. 


If the tenant or lessee removes his goods from 
the premises, leaving rent unpaid, the landlord 
may seize them wheresoever found as a distress 
for the rent arrear, and sell and dispose of them, 
as if distrained on the premises, provided, such 
seizure be within 30 duys tron, the removal, and 
that such goods be not dona fide sold for a val- 
uable consideration, before seizure, to a person 
not privy to the traud. (dd. s. 14.) (Copied from 
11 Geo. ii. c. 19.) 


12. Penalty on offenders. 


And the tenant or lessee so removing his goods 
and others wilfully aiding therein, or concealing 
the same, and all and every of them shall pay to 
the landlord &c, double the value of the goods 
removed, to be recovered by action of debt. 


(dd. 8.15.) (Copied from 11 Geo. ii. c. 19.) 
13. Landlords &c. may break doors 8c, enter 
suspected places, to take goods removed. 


See the provision. 
11 Geo. ii. c. 19.) 


(/d. s. 16.) (Copied from 


14. Distress may be made after the determi- 
nation vo any lease, for life, year or years, or at 
will, for rent in arrear before such determina- 
tion, as if the lease was not determined ; provi- 
ded, itis made within 6 calendar months after 
the determination of the lease, and during the 
continuance of the landlords title and interest in 
the premises, and during the possession of the 
tenant from whom the arrears became due. 


(Id. s. 17.) ¢ (Copied from 8 Ann, c. 17.) 
15. Distress warrants by Justices of the Peace. 


Mode of proceeding on them regulated, where 
the act does not prescribe in what manner the 
distress is to be disposed of. (fd. s. 22.) 


t At common law no distress could be made 
for rent arrear, after the determination of i/is 
ase. 
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SET-OFF. 

134. Is the law of set-off, similar 

to the Engtish law, and that of other 
states ? 





Method of muking Distress fur rent, and 
things distrainable. 


1. The method of making distress and sale, is 
particularly ported out in Sec. 6, feev. L. 200. 

2. And the things distrainable, in sections 7, 8. 

Ali kinds cf goods, chattels, live stock, grain of 
all kinds, in sheaf, stacks or otherwise, flax, hemp, 
hay, roots, vegetables, grain, and other produce 
growing, or otherwise, on the premises, and with 
right, to cut, dig, pull &c. ke. carry away. 


3. Rents held for the life of another. 


If a person be entitled to rent for the life of 


another, he may sue, or distrain tor rent iu ar- 
rear, after the death of such person, and make 
appraisement and sale as aforesaid. (Jd. s. 18.) 
(Copied from 8. Ann. c. 14.) 


4. Husband entitled to rent in arrear, in right 
of his wife, may sue, or distrain &c. as afd. for 
the same after her death. (dd 8.19.) ( Copied 
from 32. H. viit. c. 37.8.) 

Ex’ors and adm'rs of persons who were enti- 
tled to rent service, rent charge, rent seck, or 
tee farm, may sue or distrain &c. for the same. 
( Id.s. 20.) ( Copied from 32 H. viii. c. 37. 8. 1._) 

If one distress is not sufficient, another may be 
made, within the time limited &e. (Jd. s. 21.) 

See, my Treatise Cap. H. Tit. Distress, tor 
direetions and forms. 

For things excepted from Distress, see ante, 
1307 and the rules of the common law, which are 
inforee on this subject. 


REPLEVIN. 


This whole subject is regulated by a particu- 
lar stat. (J2ev. L. 212. March 19 1795.) 

There are 14 sections ; and it may be stated, 
generally, that the English statute and common 
law, is fully adopted. 

The followiug sections, merely, are noticed. 

1. The writ of replevin issues, to the Sheriff, 
outof the Supreme court, or common pleas, re- 
turnable to the next term. (/d. s. 2.) 

2. It liesin all cases, for goods and chattels 
taken and wrongfully detained. (1d. s. 1.) 

3. The sheriff, after demand, may break open 
houses Ke to make deliverance. (Jd. 8. 3.) 

4. The sheriff before he delivers the goods, shall 
take of the pltf, sufficient security to prosecute 
&c, andto return the same goods, if return be ad- 
judged; and if he fail, be answerable to the va- 
lue; and the distrainer, shall have his recovery 
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| A. Our law of set-off, of mutual debts, 


} 


| 
| 
! 











fully taken. and detained from him: 


is similar to the English law. There 
is a difference in the form of plead- 





by wrii, that he restore to nim such or so many 
goods (/d. s. 213.) : 

5. If the defendant in replevin or possessor 
claims property in the thing, whereof deliverance 
is sought, and the sheriff proceed to dispossess the 
party, before the claim shall be inquired into or 
tried according to law, be shail, besides being 
auswerable for the tresspass, forteit $200. (Jd. s, 


6.) t 


REPLEVIN BOND, 


6. Ina replevin on a distress for rent, the she- 
riff shall, before he make deliverance of the 
goods, take, in hisown name, from the plaintiff 
and 2 respectable sureties, a 40nd in double the 
value of the goods distrained, (the value to 
be ascertained by the oath or affirmation, ad- 
ministered by the sheriff, of one or more wit- 
nesses not interested in the distress) Conditioned, 
for prosecuting the suit with effeet and without de- 
lay, and return of the goods &c. distrained, if re- 
turn be awarded. 

And the sheriff, if requested, is to assign the 
bond to the defendant, avowant or person mak- 
ng cognizance, by endorsement and attesting it, 
under his hand and seal, in presence of 2 or 
more witnesses: If the bond is forfeited, the 
defendant &c, may sue thereon in his own name ; 
and the court, where sued, may by rule or rules 
give such relief on the bond, as may be just, and 
such rules to have the effect of adefeazance to 
the bond. (Jd. 8. 12.) Copied from 11 Geo. it. ¢. 
19. 8. 23. 

No replevin to be sued out, in case of distress 
for any tax, assessment, or fine levied, in pursu- 
ance of any law of the state. (/d. s. 14.) 


t This isnot applicable to the case where a dis- 
tress is made for rent, and the tenant brings re- 
plevin for the goods distrained ; in such case, the 
goods are to be re-delivered to the tenant, (the 
ptf) if he gives the proper security: 

Itis only applicable, in other cases, at common 
law, where aman sues replevin for goods wrong 
In this 
cuse, if the defendant claim property, the pltff, 
in replevin is bound to take out a writ de propri- 
etate probanda, and the right is tried, by an in- 
quest, before the sheriff. It is probably owing 
much to this cause, namely the right of the de- 
Jendani to stop all proceedings by a mere claim of 
property until the pltff, sues out a writ of pro- 
prietate probanda, that replevins are seldom 
used in cases of trespass. But though the claim 
is made, the sheriff holds custody of the thing 
until it is tried. 
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ing; here, the party is to plead 
‘payment’ of all or any part of the 
sum demanded, giving notice in wri- 





(1) ABSTRACT OF THE STATUTE, RELATING TO 
SET-OFF. 


1. In what cases allowed. What plea. 


if any two or more, dealing or having dealt to- 
gether, be indebted to each other upon bonds, 
bills, bargains, contracts, promises, accounts, or 
the like, and one of them, his ex’ors, &c. brings 
an action against the other, his ex’ors, &c. the de- 
fendant may plead payment, of all or any part of 
the sum demanded, giving notece in writing with 
the plea, of what he will insist upon at the trial, 
for his discharge. (Ftev. L. 307. s. 11.) 


2. What may be given in evidence. 


And may give any bond, bill, receipt, account, 
bargain, or contract, so given notice of, in evi- 


dence. (Jd.) 
3. Barred of any future action. 


Or else, be precluded from bringing any action 
for that which he might or ought to have pleaded 
and given in evidence, by virtue of this act. (Jd.) 


4, Where a penalty is sued for. 


And where the suit is on a bond, bill, or other 
contract for a penalty, on the non-payment of 
money only, or to secure or enforce the payment of 
money only, & any bond, bill, or contract, with such 
penalty, shall be given in evidence for the plain- 
tiff or defendant, under the plea of payment, 


then the sum bona fide and in egzity due, and | 


not the penalty, shall be deemed the debt due. 
( ld.) 


5. If the sum demanded, is paid or satisfied. 

And if it appear that the sum demanded is sa- 
tisfied, the jury shall find for the defendant, and 
judgment be entered that the pltff take nothing, 
&c. and, where the plaintiff does not sue as ex’or 
or adm’r, with costs. (Jd. s. 12.) 


6. Where there is a balance due to plaintiff: 


And if it appear that any part of the sum de- 
manded has been paid or satisfied, such part shall 
operate as paymentand so far extinguish the debt, 
and the jury shall set-off or discount so much as 
has been paid or satisfied, and find a verdict for 
the dalance upon which the plaintiff shall have 
judgment with costs, if costs ought to be awarded. 
(Id. s. 15.) 


7. Where there is a penalty, judgment how enter- 
ed. 


ting with the plea, of what he will 
insist upon at the trial in his dis- 
charge. (Rev. L. 307, s. 11, 12. 13, 
14, Nov. 1, 1797.) (1) 





ment of money, if the plaintiff recovers, judg- 
ment shall be entered for the penalty, to be dis- 
charged by payment of the principal, or sum 
found by the verdict, as the case may require, 
with interest till paid and costs ; unless it be pro- 
per such judgment shall stand as a further secu- 
rity to the plaintiff, his ex’ors, &c. (Jd. s. 13.) 


8. Where the plaintiff is overpaid. 


If it appears that the plaintiff is overpaid, the 
jury shall find a verdict for the defendant for the 
sum overpaid, for whicl he shall have judgment 
and execution, with cost; unless the plaintiff be 
an ex’or or adm’r and then the sum found, shall 
be considered a debt of record, to be paid in the 
course of administration; and the plaintiff, shall 
have debt or sei. fa. against the plaintiff, for reco- 
very thereof. (Jd. s. 14.) 


Set-orr—before a justice. 


A defendant, before a justice of the peace, may 
set-off any account or demand ; but such copy of 
his account, or state of his or her demand, must 
be delivered to the justice on or before the retarn 
day of the summons; or if on a warrant, then at 
the time of hearing the cause, or such account or 
demand, shall not be received in evidence on the 
trial, &c. (/tev. L. 652. 8. 14.) 


Defendant not delivering his account, barred. 


A defendant, neglecting to deliver a copy of 


| his account or state of his demand as aforesaid, is 


forever precluded from an action for the same, 
or trom setting off the same in a future suit. 
But if the balance found due to the defendant 
exceed $100, then the defendant, shall not be 
precluded from recovering his account or demand, 
in any other court. (Jd. s. 15.) 


¢ The provincial act, for allowing set off, 
was passed May 5, 1722, (Alls. LL. 66.) and was 
repeuled at Mr. Paterson’s revision in 1797. He 
made no alteration in the main principle of the 
act, or in the description of what demands mighi 
be setoff. But added that, which gives execution 
to a defendant, and that part, which precludes & 
defendant from bringing an action afterwards, 


for any demand which he might legally have set- 


off 
It does not appear, however, that a plaintiff 
is precluded from bringing several actions on 


several demands, though of the same nature, 








But in all actions on a bond, &e. for the pay- 


against his debtor. 
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CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 


Bonds &c, made assignable. 


A. Our act, (of Nov. 1, 1797.) en- 
acts, that assignments of bills, bonds, 
andother writings obligatory, for the 


(1) Assignments, of choses in action, are not 
put upon the foot cf negotiability, with biils 
of exchange and promissory notcs: ‘The assignee, 
at whatever distance, may bring a suit, in his own 
name, against the obligor; but no action lies by 
him to recover over, in default of payment by 
the obligor, against any but his /mmediate assignor, 
and not against him, unless upon an express 
guarantee or stipulation, to that effect, by the as- 
signor; it being held, that on a generad assign- 
ment of a bend or obligation, the assignor is not 
liable over. (1 Penni 20. 76. 211, 212. And 
see 2 Wash. 219.) 

With respect to what zs (due) diligence, in 
cases where the assignor is bound to answer over, 
it stands upon the general rules of law on this 
subjeet, to be collected from adjudged cases. 

The supreme court has intimated an opinion 
that where the obligation is assigned, it is not in 
the election of the assignee to sue in the name of 
the obligee, for the use of the assignee, but that 
the action must be in hisown name as assignee. 
(1. South. 358.) 


Jornt DesTors. 


If any be taken, judgment and execution 
against all. 


Where persons are jointly indebted to any 
other person or persons, for or upon any joint 
contract, obligation, matter or thing, against whom 
remedy could be had at jaw in case all were or 
could be taken by process, they shall be answer- 
able to their creditors separately for such debts ; 
that is to say, the creditor or ereditors may issue 
process against such joint debtors, and in case any 
of them be taken and brought into court, by vir- 





In England, under their statutes of set-off, 
(2 Geo. ii. c. 22. 8. Gea. ii. c. 24.) defendants are 
not bound to set-of!, but may bring cross-actions. 


It may be remarked here, that our provincial 


act, allowing set-off, preceded the introduction of 


set-off in England, ours having passed 8 Geo. i. 
1722, whereas the first of the English acts was 
passed 2. Geo. ii. anno. 1729. 








i 





payment of money, shall be good and 
effectual in law; and that an assignee, 
of any such, may thereupon maintain 
an action of debt in his own name, 
but shall allow all just set-off or dis- 
counts, not only against himself, but 
against the assignor, before notice of 
such assignment shall have been gi- 
ven to the defendant. (Rev. LZ. 305, 


$. 2.) (1) 





tue of such process, such of them so taken Ke. 
shall answer to the plaintiff &c. and if judgment 
pass for the plaintiff or plaintiffs, he or they 
shall have his or their judgment and execution 
against such of them so brought into court, and 
against the other joint debtor or debtors named 
in the process, in the same manner as if they had 
all been taken and brought into court upon such 
process. (/tev. L. 505.8. 3.) 


Representatives of a joint debtor. 


If a joint debtor die, in the life time of ano- 
ther jointly bound, his representatives to be 
chargeable in the same manner, as such repre- 
sentatives might if the obligators had been bound 
severally as well as jointly. (Jd. s. 4.) 


Actions on bonds &e. with special conditions. 


In actions on bonds, or for any penal sum for 
non-performance of covenants or agreements 
contained in any indenture, deed or writing, or 
upon any bond with condition, other than for the 
payment of money, the plaintiff may assign as 
many breaches as he thinks fit, and, on trial, the 
jury are to assess damages for such breaches as 
the plaintiff shall prove to have been broken, and 
judgment be entered, as heretofore. (ev. L. 
305. 8.5.) (Copied from 8 and 9. W. iii. c. 11.) 


Writ of inquiry, when. 


And on judgment on demurrer, or default, or 
confession, the plaintiff may assign as many 
breaches as he will, upon which a jury shall be 
summoned to assess the damages Ke. (Jd. ¢. 6.) 


(Copied as aforesaid.) 


Payment of damages into court 


On payment into court of the damages and 
costs, afier judgment and assessment, execution 
to be stayed, or if the same be levied, the defen- 
dant to be discharged, but the judgment to re- 
main to answer further breaches, on which the 
plaintiff or his representatives, may haye Sei. Fa, 






















































Sr 


er ee 


ook 











1312 [1821,2.] NEW JERSEY. srare Law, AnD REGULATIONS, 


136. Is the common law in respect 
of choses in action, adopted ? 
41. Assignments, of the estates of in- 
solvent and absconding debtors, of 
bail and replevin bonds &c, vest in 
the assignees particular rights under 
the statutes authorising them, ex- 
cept these, and the right of an as- 
signee of an obligation for the pay- 
ment of money to sue in his own 
name, our law of choses in action as 
respects their assignment and in all 
other particulars, is the common 
law. 


LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland 2 


A. Entirely so: Waste, by guar- 





(ib. 8.7.) (Copied from 8 and 9 W. iii. c. 11. 
See 2 Bac. Ab. 83. Let. I. © Covenant.’) 


Payment, on a single bill &c. 


Payment may be pleaded to debt on a single 
bill, or to debt or sci. ta. on a Judgment. (70. s. 8.) 
( Copied from 4 Ann. c. 16.) 


Payment on a bond &c. 


In debt on a bond, with a defeazance to be void 
on payment of a less sum ata day or place cer- 
tain, if the obligor, his ex’ors &e, before action 
brought, hath paid the principal and interest 
due by the condition, such payment, though not 
made strictly according to the condition, may be 
pleaded in bar, and shall be as effectual a bar of 
such action, as if the money had been paid at the 
day and place according to the condition, and 
had been so pleaded. ( Jb. s.9._) ( Copied from 
4. Ann. c. 16.) 


Bringing money into court. 


And the defendant may, pending the action, 
bring the inoney due, with costs, into court, which 
shall be deemed satisfaction of sueh bond, and 
the court shail give jndgment to discharge the 
deidt. from the same accordingly. (0%. s. 10.) 


(Copied from 4 Ann. c. 16.) 





dians, tenants for life or years, or 
in dower, or by curtesy, and by par- 
ceners, tenants in common and joint- 
tenants, is prohibited, and an action 
of waste is given by our statute. 
(Rev. L. 208. Mar. 17,1795.) 

And a writ of waste is given, out 
of chancery, against such tenants 
committing waste; and on convic- 
tion, they shall lose the thing or 
place wasted, and recompense thrice 
as much as the damages shall be as- 
sessed by the jury. (Jd.) (1) 


DECREES IN CHANCERY. 
Process of execution, what allowed. 


138. How are decrees in equity 
executed &c ? 


(1) Waste by a parcener ec. 


Where waste is brought by a pareener, tenant 
in Common or joint-tenaut against his feilow, the 
proceeding is speciai, that is, when the action 
comes to judgment, the defendant if he shall 
choose to take his part in a place certain, the 
same shall be assigned to him on the part wasted, 
by the sheriff and jury, as it was before he com- 
mitted the waste; but ifhe retuses this, and the 
waste exceed his or her proportion, the pltff. shall 
recover such dumages as shall be found by the 
jury or inquest. (Jd) 


Waste in the life time of an uncestor. 


So an heir, may have waste committed during 
the lite of his ancestor. (/d.) 


Tenant who lets the land, liable to the reversioner. 


And a tenant for life, or for the term of ano- 
ther’s life, or for years, or any other term, who 
lets or grants his estate to another, shali it he 
take the profits, be liable to the reversioner in 
a writ of waste, and recover the place wasted and 
treble damages. (/d.) 


Accident by fire. 


But no action whatsoever shall be maintained, 
against a person in whose house or chamber any 
fire shail accidentally begin. (Jd.) 

Saving all contracts, however, between land- 
lord and tenant. (/d.) 

These provisions, being copied from English 
Statutes, must be construed according to the con- 
struction they have received in the courts of law 
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A. Where the complainant has ob- 
tained a decree, the court may issue 
process of sequestration of the real 
and personal estate of the defendant, 
or so much as is sufficient to satis- 
fy the demand, in the decree speci- 
fied; or issue a writ of fieri facias 
against the goods, lands and real es- 
tate, upon which sufficient property 
shall be taken and sold to satisfy the 
demand, with costs ; or may issue a 
eapias ad satisfaciendum ; on which 
writs of fi. fa. andca. sa. there 
shall be the same proceedings as at 
law.( See ante, Judgment and Execu- 


(1) Attachment for contempt. 


Where any person shall be in contempt, ac- 
cording to the law, practice, or course of the 
court, he shall, before he is discharged trom the 
same, pay to the clerk for the use of the state, 
asum not exceeding $50; and being in court on 
process of contempt or otherwise, shall stand 
committed and remain in close custody, until the 
said process, rule or order, (which has been made 
respecting him) be obeyed and performed, and 
until the fine imposed for the contempt, with 
costs, be paid. (Rev. L. 500. s. 53.) 


Officer to execute Process. 


It shall be the duty of the sheriff, or coroner, 
as the case requires, of any county, to whom any 
order, attachment, process of sequestration, writ 


of execution, or other process, shall be directed, 


ordelivered, to serve or execute the same, anu 


» make return thereof to the clerk &e. (ftev. L. 
a 495. 8.7.) 


Amercement for neglect of duty. 


Ifthe sheriff, or other officer, neglect or re- 
fuse to execute any process of sequestration, or 
to make payment of the rents, issues Xe. accord- 
ing to the order of the court ; or where the exe- 
cution is by feri facias, shall neglect to file a 


> true inventory of the goods &e. and real estate, 
7 unless he return levied to the amount &e, or shall 


omit for 2 months to render to the complainant, 
his representative or solicitor, the monies receiv- 
ed, from the sale, or otherwise, he shall be amer- 
eed to the amount of the demand, with costs for 
the use of the complainant. But 10 days notice 
10 writing, of the application to amerce, shall be 
giventohim by the complainant &e: And the 
‘mereement shall have the effect of a decree, 
whereon execution, in the name and for the 
se of the complainant &e. may instantly, on 
172 
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tion, No. 33. page 1213 per tot. and 
notes, to 1229.) 

Or the court may cause, by in- 
junction, the possession of the effects 
and estate demanded by the bill, and 
whereof the possession or sale is de- 
creed, to be delivered to the com- 
plainant or otherwise, according to 
such decree and as the nature of 
the case may require; and in case 
of sequestration, the court shall order 
payment to be made, out of the es- 
tate so sequestered, according to the 
intent of the decree. (Rev. L. 705. 
$. 7.) (1) 


motion in term time, and without further proceed- 
ing, be issued against the goods &c. and real 
estate of such officer. (/tev. L. 499. s. 50.) 

So if the sheriff or other officer, shall refuse 
or neglect to execute any fieri facias, for the 
space of 2 months, or shall adjourn the saie of lands 
or real estate, levied on, more than (wice and 
exceeding one month for each adjournment, he 
is made liable tothe amountof the debt, or dam- 
ages ald costs, or sum of money mentioned in 
the writ, with interest, and for recovery of the 
same, be proceeded against (by amercement) 
in the manner (tast) aforesaid ; but if at any time, 
before the amercement entered, he shall sell &c. 
and bring the whole product of sales into court, 


deducting his fees, he shall be exonerated &e. 
( dev. L. 707. 8. 12. ) 


Sheriff may be prosecuted on his bond. 


Or a party, in chancery, aggrieved by the 
neglect, defauit, malpractice, or misconduct ofa 
sheriff, may be redressed, to the amount of the 
sum specified in the order or decree, by ap- 
plying to the governor &c. to order a prosecu- 
ton on his bond, as directed in the 9th and 10th 
sections of the act “concerning sheriffs.” ( Hev. L. 
500. s. 51.) For the sections referred to, see Rev. 
L. 238. 


Oficer not making return attached. 


And if a sheriff or any other officer shall not 
make return of any writ, order or process, ac- 
cording to its tenor, he shall be in contempt ond 
process of contempt shail, on motion in tern: time, 
issue against him, from which he shall not be dis- 
charged, until he pays to the clerk, for the use of 
the state, a sum not exceeding 950 and the costs 
incurred, by means thereo!. (Rev. 1. 500 8.52.) 

See ante, pages 1181, 1182. 1183, relative to 
this subject. 















PROCEEDINGS ON FORECLOSURE OF 
MorTGAGES. 


Sale of the premises; by what officers. 


On a bill for the foreclosure or sa- 
tisfaction of a mortgage, the court 
may decree a sale of the morigaged 
premises, or such part as may be sul- 
fics :t to discharge the said mort- 
gage, or incumbrances on the mort- 
geced premises, which sale is to be 
male, either by one of the masters of 
the court, or by the sheriff of the 
county where the premises are situ- 
ate:|l, by virtue of ajiert facias which, 
before it is sued forth, is to be re- 
coried by the clerk in the book kept 
for recording executions against real 
estate. (Rev. L. 705. 5. 8.) 











(1) Application of the monies, 


And the monies, arising from the sale, shall be 
applied to discharge the monies directed to be 
paid, and the remainder, (if any) if the person 
entitled to receive it shall be absent from the 
state, may be invested in bank stock of the U. 
States, or put at interest on such security as the 
court shall order, and be paid to the person en- 
title . on application to the court ; Provided, 
that 1.0 greater estate, in the premises sold, shail 
be conveyed to the purchaser, than would have 
vested in the mortgagee had the equity of re- 
demption been duly foreclosed. (dd. s. 9.) 


Stay of sale, if defendant is absent. 


In case of anv suci) decree against an absent 
defendant if he shall, at any time betore sale by 
the officer, cause his appearance to be encered 
and pay such costs to the complamant as the 
court shail think reasonab!«, it shail and may be 
lawtul for the cour, by writ of supersedeas direct- 
ed to the officer, to stay the sale, and then such 
proceedings may he had as ought to have been, if 
the defendant’s appearance had been entered up- 
on the first process duly served. (/d. s. 10.) 
Where the court may direct a sale of the whole of 

the mortgaged premises, although the whole 

sum secured hy the morigageis not due. 


This is a peculiar aud very beneficial provision, 
under the diseretion of the court, whereby the 


court is authorised, when it appears that a Part of 
the premises cannot be sold without material in- 
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Proceedings on the Fi. Fa. 

The proceedings to sale by the 
master or sheriff, in respect of ad- 
vertising and in all other respects, ig 
to be in like manner as on a jiert ja- 
cias out of the supreme court against 
real estate, and he executes a deed op 
deeds for the premises sold, as the 
case requires. (4d. ) 

(For the manner of these proceed. 
mgs, see ante, 1224, 1225, &c. and 
the notes.)( 1) 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. See ante, answers Vo. 107, 108, 
from page 1281 to 1284, inclusive, for 
such information as this question 
calls for. 





jury to the remaiming part, to decree a sale of 
the whole. 

In this case, the whole proceeds are to be 
brought into court, and the complainant is to be 
paid out of such proceeds, as well what is due 
With interest and costs, as that which is not yet 
due, (it there be sufficient, and he will receive it) 


a rebate of interest being made, where the debt 








does not draw interest until a future day. 

The remainder of the proceeds, if any, to be 
| paid over to the person entitled, under the ¢: 
rection of the court. 

) This is the substance of the provision, bu! 
there is somewhat more of detail. (Jd. 8. 11.) 

{tf the complainant should not choose to take 
| the money, not yet due to him, the court ha 
| power, under other sections of the aet to investi 
j in stock or put it out on interest, to await his tus 
| ture application. (1d. sections 5 and 6.) 
| 
{ 

{ 


—— 





The foregoing prov.sion is to prevent injury 
the mortgagor, and other incumbrancers, who 
might suifer from a partial sale of property, whic! 
ought to be sold without division, in order to pro 
| duce its full value. 

Decreee of the court for a conveyance, &¢- 
} It a decree of the court be tor a conveyanet, 
| release or acquittance, and the party does no! 
comply therewith by the time appointed, such Ue 
cree is to be taken in all courts of law and equily 
and have the same effect, as if such conveyance; 
&e. had been executed contormable to the deere 
(Hev. L. 499. 8. 47.) 
For other matters relative to the court of C 
| cerv, see ante from p. 1180 to 1183.) 
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PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 

belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 
4. There isno land belonging to the 
State of New Jersey, other than cer- 
tain lots whereon the State House 
and house for the accommodation of 
ihe Governor, are erected. 

There remain some Proprietary 


(1) These unlocated lands are, generally, called 
Fast Jersey “rights,” and West Jersey “rights.” 

They take that denomination from a partition 
of New Jersey, made between Sir George Car- 
veret, one of the original grantees, and Wem. Penn 
and others, holding the estate of John, Lord 
Berkley, the other grantee of New Jersey, un- 
der James, Duke of York. 

The partition deed, of the aforesaid parties, 
(dated July 1. 1676) recites, that Carteret had 
agreed to take for his share all that part of New 
Jersey lving east of a certain straight line, men- 
tioned and described in the aforesaid partition 
deed, (and which from thenceforth was to be eal- 
led East Wew Jersey) and that Penn &c. had 
agreed to take all that part of New Jersey lying 
westward of said described straight tine, (and 
which was, from thenceforth to be called West 
New Jersey.) 

After reciting this agreement, the parties then, 
respectively, grant and re/ease to each other in 
fee, according to the division line agreed upon, 
describing its beginning, Xe. 

This is called the Quintipartite deed, and may 
he found in Leaming and Spicers’ Laws 61. Ivis 
referred to in the #tev. L. 9. 

After this division the respective grantees, who 
resided chiefly, in Great Britain, proceeded to 
establish rules for the sale aud location of the com- 
mon lands, and they have been, accordingly, 
granted to individual purchasers by deed or sur. 
vey, from time to time, derived from the par- 
ties to the partition. 

The methods adopted, by those parties and 
their assigns, for the surveying and sale of the 
lands, held in common, need not be here de- 
tailed. In general, only, it may be stated, that 
there ave two Boards of Proprietors, ove calicd 
the ‘Board of Proprietors for East Jersey’ and the 
other * for West Jersey: The latter is denomi- 
sg, in all official proceedings, the ‘Council of 
‘roprictors’ for West Jersey. 

_ Any person, entitled to a certain proportion 

the common lands, is a member of the Eastern 

a which meets twiee a year, at the City of 
erth Amboy, 
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lands, held in common, and not yet 
disposed of by those who represent 
the first proprictaries. (1) 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: ifso, under what limitation ? 
4. They are read in all our courts, as 
are, also, the Reports of Cases deci- 
dedin the State courts, and of the 
U. States. (2) 

(2) On the 13 June 1799, a law was passed 


prohibiting the reception, or reading in our courts, 
ofany reports, digests, treatises &c, Or Expus.tions 








of the common law, made, had, given, written or 
composed in Great Britain, after the 4th of July 
i776 (Pat. L186. 8. 5.) 

‘Tis act was in foree until the late revision of 
the laws, when it was repealed, May 25, 1820. 
(Rev. L. 726. ¢. 3.) 





The Counei! tor the Western 4.vision 1s com- 
posed of me persons, each entitled to « certain 





proportion of the common lands, who are elected 
aunually, by the general body of propriccors, and 
sit four times in the year at the city of Burlington, 

These ‘ Boards’ are very respectable, and all 
disputes arising between persons, whose surveys 
are brought before them, according to certam 
forms prescribed, are setuled by them with des- 
patch and justice. 

At present, the unlocated lands are of incon. 
siderable extent and of no great value, lying in 
small parecls beLweeu prior surveys, or composed 
of larger spaces in the pines and barrens. 

The average price of rights, as they are term. 
ed, in East Jersey is, now, one dollar per acre, 
and in West Jersey, 25 cents per acre. 

A person who discovers any vacant, or unloca- 
ted laud and wishes to ‘take it up,’ must find 
outsome proprietor of common lands, (and they 
are known at the Surveyor General’s offices) and 
purchase a common right, for so many acres as 
he wants, after which a survey of the land is 
made, by an authorised surveyor, agreeably to 
the standing rules of the Board, and being re- 
turned into the proper office is, finally, allowed 








or disallowed by the Board. 
A ‘Surveyor General’ is eleeted by the repece 


tive boards, ope for East and another for West 


Jersey. heir several offices are held at Amboy 


jand Burlington, and established by law ; in which 


offices, all surveys &e. are recorded. (See Mev. 
L.16. Anno 1719.) And see ante 1215, relative 
to these offices. 

The , -oprietary lands, unloeated, are exempt- 
ed from taxation. 
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COURTS OF NEW JERSEY, 


WHEN AND WHERE HOLDEN. 





———_ | 





I. COURT OF ERRORS AND APPEALS. 


Holden at Trenton, before the Governor and Council, 


3 Tuesday in May. 
1 do. November. 
But if the legislature be elsewhere in session, at either of these terms, in such case, the court is 
to be holden where the legislature is in session: And the Governor is authorised, with advice of 
Council, or uny three of council, to appoint one other term at Trenton in every year. 


[l. COURT OF CHANCERY. 


Holden at Trenton, before the Governor, who is Chancellor. 


3 Tuesday in January. 
1 do. Ipril. 
2 do. July. 
2 do. October. 
Aind at such special terms there, or at any other place, as the Chancellor may appoint. 
Note. By mistake at page 1181, the 3d. Tuesday of October is put, instead of the 2d Tuesday. 


lil. SUPREME COURT. 


Holden at Trenton, betore the Justices of the Supreme Court. 


The /ast Tuesday in February. 
do. May. 
do. September. 
do. November. 


The present Justices of this court, are the honourable Andrew Kirkpatrick, Chief Justice; Wil- 
liam Rossell, and Gabriel H. Ford, Esquires, Associate Justices. 


IV. CIRCUIT COURTS AND OF OYER AND TERMINER. 


HOLDEN IN 


Bergen, 4 Tuesday of March, 4 do. of October. 
Burlington, do. May, 1 do. November. 
Cape May. last do. May. 
Cumberland, do. June, last do. November. 
Essex, do. April, 3do. September. 
Gloucester, ‘ March, 1 do. October. 
Hunterdon, do. May, 4 do. October. 
Middlesex, do. June, 2 do. December. 
Monmouth, do. April, 3 do. October. 
Morris, do. March, 4 do. September. 
Salem, do. June, 1 do. December. 
Somerset, do. April, 1 do. October. 
Sussex, do. May, 4 do. November. 


The ‘Circuit Court’ is holden before some one Justice of the Supreme Court, and the Oyer and 
Terminer before the same Justice, with three or more of the Judges of the Court of Common 
Pleas, as associates. 

Notrt.—The Courts of Oyer and Terminer are always holden at the time of holding the Cir- 
cuit Court in any county; and at any other time which any Justice of the Supreme Court shall 
appoint, on application in writing made to him for that purpose, by the Board of Chesen Free 
holders of the county. 
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Vv. COURTS OF COMMON PLEAS, ORPHAN’S COURTS, AND QUARTER 


SESSIONS. 
HOLDEN IN 
Bergen, 4 Tuesday of January, 4do.of March, 2 do. of June, 4 do. of October. 
Burlington, 2 do. February, 4do. May, 2do. August, ido. November. « 
Cape May, 1 do. February, lastdo. May, Ado. August, 4d0. October. 
Cumberland, 3 do. February, ido. June, 4do. September, last do. November. 
Essex, 1 do. January, 2do. April, 4do. June, 3do. September. 
Gloucester, 3 do. March, $do. June, ldo. October, 2do0. December. 
Hunterdon, 1 do. February, 1do. May, ldo. August, 4do. October. 
Middlesex, 2 do. March, 2do. Junie, 2do. September,2do. December. 
Monmouth, 4 = do. January, 4do. April, 4do. July, 3do. October. 
ue : Morris, 3 do. March, Ido. July, 4do. September,3do. December i‘. 
of ‘ Salem, 1 do. March, 2do. June, 3do. September,ido. December. 
Somerset, 1 do. January, Sdo. April, 3do. June, tdo. October. 
Sussex, 3 do. February, 4do. Muay, Sdo. August, 4do. November. 
; In case of Insolvents petitioning, the court of ‘ Common Pleas’ appoint a special court for hear- 
ing on the petition, at some certain time and place, which inno case is to be less than 40 days from 
the time of application. 
Special “ Orphan’s Courts,” may be held at such times as the Judges shall see occasion to hold 
the same ; but the appointment of such special court, must be mude in term time in open court, and 
ay. euch special court be held in the Court House. 
Except where a court is called in vacation, under the 8th section of the Orphan's Court act. 
See ante, 1188. IIL. 
VI. PREROGATIVE COURT. mt 
) . 
vil. : Holden at Trenton, before the Governor, as Ordinary, at the stated terms of the Court 


of Chancery, vz, 


3 Tuesday in January. 

1 do. April, 

2 do. July. 

2 do. October. 4 MN 


And at such special terms there, or at any other place, as the Governor may appoint for 
holding the Court of Chancery. 
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APPENDIX. 
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Rvuies oF THe Court or APPEALS. 


1818, May Term. 


)e 

That hereafter, in all cases of appeals from 
any order or decree of the court of chancery, 
the party appealing shall file with the clerk of 
this court a petition of appeal, in which shail be 
briefly stated, the order or decree complained of, 
and the grounds of the appeal, and shall serve a 
eopy thereof on the solicitor of the adverse par- 
ty, if he has a solicitor, or if he has not, then on 
the adverse party if to be found in this state, with- 
in thirty days after filing the said petition—aund 
shall also within the same time deposit with thc 
clerk in chancery, one hundred dollars to an- 
swer the costs of the appeal, if the appellant 
shall not prosecute the same to effect ; and in de- 
fauit of serving a copy of the petition and making 
such deposit as aforesaid, proceedings may be 
had on the order or decree appealed from, as if 
such appeal had not been made, and the said 
appeal may be dismissed by this court with costs. 

Hh. 

That whenever a deposit shall be made as 
aforesaid with the clerk in chancery, he shall with 
allconvenient speed, cause copics of the several 
orders and decree in the cause, to be made at 
the expense of the appellant, (who shall be lia- 
ble for the same in the first instance,) and deliver 
the same with all the pleadings, depositions, ex- 
hibits and papers, which may have been filed in 
his office relating to the cause to the clerk of this 
court; and the said deposit shall be subject, prior 
to any other lien, to the fees of the clerk in chan- 
cery for the said copies. 

ill. 

That the respondent shall file an answer to the 
petiiion of appeal, within thirty days after ser- 
vice of « copy of the said petition and making the 
deposit aforesaid ; and in default thereof, the ap- 
pellant may enter a rule as of course in vacation 
or in term time, with the clerk of this court for 
the hearing of the said appeal, and may bring 
on the same by giving and filing notice thereof as 
hereafter mentioned. 

o¥. 

That if the respondent shall file an answer to 

the petition of appeal, the cause shall then be 





considered at issue ; and either party may enter 
a rule for the hearing, as of course, as mentioned 
in the last preceding rule. 

¥. 

That the party prosecuting a writ of error 
shall procure the same to be returned on the day 
in term, or the day after to which it is made re- 
turnable, or show good cause why it is not re- 
turned, or on failure thereof the said writ may 
be declared by this court null and void. 

Vi 

That the plaintiff in error shall assign and file 
errors, and serve a copy thereot on the attorney 
of the defendant in error, if he has an attorney, 
or if he has not, then on the defendant in error, 
if to be found in this state, in thirty days after the 
day in term to which the writ shall be returnable 
or be nonprossed, unless the court shall grant fur 
ther time—and in such case, the plaintiff shail as- 
sign and file errors, and serve a copy of the same 
on the detendant or his attorney, within the time 
granted, or be nonprossed. 

Vil. 

That the defendant shall join in error within 
thirty days after the expiration of the time lim- 
ited or granted for assiguing, filing and serving er- 
rors, orthe errors may be taken as confessed ; 
andthe plaintiff may enter a rule of course either 
in vacation or in term time with the elerk of this 
court, setting down the cause to be argued ex 
parte. 

Vill. 

That after joinder in error either party may 
enter arule for a concilium with the clerk of this 
court as of course, as before mentioned, and no- 
tice the cause for argument. 

1X. 

That hereafter all causes which now are or shall 
be depending in this court and at issue, whether 
on appeal or writ of error, may be brought on 
and heard on twenty days notice thereof in writ- 
ing, being given by either of the parties to the 
other, and filing a copy of the said notice in the 
office of the clerk of this court six days previous 
to the time of hearing. That ali causes shall be 
noticed for hearing for the first day of the term> 
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if there be time for that purpose, or for as early 
a day in term as circumstances will permit, and 
not otherwise, without a previous order of the 
court for that purpose. 


X. 


That all causes set down for hearing or argu- 
ment, shall have priority according to the age 
of the issue ; and if issue be joined on the same 
day in two or more causes, they shall be heard ac- 
eording to the Gime ot filing the respective tran- 
scripts or records in the office of the clerk of this 
court whose duty it shall be to furnish ihe court, 
on the first day of every term, with a list of ihe 
eauses to be heard in their course and order. 

XI. 

That when a cause is regularly noticed for 
hearing, if the appellantor che plaintui? in error, 
(as the case may be,) shall not appear to argue 
the appeaior errors assigned, the deerce or judg- 
ment ol the court below, shall be affirmed with 
costs; and uf the respondent or deltendant fails to 
appear, the appellant or plaintill! may proceed ex 
parte. 

XIL. 


Order of proceeding and argument on hear- 

ing “fc. 

1. The necessary papers in the cause shall be 
read without explauation or comment. 

2. After which one of the counsel for the ap- 
pellant or plaintutfin error shail open the cause, 
thea two counsel for the opposite party may be 
heard in answer, and one counsel oniy for the 
opening party shall be allowed to repiv— ut in 
ease of an appeal from an order or deerce of the 
eourt of chancery in 4 cause where there are sev- 
cral defendants, who have separate and distinct 
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interests, and who have different counse! con- 
cerned for them, the counsel for the respective 
defendants shall be heard in such order as the 
court may direct, but not more than two counsel 
shali be allowed to argue for any one defeudant, 
and if more than two counsel answer for the de- 
fendants, in that case two counsel may be heard 
in reply. 

3. That on all arguments arising incidentally 
before the court, or not before provided for, one 
counsel shalibe heard in opening the matters in 
question or poiuts; then two counsel tor the op- 
posite party may answer, and one counsel only 
for the opening party shall be allowed to reply. 


1820, November Term. 


XIII. 

That from and after the present term of this 
court, each member of the court shall, previous 
tothe hearing of an appeal or argument of a 
writ of error, be furnished witha state of the 
case, or an abridgment of the pleadings and 
proois, and of the petition of appeal, or the re- 
cord and assignment of errors, (as the case may 
be,) inthe cause, to be mutually agreed upon 
by the parties or their counsel, in case they can 
agree upon the same, and also with the points 
upon which the parties respectively mean to re- 
ly: And that, in case the parties shall not agree 
upon a state of the case, or an abridgment as 
aforesaid, that then such case or abridgment 
shall be imade oui by the party who sets down 


the cause for hearing or argument, and signed by 
at least one counsellor at law, and a copy there- 
of furnished to cach member of the court and 
tothe adverse party; and in that case, each par- 
ty shall furnish as last aforesaid, the points upon 
‘which he means to rely. 





- 
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Ru wes or THE Supreme Covrr. 


1805. February Term. 


[. 

THAT no person within the age of twenty one 
years, shail hereafter be recommended to the 
Governor for license to practice as an attorney at 
Jaw in this state. 

II. 

TRAT no person shall be recommended, unless 
he shall first submit himself to an examination be- 
fore one or more of the justices of this court, at 
his or their chambers, and thereupon give satis- 
factory evidence of his learning in the law, and 
his knowledge of the practice thereof as establish- 
ed in this state. 

Ili. 

THAT no person be admitted to such examina- 
tion, unless he shall have served a regular clerk- 
ship with some practising attorney of this court, 
for the term of three years at least if he shall have 
been admitted to the degree of bachelor of arts in 
any college or university in the United States, 
and four years at least, if he shall not have been 
so admitted; and shall be of good moral character. 
(See post, Rule 52.) 

IV. 

TuaT no person shall be recommended for 
license to practice as a counsellor at law in this 
state, unless he shail first submit himself to exam- 
ination as aforesaid, and give satisfactory evidence 
of his knowledge of the principles and doctrines 
of the law, and of his abilities as a pleader; nor 
shall any person be admitted to such examination, 
until he shall have practised in this court as an 
attorney for the space of three years at least. 

V. 

Taat in the term of February annually, three 
of the counsellors of this court, who shall also be 
of the degree of serjeants atlaw, shall be appoint- 
ed examiners for the year ensuing, to examine 
all persons who shall be admitted to examination 
as aforesaid, and that one day’s notice of the time 
and place appointed by the court for such exami- 
nation, shall be given to such examiners; and that 
on al! examinations, if for recommendation to 
practise as attorney, the attornies only of this 
court shall be admitted to be present, and if to 
practise as counsellor, the counsellors of this court 
only shall be admitted to be present. 

Vi. 

THAT no attorney from another state, shall be 
recommended for license to practise in this state, 
unless he shall first submit himself to examination 
as .fovesaid; nor shall he be admitted to sueh ex- 
amination, unless the time which he shail have 








served as a clerk, and the time he shail have prac- 
tised as an attorney in such state shall, in the 
whole, amount to five years at least, aud shall 
produce satisfactory provuf of his moral and pro- 
fessional standing in the state from whence he 
comes. Provided, that no such person shall be at 
all admitted, unless an attorney from this state 
would be admitted in such state on the same, or 
equally liberal terms. 
Vil. 

No person shall be admitted as an attorney or 
counsellor in this court, unless he shall first take 
the oath to support the constitution of the United 
States, and the oath of allegiance to this state, as 
well as the oath of office prescribed by law. 

Vil. 

Tuat any counsellor at law from any other of 
the United States, of good standing there, may, 
at the discretion of this court, be admitted, pro 
hac vice, to speak in any cause in this court in 
which he may be employed. 

IX. 

Taat there shall continually be kept up in this 
court, twelve serjeants for such purposes as have 
been hitherto used and approved; which said ser- 
jeants shall be selected from the counsellors usu- 
ally attending at the bar, and appointed by rule 
of court as hath heretofore been done. 

X. 

THAT no attorney, who shall not have practis- 
ed within the space of one year in this state, shall 
be allowed to plead his privilege as an attorney ir 
this court. 

XI. 

TuatT no attorney or other person not residing 
in this state, or person not regularly licensed and 
enrolled, shall practice in the name of any attor- 
ney of this court: nor shall any attorney thereof 
permit another so to practice on pain of being 
struck off the roll. 

Xi. 

TuaT the seal heretofore used, (the impression 

whereof is in the margin, being a portcullis, en- 
circled witk the words ‘Seal of the Su- 
preme Court,”) shall continue to be us- 
ed as the seal of this court; that the 
same shall be in the custody of the clerk 
of this court, and be kept in his office 
there to be used as occasion shall re- 
quire. 

XII. 

Taat all writs and process issuing out of this 

court, (writs of subpoena only excepted) shall be 
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SUP. COURT RULES. 


written on parchment, and shall be at least six 
inches long and three inches broad when folded; 
that there shall be endorsed on such writs and 
process, on the right hand margin thereof, under 
the style of the court, the name of the county 
into which such writ is directed, and, under the 
title of the action, the name‘of the attorney who 
shall sue out the same, or of the party if he 
shall sue out the same himself. 


XIV. 
TuaT the clerk of this court shall hereafter 


keep a book, distinct trom the general minutes of 


the court, to be called The Clerk’s Book, in 
which -hall be entered all appearances of attornies, 
and of parties when they shall appear in person, 
and all rules to change attornies; the names of all 
special bail, with their additiens, and all exceptions 
to special bail; all rules on sheriffs and other officers 
to return writs, and other process, and to file co- 
pies of bail bonds (when such rules shall be grant- 
ed) all rules to bring in the bodies of defendants 
and all committiturs thereupen, and all consent 
rules in cases in ejectment, after being signed and 
exchanged ; and that all sheriffs and other officers 
and all parties, suiters and other persons concern- 
ed, shall take notice of the rules and entries so to 
be made as aforesaid, at their peril, without fur- 
ther service. 

ANp that the same may be done with the least 
trouble, and at the same time be mest obvious to 
persons making search, Iv Is FURTHER ORDERED, 
that the said entries be made in short in the fol- 
lowing or some similar manner, and in that form 
be as etfectual as if drawn out in full length, viz. 


John ai eK debt (or as the ease may be) 
Richard Fen_9 AP» ent. for dett. by R.S. 


John Den, In debt. 

v. Prt to admit W. G. as attorney 
Richard Fen.) for deferdant in the stead of R. P. 
John Den, ? In debt. 

v. Sp. bail, A B. Trenton. 

Richard a C. D. Maidenhead. 


John Den, ? In debt. 
v. Exceptions to bail, or to A.B. 
Richard ie. D ene of bail filed, by R.S. 
John Den, > In debt. 
v. Pent to return writ on at 
Richard Fen.) i0 o’clock, A. M. 
John Den, ? In debt. 
ws, Rule to return copy of bail bond on 
Richard Fen 5 at 10 o’clock, A. M. 
In eject. 
_— Den, Consent rules admitting A. B. to 
Richard Fen. Ce defendant instead of casual 
elector. 
John Den, > In debt. 
We Preate to bring in body on 
Richard Fen.) at 10 o’elock, A. M. 
John Den. > In debt. 
i Prat for committitur. 
Richard Fen. 
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ind further, that the rules and entries so as 
saforesaid to be made in short in the clerk’s book, 
shall in no wise be entered in the general minutes; 
but if at any time a copy thereof may be necessa- 
ry, to be served, or for any other purpose, it 
shall be lawful for the party desiring the same, to 
make it out at full length in the usual form, and 
the entry in the clerk’s book shall be his sufficient 
warrant therefor. 

XV. 

To prevent the unnecessary swelling of the 
minutes and files of this court, and the confusion 
consequent thereupon. 

Iv IS ORDERED, 

Thut no rule shall be granted, or entered in the 
minutes of this court, for any appearance, bail, 
declaration, plea or other pleadings; or tor any 
other matter or thing to be entered, filed or done 
by either of the parties in any suit depending, the 
time of the entering, filing, or doing whereof is 
particularly specified and directed by the act of 
Assembly for regulating the practice; nor shall 
any state of the case, or any affidavit touching the 
merits of any controversy, or any notice contain- 
ing the substance thereof, or any other paper 
whatsoever, be filed in this court by any party in 
any suit therein depending, without leave first 
granted therefor by the court, except only writs 
and process with their returns, pleadings and 
other papers necessarily accompanying the same, 
and such other papers, matters and things as are 
specially directed to be filed, either by act of the 
Legislature, or by rule of this court. 

XVL 

That no dilatory plea or plea of another judg- 
ment, shall be received in this court, unless the par- 
ty offering such plea, do offer therewith to be filed, 
an affidavit proving the truth thereof, or do show 
some probable cause to the court, to induce them 
to believe that the matter therein set forth is true. 

XVII. 

That if any party would take advantage of the 
failure of the adverse party in not filing his decla- 
ration, plea, or other pleading, within the time 
prescribed by law, he shall take such advantage at 
the term next after such failure, by moving the 
court for the judgment to which he is thereupon 
by law entitled, and if he fail so to do, it shail be 
considered as a waiver of his right, and he shall 
not afterwards have such judgment, unless upon 
a rule nisi, giving the adverse party such short 
time to file his pleading as the court shall there- 
upon direct. 

XVIII. 

That there shall be two days notice of all spe- 
cial motions in matters of practice, but that no ap- 
plication for any judgment or other proceeding, 
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regulating the practice, shali for this purpose be 
considered as a special motion. 
XIX. 

That when any cause shall have slept four 
terms atter issue joined, notice of trial shall be 
given on or before the second day of the term 
next precediug the circuit or term in which the 
same is to be tried; after which, if the cause shall 
not then be tried, the usual notice shall be suffi- 
cieat, uniess the same shail again sleep four terms. 

XX. 

That notice of trial shall be given for the same 
day to which the Venire is returnable, and that 
the trial be brought on at the hour for which it ts 
noticed, or 2s soon after as the court shall be at 
leisure to hear the same; otherwise, the jury re- 
turned for such cause shall be discharged and the 
trial go off for the term, unless the court, by con- 
sent of parties and upon equitable terms, shall 
give further day thereupon; and that this be the 
rule of procedure as well at the circuits as at the 
bar. 

XXI. 

That if either party shall enter a rule fora 
struck jury, it shall remain in force till the cause 
shall be tried, and no common jury shall be sum- 
moned therein, unless the said rule shall be first 
vacated by the court. 

XXIZ. 

That in all motions for a struck jury, the plain- 
tiff shall have the preference, nor shall the de- 
fendant at all enter such rule without two days 
notice to the plaintiff, unless he shall have a rule 
by proviso, and then he shall have the preference, 
and in that case the plaintiff shall not enter such 
rule without two days notice to the defendant; 
that the party entering the rule only shall be en- 
titled to give notice of striking a jury thereupon, 
and in no case the adverse party: nor shall there 
in any case be two such rules existing in the same 
cause at the same time. 

XNIT. 

That in all cases where the defendant has a 
rule for a struck jury, or if the defendant have a 
rule for trial by proviso, then in all cases where 
the plaintiff has a rule for a struck jury, in order 
to give reasonable time to strike the same ac- 
cording to law, there shall be twenty days notice 
of trial; but the party having such rule may not- 
withstanding at any time, even before notice of 
trial as aforesai!, procure such jury to be struck 
at his peril, giving to the adverse party the law- 
ful notice thereupon. 

XXTY. 

That in all cases where the defendant shall 
have a rule for a struck jury, and shall neglect or 
refuse to cause such jury to be struck, and the 
pannel thereof duly certified by the justice strik- 
ing the same to be delivered to the plaintiff or 





his attorney eight days at least before the day ap. 
pointed for trial, then it shall be lawful for the 
said plaintiff to issue his venire for a common ju- 
ry, the forego'ng rule notwithstanding; and if the 
defendant shall have a rule tor trial by proviso, 
and the plaintiff a rule for a struck jury, then if 
the plaintiff shall neglect or refuse to cause such 
jury to be struck, and the pannel thereof to be 
delivered to the deteadant as aforesaid, then it 
shall be lawful for the said defendant to issue his 
venire for a common jury as aforesaid. 
XXV. 

That, to prevent all improper practices and 
delays, if the cause wherein any jury shall be 
struck as aforesaid shall not be brought to trial at 
the next circuit court to be holden in the county 
in which the venue is laid, or at the next Su- 
preme Court, (if there be a rule tor trial at bar) 
after the said striking, then the jury so struck 
shall not be summoned or returned, but a new 
jury shall be struck thereupon. 

XXVL 

That all motions for new trial in causes tried at 
bar, shail be made within the term in which the 
trial is had, and all motions for new trial in cau- 
ses tried at the circuits, and all motions for set- 
ting aside awards and reports of referees, shall 
be made within the term to which the postea, 
or the award or report of referees shall be re- 
turred, and notatterwards, provided the same be 
returned within the first two Gays of the term. 

XXVIL. 

That on all rules to show cause on motions for 
new trial, and in arrest of judgment, and on mo- 
tions to set aside awards and reports of referees; 
the party entering such rule, shall write down 
the causes upon which he rests such motion, ani 
shall cause the same to be filed, and a copy there- 
of to be served on the opposite party, in thirty 
days after the entry of the said rule. 

XXVIII. 

That on all issues in law, and demurrers to 
evidence; on all special verdicts and special ca- 
ses, and on all rules to show cause on motions for 
new trial and in arrest of judgment, and on mo- 
tions to set aside awards and reports of referees; 
there shall be ten days notice of argument at leas! 
duly served; that all such notices shall be for the 
first day of the term for which such arguments 
are noticed, and that copies thereof, with the 
date of the issue or motion to be argued thereon 
endorsed, shall be filed with the clerk of this 
court, two days at least before the same term; 
and that the clerk in setting down the causes in 
the paper, shall give priority to the same accord- 
ing to the said dates, and when there shall be 
more than one of the same date, then according 
to the time of filing the notice. 
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XXIX. 

That the elerk of this court, shall set down 
ihe causes noticed for trial and argument at every 
term, in a paper, which shall coutain the style and 
nature of the action, the names of the attornies 
for the parties, for what and when noticed, and 
the date of the issue or motion; and that he shall 
furnish the court with one copy of the said pa- 
per, and keep another upon his own table for the 
use of the bar. 

xxXX. 

That the party moving for argument on any 
issue inlaw, demurrer to evidence, special ver- 
dict or special case, shall deliver to each of the 
justices of this court a copy of such issue, demur- 
rer, verdict or case, or an abstract containing the 
substance thereof; and on all rules to show cause 
on motions for new trial, in arrest of judgment, 
and to set aside awards and reports of referees, 
he shall, together with an abstract of the plead- 
ings (ifany be) deliver also a copy of the causes 
filed; and that in default thereof the argument 
shall not be heard. 

XXXT. 

That on all rules to show cause on motions for 
new trial and in arrest of judgment, and on mo- 
tions to set aside awards and reports of referees; 
the argument thereof shall be brought on at the 
next term after the entry of such rule, or the 
same shall be discharged, unless for special cause 
shown. 

XXXII. 

That in the calling on of all trials and arguments 
at the bar of this court, and at the circuits in the 
counties, issues of fact triable by jury, shall be pre- 
ferred to arguments on matter of law; that of is- 
suesin fact, those to be tried by a jury from a 
different county from that in which the court 
sits, shall be preferred; but that on all issues in 
fact, as well as on all arguments in law, whether 
the cause be of a civil or criminal nature, those 
in which the state is really a party and in interest, 
shall always have the preference; that, subject to 
the above rule, the court, as well at bar as at the 
circuits, will call the causes according to their 
Standing on the paper, and if the party noticing 
shall not bring on the trial or argument of the 
cause so called, it shall go off for the term, unless 
the court, by consent of parties and on reasonable 
terms, shall give further time thereupon. 

XXNIIL. 

That on all trials and arguments at the bar of 
this court, and at the circuits in the counties, no 
more than two counsellors on each side, shall be 
permitted to speak in succession, the attorney on 
record, speaking as a counsellor, to be accounted 
a One; unless the court for special cause shall 
Stherwise direct. (See Rule 53, post.) 
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XXXIV. 

That no admissions, consents, or agreements 
made out of court, by the parties or their attor- 
nies or counsellors, with respect to the conduct- 
ing of any suit, shall be taken notice of in this 
court, or in any way be established or proved; 
unless the same shall have been reduced to writ- 
ing, and subscribed by the persons making the 
same. 

XXXYV. 

That on motion for assessment of damages, in 
all cases where the court are authorised by law 
to assess the same, the party shall make outa 
particular statement of his account or demand, 
containing all the items thereof with their dates, 
to which he shall annex, or endorse thereon, a 
calculation in figures, showing the amount of in- 
terest, the payments or credits if any, and the 
sum total due thereon; and that the same, after 
the court shall make an assessment thereon, 
which shall be signed by one of the justices of the 
said court, shall be filed with the clerk there to 
remain. And that all amercements of sheriffs, 
and others having the returns of executions, and 
all assessments on judgments on sheriff's bonds, 
be made in conformity to the same rule. 

XXXVI. 

That for the greater convenience of the bar, 
and the furtherance of justice, this court will ap- 
propriate one hour every morning in term time, 
immediately after the opening of the said court, 
for common business (under which deseription, 
for this purpose, shall be included all matters not 
directed, either by law or rule of court, to be put 
in the paper;) that in order to prevent confusion, 
the serjeants, and then the other counsellors atthe 
bar, shall have preference according to their stand- 
ing on the roll; but the elder shall in no wise be call- 
ed twice before the whole roll shall be gone 
through, though it take up more days than one to 
go through the same. And in order to prevent 
mistake, the clerk shall write in his book a list of 








the serjeants and counsellors attending atthe bar, 
and from time to time shall add thereto such as 
shall be admitted, and mark with an asterisk those 
who shall be struck off the roll, die, remove, or 
withdraw from the bar. 

XXXVI. 

That no rule shall be granted for any justice to 
amend his return, unless the same shall particu- 
larly set forth the matter in which the same isto 
be amended; nor shall any rule to complete a 
return by affidavit be granted, unless a rule to 
amend shall have been first served upon the jus- 
tice, nor even then, unless the said rule for taking 
affidavits shall particularly set forth the matter to 
be supplied br such affidavit. 
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XXX VIII. 


That the justice to whom any such certiorari 
shall be directed, shall return with the same, the 
copy of account or state of demand filed by the 
plaintiff, and also the plea, with the copy of ac- 
count or state of demand filed by the defendant 
(if aay be) so that this court may be enabled to 
tnspect the same, and judge of the proceedings. 
(See Mule 42, post.) 

XX XIX. 

That the plaintifin certiorari, shall write down 
the causes upon which he will rely for the re- 
versal of such judgment, and file the same with 
the clerk of this court, within thirty days after 
the return shall be made and completed as 
aforesaid, whereof the adverse party shall take 
notice at his peril; and the plaintiff shall be at li- 
berty to bring on the argument at the next term 
without further notice; and if he negtects so todo, 
without good cause shown, the certiorari shall be 
dismissed with costs according to law. 

XL. 

But if the said plaintitf shall procure such cer- 
tiorari to be duly returned and filed within the 
first two days of the term to which the same is 
returnable, and shall also within the same time 
file his causes for reversal, and if the detendant 
shall not appear, either by himself or his attorney, 
within one day thereafter; then it shail be lawful 
for the said plaintiff to bring on the argument, on 
the return and causes filed, in that same term. 


1814. May Term. 


XL. 
That all causes brought up to this court by writ 


of certiorari, except causes from the courts for 
the trial ofsmall causes, shall be brought to hear- 
ing pon the terms, notices and conditions pre- 
seribed in cases of demurrer, &e. by the rule of 
this court entitled “ of new trials, arguments, &c.” 
and not as common business as heretofore. (See 
Rule 28 ante.) 
1816. May Term. 
XLIL. 

Inasmuch as it has frequently happened, that 
writs of certiorari have been returned to this 
eourt, with the papers accompanying the same, 
in a loose and detached state, so that many of the 
material documents have been liable to be mis- 
laid, lost, or misplaced on the files, to the great 
inconvenience of the court and detriment of the 
suitors. 

Therefore it is ordered that every justice of the 
peace to whom any writ of certiorari, hereafter is- 
suing out of this court, shall be directed, shall return 
the same with the transcript of his docket, the sum- 
mons, the warrant, or other original process, the 
copy of account or state of demand filed by the 
plaintiff, the plea and the copy of account or state 





of demand, filed by the defendant by way of set. 
off (if any such plea, account or state of demand 
be filed) the venire, and pannel, with the reiarp 
thereof, and all other papers filed by him in the 
cause; that the said papers to be sent up shal! 
be by him attached to the said writ, by a piece of 
tape or other ligature, clesed with his seal, and 
neatly folded into the said writ; and that the re. 
turn thereot be endorsed on the said writ of cer. 
tiorari, and sealed with the seal of the said jus. 
tice. (See Rule 38, ante.) 

XLUb 


That all affidavits to be taken in pursuance of 
any rule of this court, or to be made use of on any 
argument or heariog therein, (affidavits for trial 
at bar, putting off causes, and other matters of 
course only excepted) shall be takenon four days 
notice at least of the time and place of taking the 
same, and before whom and not otherwise. 

XLIV. 

That when the witness shall be produced be. 
fore the justice or commissioner who shall take 
such affidavit, he shall be sworn to testity the 
whole truth touching such matters as shail be 
put tohim; that the party preducing sueh witnes 
shall then examine him without interruptien, ai 
ter which the other party shall cross examine if 
he shall think fit, and that the matter thereupon 
declared by the said witness, shall be writter 
down by the said justice or commissioner, or br 
the deponent himself, and shall be signed by such 
deponent; but no party, or attorney or counsel: 
lor for any party, shall in any case be permitted 
to write down the matter so to be sworn and sign 
ed. 

XLV. 

That if the parties, or either of them, do not 
attend at the time noticed, before the justice 
or commissioner, but shal! state to him in writ 
ing any question or questions which is wished to 
be pir to such witness, then the said justice or 
commissioner shall put the same accordingly; and 
the matter which shall declare 
thereupon shall be written and signed as atore- 


such witness 
said; and that no affidavit taken in any other way 
(except as aferesuid) shall be read in this court, 
unless by consent of parties. (1) 
XLVI. 
That the sheriffs in the several counties in this 
state, and others having the returns of writs, shall 


(1) (May 1817. Decided that this rule does not 
extend to affidavits taken to prove publicution 
therein of notice on landholders &c. under turn 
pike acts, or to affidavits taken to prove service 
uf notice only,in any cause, which may be taken 
ex parte. 
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cither in person or by deputy or agent, attend this 
court on the first day of each term to make their 
returns; and that the said sheriffs and others do 
further attend to take such rules, orders and di- 
rections thereupon, as shall be lawful and neces- 
ary; and also that the said sheriffs and others 
shall at their peril, take notice of all rules and or- 
ders which shall be made upon them, and regu- 
larly entered in the clerk’s book, for the return 
of writs, for copies of bail bonds, for bringing in 
the bodies of defendants, and for coramittiturs 
thereupon; and no other orfurther notice of such 
rules shall in any case be necessary. 
XLVI. 

That the constables of the townships of Tren- 
ton and Maidenhead, 7 in the county of Hunter- 
don, shall attend this court at ten o’clock in the 
forenoon of the first day of every term, and so 
from day to day until they shail be discharged by 
the court; and for this purpose it shall be the du- 
ty of the clerk of this court, to procure from the 
clerks of the said townships, the names of their 
constables, that they may be called accordingly. 

XLVIITL. 

That the attornies ov record in every cause in 
this court, respectively, shall be answerable to 
the officers thereof for all lawful fees which shall 
become due to them in the conducting of such 
cause, sheriffs’ execution fees excepted. 

XLIX. 

That the clerk of this court shall be authorized 
to receive from the attornies thereof respectively, 
all such fees as shall become due to the court; 
and in erder to enforce the punctual payment 
thereof by the said attornies, che clerk shall for- 
bear to enter, or suffer to be entered in the min- 
utes of this court, or in the clerk’s book, or to be 
affiled on the files of the court, any rule or rules 
paper or papers, until the attorney paying the 
same shall have paid up all fees due from him to 
the court, and also to the clerk himself, on the last 
day of the term next preceding the term in which 





such entry or filingis prayed to be made. 
L. 

That if any party would take advantage of the 
failure of the adverse party, in going to trial with- 
in the time prescribed by law, he shall take such 
advantage at the term next after such failure, by 
moving the court for the jadgment to which he is 
thereupon by law entitled—and if he fail so to 
do, it shall be considered as a waiver of his right, 





i Now “Lawrence.” 


and he shall not afterwards have such judgments 
unless upon a rule nisi, giving the adverse party 
such short time to go to trial, as the court shall 
thereupon direct. 
1817. 
( LI. 

That in all cases where costs are recoverable 
in this court, the bili of costs shall be taxed and 
filed on or before the first day of the second term 
alter final judgment shall be rendered, or other- 
wise that the record of the same judgment shall 
be filled up with nominal costs only, and in that 
form be signed in the judgment book; and thai no 
costs of increase shall be afterwards adjudged, or 
in any wise allowed. (1) 

LIL. 

That the third section of the rule of this court, 
*‘ of attornies, counsellors and sergeants” so far 
as relates to the time of serving a clerkship, be 
and the same is hereby repealed; and further, 
that in alltime hereafter, three years, in the first 
case stated in the said rule, and four years in 
the second case, stated in the said rule shall be 
deemed and taken to be regular clerkship and 
shall be sufficient for the purposes in the said 
section (rule) expressed. ( See ante, Rule 3._) 

1818. February Term. 
LI. 

Whereas, the present rule of this court res- 
pecting the order in which counsel shall be heard 
in their argument on questions of law, and in sum- 
ing up of evidence m matters of fact has been 
found to be inconvenient. 

Therefore it is ordered, 

Ist. That from and after the present term, 
the counsel for the plaintiff, or the party holding 
the affirmative shall be first heard, the counsel 
for the defendant or party holding the nega- 
tive shall be next heard, and then the counsel 
for the plaintiffor party holding the affirmative 
shall close. 

2d. That when there shall be more counsellors 
than one on the affirmative side, one only shall 
be heard in the opening, and the other in reply, 
but both shall not be heard either in the opening 
or reply. 

Sd. This rule shall prevail at the circuits as welt 
as at the bar. (See Rule 33, ante.) 


(1) (The court decided in Nov. Term 1808, 
that when judgment final is entered, interest is to 
be allowed on the costs,as wellas the debt or 
damages, from the entry of the yudgment.) 


ta 


ee 
_* 


55 a PR ee OP 
as ~ 


~~ ae 


- 


1324 11821, 2.] NEW JERSEY. srare taw, anv REGULATIONS, 


SUP. COURT RULES. 


XXXVIII. 


That the justice to whom any such certiorari 
shall be directed, shall return with the same, the 
copy of account or state of demand filed by the 
plaintiff, and also the plea, with the copy of ac- 
count or state of demand filed by the defendant 
(if auy be) so that this court may be enabled to 
Inspect the same, and judge of the proceedings. 
(See Rule 42, post.) 

XXXIX. 

That the plaintifin certiorari, shall write down 
the causes upon which he will rely for the re- 
versal of such judgment, and file the same with 
the clerk of this court, within thirty days after 
the return shall be made and completed as 
aforesaid, whereof the adverse party shall take 
notice at his peril; and the plaintiff shall be at li- 
berty to bring on the argument at the next term 
without further notice; and if he negiccts so todo, 
without good cause shown, the certiorari shall be 
dismissed with costs according to law. 

XL. 

But if the said plaintit? shall procure such cer- 
tiorari to be duly returned and filed within the 
first two days of the term to which the same is 
returnable, and shall also within the same time 
file his causes for reversal, and if the detendant 
shall not appear, either by himself or his attorney, 
within one day thereafter; then it shall be lawful 
for the said plaintiff to bring on the argument, on 
the return and causes filed, in that same term. 


1814. May Term. 


XLL 
That all causes brought up to this court by writ 


of certiorari, except causes from the courts for 
the trial ofsmall causes, shall be brought to hear- 
ing upon the terms, notices and conditions pre- 
scribed in cases of demurrer, &e. by the rule of 
this court entitled * of new trials, arguments, Xc.” 
and not as common business as heretofore. (See 
Rule 28 ante.) 
1816. May Term. 
XLIE 

Inasmuch as it has frequently happened, that 
writs of certiorari have been returned to this 
court, with the papers accompanying the same, 
in a loose and detached state, so that many of the 
material documents have been liable to be mis- 
laid, lost, or misplaced on the files, to the great 
inconvenience of the court and detriment of the 
suitors. 

Therefore it 7s ordered that every justice of the 
peace to whom any writ of certiorari, hereafter is- 
suing out of this court, shall be directed, shal! return 
the same with the transcript of his docket, the sum- 
mons, the warrant, or other original process, the 
copy of account or state of demand filed by the 
plaintiff, the plea and the copy of account or state 





] 


of demand, filed by the defendant by way of set. 
off (if any such plea, account or state of demand 
be filed) the venire, and pannel, with the reiurp 
thereof, and all other papers filed by him in the 
cause; that the said papers to be sent up shall! 
be by him attached to the said writ, by a piece of 
tape or other ligature, clesed with his seal, and 
neatly folded into the said writ; and that the re. 
turn thereot be endorsed on the said writ of cer. 
tierari, and sealed with the seal of the said jus. 
tice. (See Rule 38, ante.) 

XLII. 


That all affidavits to be taken in pursuance of 
any rule of this court, or to be made use of on any 
argument or hearing therein, (affidavits for trial 
at bar, putting off causes, and other matters of 
course only excepted) shall be takenon four days 
notice at least of the time and place of taking the 
same, and before whom and not otherwise. 

XLIV. 

That when the witness shall be produced be. 
fore the justice or commissioner who shall take 
such affidavit, he shall be sworn to testity the 
whole truth touching such matters as shail be 
put tohim; that the party producing sueh witness 
shall then examine him without interruptien, af 
ter which the other party shall cross examine if 
he shall think fit, and that the matter thereupon 
declared by the said witness, shall be written 
down by the said justice or commissioner, or br 
the deponent himself, and shall be signed by such 
deponent; but no party, or attorney or counsel: 
lor for any party, shall in any case be permitted 
to write down the matter so to be sworn and sign: 
ed. 

XLV. 

That if the parties, or either of them, do not 
attend at ithe time noticed, before the justice 
or commissioner, but shal! state to him in writ 
ing any question or questions which is wished to 
be pir to such witness, then the said justice or 
commissioner shall put the same accordingly; and 
the such shall declare 
thereupon shall be written and signed as atore- 


matter which Wliness 
said; and that no affidavit taken in any other way 
(except as aferesaid) shall be read in this court, 
unless by consent of parties. (1) 
XLVI. 
That the sheriffs in the several counties in this 
state, and others having the returns of writs, shall 


(1) (May 1817. Decided that this rule does not 
extend to affidavits taken to prove publication 
therein of notice on landholders &c. under turn 
pike acts, or to affidavits taken to prove service 
of notice only,in any case, which may be taken 
ex parte. 
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cither in person or by deputy or agent, attend this 
court on the first day of each term to make their 
returns; and that the said sheriffs and others do 
further attend to take such rules, orders and di- 
rections thereupon, as shall be lawful and neces- 
sary; and also that the said sheriffs and others 
shall at their peril, take notice of all rules and or- 
ders which shall be made upon them, and regu- 
larly entered in the clerk’s book, for the return 
of writs, for copies of bail bonds, for bringing in 
the bodies of defendants, and for committiturs 
thereupon; and no other or further notice of such 
rules shall in any case be necessary. 
XLVI. 

That the constables of the townships of Tren- 
ton and Maidenhead, f in the county of Hunter- 
don, shall attend this court at ten o’clock in the 
forenoon of the first day of every term, and so 
from day to day until they shail be discharged by 
the court; and for this purpose it shall be the du- 
ty of the clerk of this court, to procure from the 
clerks of the said townships, the names of their 
constables, that they may be called accordingly. 

XLVUL. 

That the attornies ov record in every cause in 
this court, respectively, shall be answerable to 
the officers thereof for all lawful fees which shall 
become due to them in the condueting of such 
cause, sheriffs’ execution fees excepted. 

XLIX. 

That the clerk of this court shall be authorized 
to receive from the attornies thereof respectively, 
allsuch fees as shall become due to the court; 
and in erder to enforce the punctual payment 
thereof by the said attornies, che clerk shall for- 
bear to enter, or suffer to be entered in the min- 
utes of this court, or in the clerk’s book, or to be 
aftiled on the files of the court, any rule or rules 
paper or papers, until the attorney paying the 
same shall have paid up all fees due from him to 
ithe court, and also to the clerk himself, on the last 
day of the term next preceding the term in which 
such entry or filing is prayed to be made. 

L. 

That if any party would take advantage of the 
failure of the adverse party, in going to trial with- 
in the time prescribed by law, he shall take such 
advantage at the term next after such failure, by 
moving the court for the jadgment to which he is 
thereupon by law entitled—and if he fail so to 
do, it shall be considered as a waiver of his right, 


tT Now “Lawrence.” 





} 





and he shail not afterwards have such judgments 
unless upon a rule nisi, giving the adverse party 
such short time to go to trial, as the court shall 
thereupon direct. 
1817. 
LI. 

That in all cases where costs are recoverable 
in this court, the bili of costs shall be taxed and 
filed on or before the first day of the second term 
alter final judgment shail be rendered, or other- 
wise that the record of the same judgment shall 
be filled up with nominal costs only, and in that 
form be signed in the judgment book; and thai no 
costs of increase shall be afterwards adjudged, or 
in anywise allowed. (1) 

LIL. 

That the third section of the rule of this court, 
* of attornies, counsellors and sergeants” so far 
as relates to the time of serving a clerkship, be 
and the same is hereby repealed; and further, 
that in alltime hereafter, three years, in the first 
case stated in the said rule, and four years in 
the second case, stated in the said rule shall be 
deemed and taken to be regular clerkship and 
shall be sufficient for the purposes in the said 
section (rule) expressed. ( See ante, Rule 3.) 


1818. February Term. 
LIL. 

Whereas, the present rule of this court res- 
pecting the order in which counsel shall be heard 
in their argument on questious of law, and in sum- 
ing up of evidence m matters of fact has been 
found to be inconvenient. 

Therefore it is ordered, 

Ist. That from and after the present term, 
the counsel for the plaintiff, or the party holding 
the affirmative shall be first heard, the counsel 
for the defendant or party holding the nega- 
tive shall be next heard, and then the counsel 
for the plaintiffor party holding the affirmative 
shall close. 

2d. That when there shall be more counsellors 
than one on the affirmative side, one only shall 


| be heard in the opening, and the other in reply, 


but both shail not be heard either in the opening 
or reply. 

5d. This rule shall prevail at the circuits as well 
as at the bar. (See Alule 33, ante.) 


(1) (The court decided in Nov. Term 1808, 
that when judgment final is entered, interest is to 
he allowed on the costs,as wellas the debt or 
damages, from the entru of the yudgment.) 
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That all bills and answers, and other proceed- 
ings intended to be filed, shall be fairly and legibly 

written ; and every bill shall be signed by counsel 
before it is filed. 
II. 

That the clerk of this court do not practice, 
either as a solicitor or as a counsellor in the court. 
ill. 

That every person who shall be appointed a 
master or examiner of this court shall, before he 
enters upon the execution of his office, take be- 
fore the Chancellor or clerk an oath or affirma- 
tion, impartially and justly to perform all the du- 
ties of the office, according to the best of his abil- 
ities and understanding. 

ev. 

That no file of the court shall be suffered by 
the clerk to be taken out of his office, without 
the order of the court for that purpose previous- 
ly obtained. 

V. 

That every subpena to appear and answer, pro- 
cess of sequestration and writ of execution, shall 
be made returnable at some certain day in one 
ef the stated terms of the court—and the stated 
terms of the court shall be considered as remain- 
ing open twelve days for the return of such writs 
and process. 

VE 

That the names of all the defendants in the 
game cause shall be inserted in one subpeena, un- 
less the defendants reside in different counties ; 
in which case, the names of all those who reside 
in the same county, shall be inserted in the same 
subpena. 

Vil. 

That a copy of every affidavit intended to 
be used on the argument of any special mo- 
tion, or oftanv other special matter before the 
court of which notice shall be necessary, shall be 
served on the adverse party at least six days be- 
fore the day of argument; or shall be taken on 
four days notice at least of the time and place of 
taking the same; and all affidavits made use of in 
court, shall be filed with the clerk—and no writ, 
order, or other proceeding, grounded upon an 
affidavit or affidavits shall be issned, filed, or en- 
tered by the clerk, until the affidavit or affidavits 
upon which it shall be grounded, shall be pre- 
viously filed. 

Vill. 

That in all suits against an absent defendant, 

an order may be had that such Cefendant appear, 
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Trenton. 





plead, answer, or demur to the complainant’s bj), 


within the times herein after mentioned, viz. }g 


i 
it shall be made to appear by affidavit, that the 


defendant conceals himself or herself within this 
State or has absconded, then within two months 
from the date of the order. 2dly. If it shall not 
appear as aforesaid, but shall be rade to appear, 
that the defendant is in some other of the United 
States, then by the first day of the next stated 
term of the court, or within three months from 
the date of the order, as the court shall direct, 
3dly. In all other cases, within six months. 
LX. 

That all attachments for contempts shall have 
at least fifteen days, exclusive, between the teste 
and return, unless the Chancellor upon motion 
or petition shall order otherwise. And all the 
defendants in the same cause and in the same 
county, shall be named in the same writ of at: 
tachment. 

x. 

That when an attachment for a contempt shall 
be served, the defendant shall be retained in cus- 
tody thereon, to answer the exigency of the writ 
until the return day thereof, unless he shall with 
one sufficient surety at least give bond in the 
penal sum of five hundred dollars to the com- 
plainant, conditioned for his appearance on the 
return day of the attachment, according to the 
command of such writ, and that he will not de- 
part thence without leave of the court. 

XL 

That when a defendant in attachment shal! 
have given bond for his appearance, he shall en- 
ter his appearance with the clerk, on the return 
day of the writ, and give notice thereof to the 
adverse party. 

XQ. 

That the plaintiff in attachment shall within 
eight days after such notice, enter a rule of course 
for the defendant’s examination upon imterroga- 
tories touching his contempt, before one ol the 
masters of this court, and serve a copy thereot, 
with a copy of the interrogatories, on the deten- 
dant in attachment or on his solicitor—and tn case 
of his neglect so to do, the court may order the 
party to be discharged from the attachment, with 
costs. 

XH. 

That when the party attached shall attend be- 

fore the master upon the interrogatories, if any 


question arises in respect to the imterrogatorics; 


they shall be settled by the master—and the par: 
ty attached shall within four days after they are 
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submitted to or settled as aforesaid, put in his ex- 
amination in writing; and the master shall if re- 
quired by the adverse party so to do, report with 
the interrogatories and eXamination whether, in 
his opinion, the examination is fall and satisfacto- 
ry Or Ok 

r XIV. 

That for the purpose of having a guardian ap- 
pointed for an infant to answer and defend a 
suit, a petition may be presented by the infant, 
if above the age of fourteen years, or if under 
that age, by his father or some other friend in 
his behalf, praying such appointment, which pe- 
tition shall be accompanied with an agreement 
expressing the assent of the person petitioned 
for, to accept of the appointment, and also with 
an affidavit or affidavits that the petition and a- 
greement were duly signed, and verifying the age 
of the infant. 

XV. 

That when a bill is filed against an infant, and 
no application shall be made on his behalf, by the 
second day of the stated term next after the day 
of appearance specified in the subpena for the 
appointment of a guardian, the Chancellor may 
onan application on behalf of the complainant, 
assign a guardian for the infant, the same as if 
he had been brougl.t into court for that purpose, 
or make such other order touching the same, as 
may appear most proper and advisable—but fif- 
teen davs notice of sach application must be given 
to the infant, if of the age of fourteen years and 
resident within this state, or if under that age or 
not resident in this State, to his guardian appoin- 
ted by the Orphan’s court, if any there be—and 
if no such guardian, to the father of such infant— 
er if no father, then to the mother, provided 
such guardian, father or mother, be resident 
within this state. 

XVI. 

That in suits for the satisfaction of a mortgage, 
when an application shall be made for the ap- 
pointment of a guardian for an infant defendant, 
as provided for in the last preceeding ruje, or 
when it shal! appear by affidavit, to the satisfac- 
tion of the Chancellor, that notice cannot be ser- 
ved as mentioned in that rule, the @hancellor 
mav, on the application of the complainant, ap- 
point the clerk of the court guardian ad litem for 
such infant, whose duty it shall be, if no applies- 
tion shall be made on behali’ of the infant, for the 
appointment of a guardian within the time allow- 
ed by law for such infant to answer, plead, or 
demur to the bill, to enter an appearance for the 
infant to the suit, after whieh the complainant 
May, if the suit is against the infant alon:, or the 
bill shall have been ordered to be taken pra con- 
Sesso against the other defendant or defendants; 

“or upon filing of the consent in writing of such 
other detendant or defendants, or his or their so- 
licitor therefer, enter a rule of course in the 





clerk’s book, to refer the cause to a master to 
ascertain the truth of the allegations of the com- 
plainant’s bill, and to take an account of what is 
due upon the complainant’s mortgage, (if any 
thing,) and also upon any other incumbrance 
which it may be necessary to ascertain the a+ 
mount ot, and if more incumbrances thau one, to 
report their several prioritics—and the complain- 
ant and every other person setting up an incume- 
brance before tbe master, affecting the estate or 
interest of such infant, shall prove his demand 
before the master, and the master may, it he 
thinks proper so to do, examine the complainant 
or other person setting up such demand, on oath 
or affirmation, to ascertain the truth thereof, and 
shall report the proof to the court, and also such 
examination if any, and shall also inquire aud re- 
port, whether under the circumstances of the 
case, a sale of the whole or a part only of the 
mortgaged premises, is necessary to be made— 
and any other special matter which the master 
may deem proper for the benefit of the infant, 
and no previous order shall be necessary to con- 
firm the said report, but upon filing the same the 
complainant may set the cause down for final 
hearing and decree. 
XVI. 

That in the absence of the Chancellor from 
the city of Trenton, a petition addressed to him 
for an injunction, may be presented to such mas- 
ter of this court residing at the city of Trenton, 
as the Chancellor shall for that purpose by order 
designate—and the said master shail exercise the 
power of reporting upon the propriety of issuing 
the injunction prayed for ; and in case the master 
shall report that an injunction ought to issue, it 
shall be issued by the clerk en filing with hin: the 
said petition and report—but the defendant may 
as well before as aiter answer, (in case he does’ 
not rely in any measure on his answer, ) 04 eight 
days nouce, exclusive of sunday and the day of 
service, move the Chancellor for the dissolution 
of the said injunction. 

XVOEL 

That the complainant may amend his bill, 
(unless it has been sworn to,) of course and with- 
out motion or rule at any time before answer, 
plea, or demurrer filed, and withvut costs. 

XIX. 

That ifthe detendant puts in en insufficient 
answer which is excepted’ to as insuff cient, and 
the defendant submits te auswes further, or the 
answer shall on reference be reported insu Tieent, 
in either case the complainant may amena his 
bill of course, (ii not sworn te,) and witiout 
costs; and the defencant shall answer the amen- 
ded bill and 4@®eptions together; and if the de- 
fendant shall piead or demur, and the plea or dee 
murrer shail be overruled, the conmplainont may 
beiore fling an answer amend iis biil of course, 
(if not sworn to) and without costs, 






























































































































XX. 

That in all cases not before mentioned, in 
which the defendant shall have answered the 
complainant’s bill, and the complainant shall ob- 
tain leave to amend, if such amendment requires 
a new or further answer, then the complainant 
shall pay costs, to be taxed. 

XXI. 

That in all cases where the defendant’s appear- 
ance has been entered, and he hath procured a 
copy of the bill, and the complainant is allowed 
to amend without costs, he shall furnish the de- 
fendant with a certified copy of the amended bill, 
or amend the defendant’s copy gratis. 

XXII. 

That if the defendant demurs to the bill for 
want of parties or other defect, which does not 
go tothe equity of the whole bill, the complain- 
ant mav amend of course, (if the bill has not 
been sworn to,) at any time before the next term 
aft.; “ling the demurrer, upon payment of costs 


to be taxed. 
XX. 


That when a complainant obtains leave to a- 
mend his bill, which has beem sworn to, no inter- 
lineation, erasure or other alteration shall be 
made in the original bill on file; but the amend- 
ed bill shall be engressed anew, and filed, and 
annexed to the original bill, unless the court shall 
otherwise order. 

XXIV. 

That when a complainant shall take excep- 
tions to an answer for impertinence or scandal, he 
may at the same time except to the answer for 
insufficiency ; and all exceptions to an answer for 
impertinenee, scandal or insufficiency, shall be 
referred by one rule to the same master—and 
after a reference of the answer for impertinence 
or scandal, the complainant shall not be allowed 
to refer, of course, the answer for insufficiency ; 
nor after a reference for insufficiency, shall there 
be a reference of the same answer for imperti- 
nence or scandal. 

XXV. 

That a rule of course to refer exceptions to an 
answer for insufficiency, shall not be entered un- 
til six days after service of a copy of the excep- 
tions on the defendant or his solicitor; and if the 
defendant shall within that time submit to answer 
the exceptions, he shall give notice thereof to the 
complainant’s solicitor and pay the costs of the 
exceptions—and in that case if the complainant 
shall within six days after such notice, or within 
such further time as the court shall allow, amend 
his bill and the defendant’s copy, the defendant 
shall answer the exceptions andjamendments at 
the same time. 

XXVI. 

That when a defendant shall have given no- 

tice that he submits to answer the exceptions, he 
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shall file a second or further answer within 
thirty days after the complainant has amended 
his bill and the defendant’s copy; or if the com- 
plainant shall not amend his bill, then within 
thirty days after receiving a copy of the excep. 
tions—or on failure thereof, the complainant’s bill 
shall be taken as confessed, and such proceedings 
had thereon as if the first or original answer had 


not been filed. 
XXVIL. 


That when an answer shall be excepted to for 
insufficiency and for impertinence and scandal, 
or for insufficiency and impertinence or scandal, 
if the defencant submits to answer the excep. 
tions for insufficiency, but does not at the same 
time give notice that he consents to have the 
parts of the answer excepted to for impertinence 
or scandal, expunged ; the complainant may im- 
mediately and of course enter a rule to refer the 
exceptions for impertinence or - scandal to a 


master. 
XXVITI. 
That if the defendant intends to exhibit inter: 


rogatories to the complainant, he shall file the 
same within fifteen days after filing his answer, 
and not after, without leave of the Chancellor, 
and shall give notice of the filing thereof; and 
the complainant shall answer the said imterroga- 
tories within thirty days after notice of the filing 
thereof unless the Chancellor shall allow further 
time for answering the same—That ifthe com: 
plainant excepts to the interrogatories, he shali 
file his exceptions within ten days after notice of 
exhibiting the interrogatories, and enter a rule of 
course with the clerk to refer them to a master, 
who shall decide and report thereon within thirty 
days atter they are filed; but an appeal from 
such report shall be allowed to the Chancellor, 
who shall hear and determine the same at the 
next term thereafter—and if the said exceptions 
be overruled, the complainant shall pay costs to 
the defendant; but if any of the said interroga: 
tories shall be adjudged to be improper, the de- 
fendant shall pay costs to the complainant. 


XXIX. 


That whenever a cause shall be at issue in any 
court of common law, no injunction shall issue 
before answer filed to stay the trial of the cause, 
unless applied for and actually taken out twenty 
days previous to the sitting of the court in the 
county in which the trial is to be had, except 
some special cause shall be shown to the Chan- 
cellor or to the master authorised to report upon 
the propriety of issuing the injunction prayed 
for, and it shall be made to appear that the in- 
junction is applied for within a reasonable time 
after the complainant became apprised of the cit 
cumstances on which his application is founded. 

XXX, 

That no injunction shall issue after answer f- 

led without giving eight days notice of the app! 













aa eet lU rrr rhlC<irTKOOllClC rr eFlc(iéiCcr hh! 


> ~:~ 


ao & = © 68 &* &@aA em wet OS Om CO 






hia 


ded 


hin 
ep. 
bill 


TSS 
had 


) for 
dal, 


dal, 


ame 
the 
nee 
im: 
the 
04 


iter. 
the 
ver, 
Hor, 
and 
Ogas 
iling 
ther 
Ms 
shali 
e of 
le of 
ster, 
urty 
rom 
flor, 

the 
ions 
ts to 
oga 


de 


any 
ssue 
use, 
enty 

the 
cept 
han- 


ayed 
> ine 
ime 
cir 


r fi- 
ppli- 


[1821,2] NEW JERSEY. svare Law, anp REGULATIONS. 1329 


CHANCERY RULES. 


cation therefor ; unless it shall be made to appear 
to the Chancellor or master, that the cireumstan- 
ees of the case are such as to make it proper to 
dispense with such notice. 

XXXI. 

That when any case shall be at issue in this 
court, and the interrogatories, (if any,) exhibited 
to the complainant shall be answered, it shall be 
the duty of the parties to proceed and examine 
their witnesses within a reasonable time thereaf- 
ter; and on a notice for the examination of wit- 
nesses given by either party, both parties may 
produce and examine their witnesses; but the 
examiner, (if required so to do,) shall first ex- 
amine the witnesses of the party who gave the 
notice. 

XXXII. 

That at any time after a cause has been at 
issue twenty days, either party may enter of 
course with the clerk of this court, a rule that 
the examination of witnesses be closed in fifty 
days ; a copy of which rule shall be served on the 
opposite party within eight days after the entry 
thereof; and within the time so limited by the 
rule, the examination of witnesses shall be closed 
unless the time shall be enlarged by consent, or 
the Chancellor upon petition or motion and suf- 
ficient cause shown, shall give further time for 
closing the examination. 

XXXIIL 

That when a witness has been examined be- 
fore an examiner or commissioner, he shall not 
be again examined either to the same or differ- 
ent facts, except by the consent of parties, or by 
order of the Chancellor, on sufficient cause shown 
by affidavit or otherwise, according to circum- 
stances. 


XXXIV. 

That it shall be the duty of the examiners of 
this court, to transmit without any unnecessary 
delay, all depositions and examinations of witnes- 
ses by them taken in any cause pending in court, 
to the clerk of the court to be filed; and all de- 
positions and examinations of witnesses taken in 
a cause by an examiner, shall be filed in the 
clerk’s office within ten days after the examina- 
tion of witnesses in the cause shall be closed. 

XXXV. 

That in order to compel the attendance of wit- 
nesses who reside in the State, before the exam- 
iners of the court for the purpose of giving evi- 
dence in a cause depending in the court, a sub- 
pena may be issued by the clerk upon request 
of any complainant or defendant, or his solicitor, 
with a blank for the names of the witnesses to be 
filled up by the party procuring the same, as oc- 
casion may require, commanding the attendance 
of the witnesses before the examiner therein na- 
med, atthe time, and place therein expressed, 
and the names of any number of witnesses may 
be inserted in the same subpena. 

174 





XXXVI. 
That when a cause is at issue, a commission 


for the examination of a witness out of this State 
may be applied for, either in vacation or in term 
time, upon affidavit stating that the witness is 
material, and that the party applying cannot safe- 
ly proceed to a hearing of the cause without his 
testimony, and upon giving eight days notice of 
the intended application, with the name or names 
of such person or persons as the party applying 
intends to gominate as commissioner or com- 
missioners. 


XXXVIL 
That if the party to whom notice is so given 


intends to join in the commission, and to uame 
any other commissioner or commissioners, he 
shall give notice to the adverse party two days 
before the intended application, of the name or 
names ef the person or persons who he proposes 
for acommissioner or commissioners; and the 
Chancellor shall appoint the commissioner or 
commissioners to execute the commission; and 
the party who shall first give notice of his inten- 
tion to move for the commission, shall sue out 
and forward the same; but if he shall unreasona- 
bly delay so to do, the other party may forward 
and cause it to be executed and returned. 
XXXVIIL 

That the name of every witness to be exam- 
ined by virtue of such commission, shall be inser- 
ted therein, and the interrogatories to be admin. 
istered to the witnesses annexed to the commis- 
sion, and copies of the interrogatories shall be tur- 
nished to the opposite party: that is to say, co- 
pies of all direct interrogatories shall be furnished 
six days before forwarding the commission, and 


-copies of the cross interrogatories two days before 


forwarding it. 
XXXIX. 


That every rule for a reference to a master, 
of exceptions to a bill, answer, or to interrogate- 
ries to a complainant to be answered—every rule 
for setting down for argument a plea, demurrer, 
or exceptions to a master’s report or a cause for 
hearing—every rule to confirm a master’s report 
nist, or for an injunction where a master as afore 
said shall report that it is proper for an injunc- 
tion to issue—and ail rules to which a party would, 
according to the practice of this court, be entitled 
of course without showing special cause, shall be 
denominated a common rule; and every other 
rule shall be denominated a special rule. That 
all common rules, and all rules whether common 
or special, by consent of parties, (such consent 
being in writing, and signed by the parties or 
their solicitor or counsel and filed,) may be en- 
tered either in term time or in vacation with the 
clerk of the court, in a book to be by him procu- 
red and kept for that purpose ; but every com- 
mon rule shall be considered as entered at the 
peril of the party at whose instance it is entered, 
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and the day of entering thereof, shall be noted in 


the said book. 
XL. 


That all rules of reference to a master entered 
in vacation as of course, and all references to a 
maste; ordered without designating any particu- 
lar master, shall be deemed to be one of the mas- 
ters of the court, designated by a general order of 
the court for that purpose. See post 1332. ‘Orders.’ 

XL. 

Theat when a matter is referred to a master 
of the court to examine and report upon, he sha'l, 
if notice be necessary, assign a day and place to 
hear the parties—and the party obtaining the re- 
ference, or who shall be ordered to procure the 
master’s report, shall serve the adverse party, at 
least four days exclusive before the day assigned 
for the hearing, with a sammons issued by the 
master, requiring his attendance at such time and 
place, and make proof thereof to the master and 
thereupon if the party summoned shall not ap- 
pear, or good cause shall not be shown why he 
does not, the master may proceed ex parte— 
and if the party serving the summons shail not 
appear xt the time and place, or show cause why 
he does not, the master may either proceed ex 
parte, or the party obtaining the summons and 
not appearing, shall lose the benefit of the refer- 
ence, at the election of the other party. 

XLH. 

That when by a decretal order of the court, 
any inquiry before a master is directed to be 
made in a cause, and the examination of witnesses 
shall be necessary to obtain the proper informa- 
tion, such examination, if required by either par- 
ty, shall at the expense of the party requiring 
it, be reduced to writing by the master in the 
form of depositions, and returned and filed with 
the report. 

XLill. 

That all summons to attend a master, orders 
to confirm reports unless cause shown, and all 
orders nisi, if made in any cause depending in 
court, shall be served on the solicitor of the ad- 
verse party, if a solicitor be concerned for him; 
but if no solicitor be concerned for him, the ser- 
vice may be on the party, or left at his usual 
place of residence—or if not resident in this state, 
by setting up the same in the office of the clerk 


of this court. 
XLIV. 


That in all suits for the foreclosure or satisfac- 
tion of a mortgage, when the complainant’s bill 
shall be ordered to be taken as confessed, or the 
defendant shall make default at the hearing, and 
the whole amount of the debt intended to be se- 
eured by the mortgage shall have become due, 
no order of reference to a master to ascertain and 
report the sum due to the eomplainant shall be 
necessary, unless specially ordered by the court; 


but @ report by a master being made of the as 





mount due upon the mortgage, the same, if no 
cause to the contrary be shown, shall be filed of 
course, and without any motion or rule for that 
purpose, or for confirmation, and a decree made 
accordingly. 

XLV. 

That in cases where the complainant’s bil! 
shall be ordered to be taken pro confesso against 
a defendant, and there shall be a reference to a 
master ordered in the cause, the complainant 
may proceed before the master without notice 
thereof to such defendant, and it shall not be 
necessary upon the coming in of the master’s re. 
port, to enter a rule to confirm the same 2/s2, or 
to set the cause down preparatory to further di. 
rections, or to a final decree against such defend. 
ant, unless directed by the court, or the repor: 
shall be excepted to. 

XLVI. 

That orders nisi, &c. when necessary to con- 
firm reports of masters, need not be served upon 
a defendant when be has been notified to attend 
a master respecting the matter referred, and has 
refused or neglected to attend ; but shall become 
absolute of course, unless cause be shown to the 
contrary. 

XLVI. 

That in cases where the court shall order the 
complainant to preduce doeuments and deposi- 
tions, exhibits, or other evidenee to substantiate 
and prove the allegations in his bill, the proceed- 
ings subsequent to the said order may be consid- 
ered asex parte, and it shall not be necessary 
for the complainant to give notice thereof to the 
defendant. 

XLVIIl. 

That all causes including pleas and demurrers, 
shall be set down for hearing for the first day oi 
the term, and shall have priority according to the 
date of the issue ; and the party setting down » 
cause for hearing or his solicitor, shall at the 
same time furnish the clerk with a note of the 
time issue was joined, which shall be entered on 
the calendar, and in default thereof, the cause set 
down without such note, shall lose its priority. 

XLIX. 

That on the morning of the first day of every 
stated term, motions and petitions shall have 4 
preference of all causes set down for hearing or 
argument. 

L. 

That the clerk shall not tax costs for setting 
down any cause, plea, demurrer, or other matter 
for hearing or argument more than twice, unless 
when set down by a special order of the court. 

LI. 

That the party who sets down any cause, plea, 
or demurrer for hearing or argument, shall de- 
liver the Chancellor before the commencement 
of the hearing or argument, an abbreviation of 
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the pleadings, or a state of the case as contained 
in the pleadings; and each party shall also fur- 
nish him with a statement of the material points 
of the case on which he intends to rely. 

Lil. 

That notices of bringing causes to a hearing, 
including the bringing on the argument of a plea, 
demurrer, and of exceptions to a master’s re- 
port, shall be served at least fifteen days exclu- 
sive of Sundays, before such intended hearing 
or argument. 

LIL 

That if a party gives notice of a motion and 
does not move accordingly, he shall, upon the 
production of the-notice, pay to the other side, 
costs to be taxed, unless the court, upon a con- 
sideration of the circumstances of the case, shall 


direct otherwise. 
LIV. 


That when a party shall set down a cause for 
hearing or argument, and give notice thereof, 
and shall not bring on the same agreeably to his 
notice, the opposite party, upon the production 
of the notice, shall be entitled to costs, to be tax- 
ed for attendance on the court upon such notice, 
unless the court shall order off the hearing or ar- 
gument without costs. 

LV. 

That when the hearing or argument of a cause 
shall be ordered off upon the application ofa par- 
ty to whom notice has been given, the party set- 
ting down the cause, shall be entitled to costs for 
attendance on the court upon such notice, to be 
taxed, unless the court shall order off the hearing 
or argument without costs. 

LVI. 

That no final decree shall be recorded by the 
clerk, or signed by the chancellor, nor any pro- 
eess issued thereon until the expiration of ten 
days after pronouncing the same without the spe- 
cial order of the court therefor. 

LVH. 

That every petition for a re-hearing shall set 
out concisely the special matter or cause on 
which snch re-hearing is applied for, and shall be 
signed by two counsel, except in cases submitted 
without argument, when it shall be sufficient if 
signed by one counsel—and if a re-hearing is or- 
dered, the party that complains of the decree or 
order, and applies to have it corrected, shall be 
entitled to open and close the argument. 

LVI. 

That a copy of every petition for a re-hearing, 
shall be served on the opposite party, with a no- 
tice of presenting the same. 

LXIX. 

That if a petition for a re-hearing shall be pre- 
‘erred to the chancellor within ten days after pro- 
wouncing any final decree, and a caveat against 
‘ecording aud signing the same shall be filed 


with the clerk of the court, such final decree 
shall not be recorded and signed, or any process 
issued thereon, until the said application shail be 
finally disposed of. 

LX. 

That the granting a re-hearing shall not stay 
proceedings on any interlocutory decree or or- 
der, unless a special order be obtained for that 
purpose. 

LXI. 

That in case of an appeal from an order or in- 
terlocutory decree, the appeal shail not stay pro- 
ceedings thereon without an order of this court 
or of the court of appeals, for that purpose first 
had, and upon complying with such terms as the 


court, making the order to stay proceedings, may 
impose. 


LXIL 


That in case of an appeal from any final sen- 
tence or decree, if the party appealing shall with- 
in ten days after such final sentence or decree, 
file his appeal with the clerk of this court, it 
shall prevent issuing process on the said decree, 
without the order of this court or of the court 
of appeals first had and obtained for that pur- 
pose. 

LXIIL. 

That the appeal to be filed shall state shortly 
the parts of the order or decree complained of 
as erroneous, and shall be signed by counsel, 
who shall state that he conceives there is good 
cause for the appeal; and a copy of the said ap- 
peal shall be served on the solicitor of the ad- 
verse party, if he has prosecuted or defended by 
a solicitor. 

LX1V. 

That in ease of filing an appeal as aforesaid 
from a final decree, the party appealing shall 
present his petition of appeal to the court of ap- 
peals at their next term after pronouncing the 
said final decree, and on the first or second day 
thereof, and in default of so doing, such appeal 
shall be deemed to have been waved, and pro- 
ceedings may thereupon be had as if no appeal 
had been filed. 

LXV. 

That all receivers who have been or may 
be appointed by this court, if the annual arnount 
of their receipts from the estate or property com- 
mitted to their management exceeds the sum of 
three hundred dollars, shall once in every year, 
and if of less value, once in every two years, 
exhibit to the court and file with the clerk, an 
account of their trust, and of the balance which 
shall then be on hand, that the court may take 
such order as may be deemed adviseable and 
proper for the disposition and improvement 
thereof. 

LXVI. 





That in future, the clerk shall in the copies 





- 
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of all pleadings, depositions and other proceed- 
ings filed or remaining as of record in his office, 
made out by him to be used in this court, leave 
a margin of not less than one inch, and shall dis- 
tinctly mark and set down in the margin, the 
number of pages in the original pleadings, depo- 
sitions and other proceedings, so that the copy 
may correspond with the original in the pageing 
thereof. | 
LXVII. 


That the solicitor in every case in this court, 
shall be answerable to the officers thereof for all 
lawful tees which shall become due t. them in 
the conducting the suit, (execution fees except- 
ed,) and that the clerk of the court be authoriz- 
ed to receive from the solicitors all such fees as 
shali become due to the chancellor ; and in order 
to enforce the punctual payment thereof by the 
solicitors, the clerk shal! torbear to enter or suf- 
fer to be entered or filed in his office, any rule or 
rules, paper or papers, until the solicitor moving 
the same shall have paid up all fees due from him 
to the chancellor, and also to the clerk himself, 





on the last day of the term next preceding the 
term in which such entry or filing is moved to be 
made. 

LX VIII. 

That on all hearings and arguments before the 
court, after reading the pleadings, one of the 
counsel for the complainant or party holding the 
affirmative and having the right of opening, shall 
open the cause or matter in question—then two 
counsel for the adverse party may be heard in 
answer—after which one counsel only for the 
party having the opening may be heard in reply ; 
but in case there be several defendants, who have 
separate and distinct interests, and different 
counsel concerned for them, then the counsel for 
the respective defendants shali be heard in such 
order as the court may direct—but in no ease 
shall more than two counsel be heard for one de- 
fendant, and if any more than two counsel are 
heard in answer for the defendants in that case, 
two counsel may be heard in reply. 

(Signed, ) 
ISAAC H. WILLIAMSON, Chancellor. 


tt ae © Gee: emec: 


ORDERS. 


1822. May 27. Trenton. 

I That Samuel L. Southard and Charles 
Ewing, Esquires, masters of this court, be au- 
thorised to decide in the absence of the Chancel- 
lor from the city of Trenton, upon petitions for 
injunctions. 

Il. That William S. Pennington, Esq. of 
Newark, Smith Scudder, Esq. of Elizabeth 
Town, George K. Drake, Esq.of Morris Town, 
William T. Anderson, Esq. of Sussea, Joseph 
W. Scott, Esg. of New-Brunswick, Sumuel L. 
Southard and Charles Ewing, Esquires, of 





Trenton, Abraham Brown, Esq. of Mount Hol. 
ly, Lucius Q. C. Elmer, Esq.of Bridge Town, 
and Elias D. Woodruff, Esq. of Woodbury, be 
hereby designated as the masters of this court, 
who are to decide and report to the court in all 
cuses of reference to a master entered of course 
in vacation, and tm ail cases of reference toa 
master made without specification in the order of 
a particular master. 

Signed, 

ISAAT H. WILLIAMSON, Chancellor. 


For precedenis in Chancery, see post. A. 


IDIOTS AND LUNATICS. 


1817. Sep. 8. 
XL. 

That on all applications to obtain a commission 
of Idiocy or Lunacy, the petition shall be accom- 
panied with the affidavits of two or more persons 
evincing the lunacy or idiocy of the party against 
whom the commission is prayed, and the person’s 
incapacity to manage his or her own affairs; and 
the commissioners and jury shall have a right to 
inspect the person of the idiot or lunatic, and ex- 
amine him or her before them, without a special 
order for that purpose. 





XLI. 


That in all cases where a commission of Idiocy 
or Lunacy shall issue, it shall be executed, and 
the inquisition returned to the chancellor in two 
months after making the order for issuing of the 
commission, or the commission shall be consider- 
ed as superseded, and no proceedings take place 
thereon without the further order of the court ; 
and no decree shall be entered up, on any such 
inquisition and signed, antil the expiration of ten 
days after the inquisition shall be returned inte 
office. 
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1817. Sept. 8. Trenton. 


J 
That the order of proceeding on the hearing 
of an appeal from an orphan’s court to the or- 
dinary, shall be the same as on appeals trom 
the court of chancery to the court of errors and 
of appeals. 


II. 


That all applications to the Surrogate General 
for the division of real estates under the act of 
March 6, 1806, (1) shall be by petition, and the 
allegations of the said petition shall be verified by 
affidavit; and fifteen days notice in writing of the 
intended application shall be served on all the 
parties concerned in such real estate, who shall 
not join in the said petition and shall reside in 
this state, or on the guardians or fathers of such 
of the said parties as are minors and who shall 
reside in this state: And in case any of the said 
parties to be notified as aforesaid shall reside out 
of this state, or cannot be found therein, the ap- 
plication shall be advertised for the space of thir- 
ty days in such public news-paper or news-papers 
as the Surrogate-General shall direct, before per- 
sons shall be appointed to make division of the 
estate: But in case notice shall be served as 


(1) This act is repealed and supplied. See 
Rev. L. 776. 8. 14.15. 16. The rule, however, is 
no doubt to be followed. And sce ante ‘ Orphan’s 
Court,’ page 1189. 
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aforesaid, on the parties not resident in this state, 
the publication as aforesaid shall be unnecessary. 
Ill. 

That the persons appointed to make division 
of any real estate as aforesaid shall, before they 
proceed to make such division, be severally 
sworn or affirmed, as the case may require, that 
they will honestly, faithfully and impartially exe- 
cute the trust reposed in them, and make division 
of the estate to the best of their skill, knowledge 
and judgment. 

iv. 

That a report of a division of real estate made 
to the Surrogate-General at the next prerogative 
court after such division, shall not be approved of 
and made conclusive, until four days after such 
report shall be made to the court, if the said 


court shall sit so many days after the making of 
the said report. 


1822. May 27. Trenton. 
Ve 

That the Register of this court, and the Surro- 
gate of each county, shall have full power and au- 
thority to take affidavits and depositions to be 
used in this court; and every affidavit and depo- 
sition which shall be made or taken before the 
Register or before the surrogate of any county in 
this state, shall and is hereby declared to be as 
good and effectual to all intents and purposes, as 
if the same were made or takén before the ordi- 
vary himself. ( Signed, ) 

ISAAC H. WILLIAMSON, Chancellor. 
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Approved by the Chancellor. 


[A] 
Form of an Order for the appointment of a Guardian, on application of Complainani. 


IN CHANCERY OF NEW JERSEY. 


Between A. B. Complainant, 
and On bill to foreclose Mortgage, &c. 
C. D. &c. Defendants. 
January 10, 1822. 


Upon motion made this day unto this court, by Mr. being of counsel with the complain- 
ant, it was alleged that the defendants, infants under the age of 21 years, have been served with 
process returnable to the last term of this court, to appear and answer the,complainant’s bill—and 
that they have neglected to apply for the appointment of a guardian to detend this suit ; and it 
appearing by affidavit, that the defendants are infants above the age of { (4years, and that due, 
notice has been given to them of this application: it was thereupon prayed that at the rising 
of this court clerk of this court, be assigned and appointed their guardian, by whom 
they may appear, and answer, and defend this suit, which is ordered accordingly. 


[B] 
Form of a rule of Reference to a Master, in case of an Infant defendant. 
Between A. B. Complainant, i 


and 
C. D. Defendant. 
W.HL. clerk of this court, having been appointed guardian for the infant defendant C. D. upon 
application in behalf of the complainant; and the said guardian having entered an appear- 
ance for the said defendant to this suit, Tf let itbe referred to one of the masters 
of this court, to ascertain the truth of the allegations of the complainant’s bill,and to take an ac- 
count of what is due, (if any thing,) to the complainant for principal and interest upon said mort: 
gage, (and for his costs at law,*) and to report whether, under the circumstances of the case, % 
sale of the whole, or a part only of the mortgaged premises is necessary to be made, and any 
other special matter which he may deem proper or shall appear for the benefit of the infant de- 
fendant ; and the master to make his report with all convenient speed. Entered by G. T. solicitor 
for complainant. 


January 14, 1822. 


[CJ 


Anather form, where a prior mortgagee is made a co-defendant. 


[Same as last tothe ofelisk f, then] and the complainant’s bill having been ordered to be 
taken pro confesso, against the defendant G. letit be referred to one of the mas- 
ters ofthis court, to ascertain the truth of the allegations of the complainant’s bill, and to take an 
account of what is due (if any thing) to the complainant ; and also to the said G. upon their 
several and respective mortgages for principal and interest, and as to their right of priority ir 
payment, and to report whether, [ &c. as in the last preceding order. 


(DJ 
Form of Master's Report. 
IN CHANCERY OF NEW JERSEY. 


and 


Between A.B. Complainant, 
i Jauuary, 1822 
C.D. and others defendants, 


Tn pursnance of an order of this court entered in the above cause, bearing date &e. T have been 
attended by the solicitor of the complainant, and by the defendant G. in person, (no person at- 
tending for the other defendants, although duly summoned, as by oath made betore me appeal’ 
ed and in the presence of the parties attending me, I have considered of the matters thereby re- 


t The words in parenthesis, () to be omitted, if costs at law are not demanded by the bill. 
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ferred tome. And the said complainant produced before me the mortgage in his bill mentioned, 
bearing date the day of &c. and made and executed by to the complainant, and 
which said mortgage was duly acknowledged according to law by the said and recorded 
as in the bill mentioned, as appears by endorsements thereon, and the said complainant also pro- 
duced to me the bond intended to be secured by the said mortgage, and which was proved betore 
me by the oath of E. F. one of the subscribing witnesses thereto, as appears by his deposition ae- 
companying this report and making part thereof; and which said bond and mortgage are 
marked exhibits A. and B. on the part of the complainant ; and I find there is due to the com- 
plainant on his said mortgage for principal and interest, on this day the sum of § aud Ido 
certify and report that the schedule hereunto annexed marked No. 1. and making part of this 
my report, contains a statement and account of the principal and interest money, due to the com- 
plainant on his said mortgage, and to which for greater certainty I reter.—And I do further re- 
port that the defendant G. produced before me the mortgage in the complainant’s bill referred 
to, bearing date the &c. and made and executed by the said to the the said G. and which 
said mortgage was duly acknowledged according to law, by the said before 
one of the judges of the court of common pleas for the county of and recorded in the 
clerk’s office in the said county, on the day of &e. as appears by endorsements thereon ; and& 
the said G. also produced to me, the promissory note referred to in the said last mentioned mort- 
gage, the payment of which was intended to be seeured thereby, and which note was proved before 
me by the oaths of A. B. C. and D. witnesses produced on the part of the said G. and whué de- 
positions accompany this my report, and make a part thereof; and which last mentioned mort- 
gage and promissory note are marked exhibits C. and D. on the part of the defendant G. and E 
find there is due to the said G. on his said mortgage for principal and interest, on this day, the 
sam of § and I do certify and report that the schedule hereunto «nnexed, marked No. 
2. and making a part of this my report, contains a statement of the principal and interest wouey 
dueto the said G. on his said mortgage and,to which for greater certainty Lrefer ; and I dc tar- 
ther certify and report that the same premises comprised in the complainant’s mortgage, are also 
comprised in the mortgage of the said G. and that the mortgage tothe said G. was made and ex- 
ecuted, and also recorded prior to the complainant’s said mortgage, and is entitled to priority in 
payment—and that ¢ itis necessary and advisable that the whole of the mortgaged premises 
should be sold to raise and pay the monies so due tothe complainant and to the said G. respect- 
ively, together with the costs of this suit. And I further certify, that | know of no other special 
matter which I deem for the benefit of the said infant defendants, to report. All which is respeet- 
fully submitted. 

[If a sale of a part of the mortgaged premises will be sufficient, after ¢ say] under the circum- 
stances of this case, it will,in my opinion, be sufficient to sella part of the mortgaged premises to 
raise and pay the moniesdue to the complainant, and to the said G. respectively together with 
the costs of this suit, and that it is for the benefit of the infant defendants to make sale for that 
purpose, of all that lot of ground, &e. [deseribing particularly the part to be sold, | and ¥ further 
certify, that [know of no other special matter, which I deem for the benefit of the said infant 
defendants to report. All which is respectfully submitted. 

Master in chancery. 


LE] 


Schedule marked No.1, referred to in the preceding Report. 


Bond bearing date 1st Jan’y, 1820, in pengl sam of 4200, conditioned for payment, 
vf $100, with interest from the date thereof, which bond is secured by the mortgage } $100 
mentioned in the complainant’s bill, and given by to the complainant, 
Interest has been paid upon the said bond to Ist of January 1821, also $450 of the 50 
principal, $50 
Interest on $50 residue of the principal from 1st January 1821, to Ist Jan. 1822, 
the date of the report, 


Amount due complainant, Ist Jan. 1822. 
Master in Chancery. 


Schedule marked No. 2. referred to in the preceding Report. 
(FJ 


Decree for sale of mortgaged premises against Infants, when the bill has been ordered to he ta- 
ken proconfesso against a prior mortgagee. 


The bill filed in this cause having been ordered to be taken fro confesso against the defendant 


G.in the term of last; and the cause now coming on to be heard in the presence of 


Mr. being of counsel for the complainant, no one appearing for the defendant C. D. al- 
though this cause has been duly set down for hearing as against him at this present term, and no- 
tice thereof duly served on W. H. guardian of the cefendant C.D. as by the admission of the said 
guardian made in open court, appears. Whereupon and upon opening of the bill and the said 
order, ard reading the proofs and exhibits in the cause, and a report upon file, made by 

one of the masters of this court, bearing date on the, Xe. from all which it appears that there 
was due to the complainant on the day of making the said report, for principal aad interest on 
his mortgage, the sum of § » and that there was due to the said G. on the day of the 
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date of the said report for principal and interest on his mortgage from the said to him 
referred toin the comp!ainant’s bill, the sum of § ; and it further appearing by the said 
report that the same adios which are comprised in the complainant’s mortgage, are also com. 
prised in the said mortgage to the defendant G. and that the mortgage to the said G. was made 
and executed, and also recorded prior to the complainant’s said mortgage, and is entitled to priori- 
ty in payment ; and that under the circumstances ofthis case, it will in the opinion of the master, 
be sufficient to sell a part of the mortgaged premises to raise and pay the money due to the 
complainant, and ‘o the said G. respectively, together with the costs of this suit, and that it is for 
tlhe benefit of the defendant C. D. to make sale for that purpose of all that messuage, &e. (de- 
scribing particularly the part to be sold,) and no cause being shown or appearing against co:firm- 
ing the said report: It ison this day of Xe. by Governor and Chancellor of the 
State of New Jersey, ordered, adjudged and decreed ; and the said Chancellor doth by virtue of 
the power and authority of this court hereby order, adjudge and decree, that the master’s report 
do stand ratified and confirmed, and that so much of the mortgaged premises with the appurten- 
ances as shall be necessary, be sold to raise and satisfy the said sum of § due to the 
defendant G. together with the lawfulinterest thereon, to be computed from the day of Xe. 
being the date of the said master’s report, and a!so the said sum of § due to the com- 
plainant, together with the lawful interest thereon, to be computed from the said day of 

last past, with the compiainant’s costs, in this cause to be taxed. And that a writ of fri 
facias do issue tor that purpose, out of this court, directed to the sheriffof the county of 
commanding him to make sale, according to law, of the partofthe mortgaged premises before 
particularly mentioned and described with the appurtenances, and that out of the money arising 
from such sale he first pay to the defendant G. his said debt and the interest which shall accrue 
thereon, in discharge of the said mortgage from the said to the said G. And that he then 
pay to the complainant or his solicitor the costs of this suit to be taxed, and also the amount of his 
said debt, together with the interest which shall acerue thereon. And it is further ordered, ad- 
judged and deerced, that the defeadant G. on receiving payment and satisfaction of his said mort. 
gage, bring his said bond and mortgage into this court; and deposit the same with the clerk of this 
court, to be cancelled ; and that the residue of the money arising from the said sale, after pay- 
ment of the said debts, interest and costs, (if any there shall be,) be brought into this court to 
abide the further order thereof, unless otherwise previously ordered; and that the said sheriff make 
return and report of his proceedings by virtue of the said execution, with all convenient speed. And 
itisfurther ordered, adjudged and decreed, that the complainant be at liberty to apply to this 
court from time totime for any further execution which may be necessary, and that the defend- 
ant ©. D. shail stand absolutely debarred and foreclosed of and from all equity of redemption of 
in and to so much and such part of the said mortgaged premises as shall be sold by virtue of this 
decree. 
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[G] 
Affidavit that defendant cannot be found to be served with process. 


IN CHANCERY OF NEW JERSEY. 


and 


C. D. Defendant. 


E. F. sheriff of the county of Middlesex, maketh oath, that he has inquired for C. D. the de- ° 
fenilant named in the within process, for the purpose of serving him therewith, and that he has 
not beeu able to find him ; and that this deponent is credibly informed and verily believes, that 
the said C. D. cannot be found in this State, and that he resides in the state of Ohio. 

(SIGNED,) E. F. 


Sworn this 2d June, Anno Domini 1822, before me, G. M. Master in chancery. 


Between A. B. Complainant, 2 


[H] 
Form of Affirmation. 
IN CHANCERY OF NEW JERSEY. 


and 
C. D. Defendant. 


1, E. F. sheriff of the county of Salem, do solemnly sincerely, and truly declare and affirm, 
that I have inquired for C. D. the defendant named in the within process, for the purpose of ser- 
ving him therewith, and that I have not been able to find him in the said county ; and that I have 
been credibly intormed, and verily betieve, that the said C. D. cannot be found in this State, an¢ 
that he now resides in the State of Delaware. 


Affirmed, &c. 


Between A. B. Complainant, 2 


Master in Chancery. 
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him i! 1 
‘se Decree, ona Masters’ report against an infant,to sell mortgaged premises. ie 
ade IN CHANCERY OF NEW JERSEY. i 
in At a court, held at onthe day of in the year of our Lord one thousand x 
the eight hundred and twenty-two. 16 
for Between A. B. Complainant, i. 
‘de- - and ¢ Decree. Bs 
rm- C. D. Deiendant, infant by his guardian. “alee 
the This cause coming on to be heard, in the presence of Mr. of counsel for the complain- vi 
e of ant, no one appearing for the defendant, although this cause has been duly set down for hearing a 
port » at ths present term, and notice thereof duly served upon W.H. guardian of the detendant, as . aie 
ten- : by affidavit now produced and filed, appears, [or “by the admission of the said guardian now fh ieee 
the mave in open court appears.” ] Whereupon and upon opening of the bill, and reading the proofs s 
Ne. * and exhibits in the cause and a report upon file, made by one of the masters of this 4 
setae > court, bearing date on the &e. froin all which it appears that there was dae to the complainant on ( 
y of the day of the making of the said report, for principal and interest on his mortgage, the sum of q 
peri and it turther appearing by the said report, that it is necessary and advisable that the } 
whole of the mortgaged premises should be sold to raise and satisfy the amount due to the com- Bi 
fore | plainant together with the interest to acerue thereon and the costs of this suit; and no cause being 
ising shown or appearing against confirming the said report — It is on this day of &c. by ij 
crue > Governor and Chancellor of the State of New Jersey, ordered, adjudged and decreed, and the a 
then > said Chancellor doth by virtue of the power and authority of this court hereby order, adjudge } 
f his and decree, that the master’s report do stand ratified and confirmed ; and that the premises in 
_ ad- | the said mortgage mentioned and described, with the appurtenances, be sold to raise aid satisfy 
10rt- the said sum of § » together with the lawful interest thereon, to be computed from the i 
this | | day of last past, being the date of the said master’s report, with the complainant’s . 
pay- cosis in this cause to be taxed. And that a writ of fieri facias do issue for that purpose, out of 2 
rt to this court, directed to the sheriff of the county of commanding him to make sale, ac- it 
nake cording to law, of the said mortgaged premises, and that.ont of the money arising from suct. sale, i 
And he pay to the complainant or to his solicitor the said debt, interest and costs. And that in case ‘ i 
this more money should be raised by the said sale, than shall be sufficient to answer such payment, K 
end- that such surplus be brought into this court, to abide the further order of the court, unless other- { 
on of wise previously disposed of by the order of this court; and that the said sheriff make return with- i 
P this out delay of his proceedings by virtue of the said writ-—And it is further ordered, adjudged and t 
decreed, that the defendant C. D. stand absolutely debarred and foreclosed of and from all equity iL 
of redemption of in and to the said mortgaged premises, when sold as aforesaid, by virtue of 
this decree. i 
[K] bE: 
Order for a commission to examine a witness de bene esse. ¢ 
Upon motion made this day to the court, by Mr. being of counsel for the complain- ¢ 
ant, in the presence of Mr. of counse! for the defendant, and it appearing to the court a 
by affidavit, that A. B. farmer, is a material witness tor the complainant in this cause, and that gage 
he roses at in the state of Ohio: It was therefore prayed that the complainant be at ay 
liberty to examine the said witness for him in this cause, de bene esse, which is ordered accor- mM 
'  dingly, and that a conimission issue for that purpose directed to C.D. and E. F. commissioners, 
e des ' _* returnable without delay. . 
e has ty 
that ; [LJ ; 
r ; Decree pro confesso on a masters report, to sell mortgaged premises. 
ry. . IN CHANCERY OF NEW JERSEY. / 
4 At a court, held at on the day of in the year of our Lord one i 
thousand eight hundred and twenty-two. 4 
Between A. B. Complainant, . 
and t On bill, &e. . 
C. D. Defendant. iit 
This cause being opened to the court by of counsel with the complainant, and it a, 
appeacing, that process of subpcena for the defendant to appear and answer the complainanr’s bill, id 
hath been duly issued and returned served, by the sheriff of the county of ; and that . 
the defendant hath not filed any plea, demurrer or answer to the said bill in the clerk’s office, 3 
within the time limited by law, aod the rule of this court entered for that purpose, in the term } 
of last: Wheretipon and upon reading and filing a report made in this cause by 
firm, one of the masters oi this court, bearing date the, Xc. by which it appears there is due to 
f ser- the complainant for principal and interest upon the bond, payment whereof was intended to be 
have Secured by the mortguge, in the bill of complaint mentioned and set forth, the sum of § AN f 
, and an! vo cause being shown to the contrary: It is on this day oj in the year &e. “4 
y Governor and Chancelior of the State of New Jersey, orcered, adjudged an! de- 2, 
treed, that the said bill of complaint be taken as confessed, and the master’s report and ail the bi 
matters and things therein contained, do stand confirmed; and that the complainant is enti- 14 
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tled to have the said sum of § with the lawful interest thereon, to be computed from the 

day of Ne. the date of the said report together with his costs in this suit to be taxed, 
raised and paid out of the mortgaged premises: And it is xccordingly further ordered, adjudged 
and deerved, that so much of the mortgaged premises, as will be sufficient to raise and satisfy 
the said debt, interest and costs, be sold; and that a writ of fieri facias do issue for that purpose 
out of this court, directed to the sheriff of the county of commanding him to make sale 
according to law, of so much of the said mortgaged premises, as will be sufficient to satisfy the 
said dehi, interest and costs, and that he pay the same to the complainant or his solicitor ; and 
that in case more money shall be raised by the sale, than shall be sufficient to answer such pay. 
ment, that then such surplus money be paid to the defendant =; and that the sheriff make re. 
turn to this court of his proceedings, by virtue of the said writ, and it is further ordered, adjud. 
ged and decreed, that the defendant stand absolutely debarred and foreclosed, of and trom all 
equity of redemption of in and to so much of the said mortgaged premises as shall be sold as 
aforesaid by virtue of this decree. 


[My 
Decree pro confesso against an absent defendant. 


This cause being opened tothe court, by Mr. Xc. and it appearing by affidavit to 
the satisfaction of the Chancellor that the order of this court, made on the day of last 
past, directing the defendant A. B. to appear, plead, answer or demur to the complainant’s bill 
on or before the dav of &e. has been duly published in the manner and as is therein 
described ; and it further appearing that the said absent defendant hath not appeared, plead, an. 
swered or demurred tothe said bill within the time so limited for that purpose, or any othe 
time, but hath failed so to do—Whereupon and upon reading and filing a report made by &, 
{as in the former precedent except instead of ordering the surplus money if any arising from the 
sale to be paid to defendant, say | “ such surplus money be brought into this court and deposited 
with the clerk to abide the further order of the court, unless otherwise previorsly directed by 
the order of the court.” 

[N] 


Decree pro confesso and reference to. master to report what is due on mortgage, and if tl 
whole or part of the premises ought to be sold. All the money not being due on the mortgage. 


IN CHANCERY OF NEW JERSEY.—April Term. 


i Interiocutory Decree. 


Whereas by an order made in this cause on the day of last, it was ordered an 
directed that the defendant should appear, plead, answer or demur to the complainant! 
bill filed in this cause, on or before the Tuesday in term next. Now upm 
opening the matter to this court, on this day of Xc. by Mr. of counsel with the 
complainant, and it appearing, by affidavit, to the satisfaction of the Chancellor, that the sai 
order has been duly published in the manner and as is therein directed. And it turther appear 
ing that the said hath not appeared, plead, answered or demurred to the complait 
ant’s bill within the time limited in the said order, or at any other time, but has wholly failed s 
to do; and that the whole money intended to be secured by the mortgage in the said bill met 
tioned to have been made and executed by the said to the complainant, is not yet pay 
able. It is on this day of &c. ordered, adjudged and decreed by Governor ani 
Chancellor of the state of New Jersey, thatthe complainant’s bill be taken as confessed agains 
the said defendant, and that it be referred to one of the masters of this court, to se 
what is now due and payable to the complainant for principal and interest upon his said mortgage; 
and also the amount to grow due and payable thereon, and when payable; and whether with in 
terest or not. And in order that it may appear to the court, whether a part of the mortgaged pre 
mises can be sold to satisfy the amount which shali be reported by the master to be now payable 
to the complainant, without material injury to the remaining part, or whether it is just and res 
sonable that the whole of the mortgaged premises should be sold together: It is further ordereé 
and decreed, that the master do examine and inquire into the nature, value and situation of the 
mortgaged premises, and report to this court, whether a competent part thereof, can be sold 
separately without material injury to the remaining part thereof, to raise and satisfy the principé! 
and interest which has become due to the complainant on his mortgage with his costs of suit, 0! 
whether it is just and reasonable that the whole of the mortgaged premises should be sold t 
gether, and it so, that he state shortly the facts and reasons upon which his opinion shall be foun: 
ded; and if the master should be of the opinion that only a part of the mortgaged premises ough! 
to be sold to satisfy the amount which has become due to the complainant, that then he report 
to this court what part thereof ought to be sold for that purpose, to the end that such further 
decree may be made as the Chancellor shall think equitable and just; and that the master make 
his report to this court with all convenient speed. And all further equity and directions are r¢ 
served until the coming in of the master’s report. 


[0] 
Final decree after report for sale of part, @c. 


Upon opening the matter tothe court this day of by Mr. _ of counse: 
with the complainant and upon reading and filing of the report made in this caase in pursuance 
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pm the 

> taxed, of a decretal order of the court, by one of the masters of this court, bearing date 

{judged the &e. by which said report it appears, that there was due to the complainant, at the date of the i 

1 satisly said report, on his mortgage mentioned and set forth in his bill, the sum of § ; and 

pULpose that the further sum of § » will become due and payable on the &e. and that the fur- i 

ake sale ther sum of § » will become due and payable on the &c. together with the legal interest 

sty the on the said several and respective sums of money, from the Xe. [iaking the language of the ve- ' 

or; and port as to future instalments and interest, ]f and that a part of the mortgaged premises, to wit, a 

ch pay. all &c. [here set out the description of the part to be sold as in the report, } can be sold to satisfy ey 

ake re. the said sum of § » now due and payable together with interest thereon and costs, with- 7 
» adjud. > out material iojury to the remaining part of the mortgaged premises and no cause being shown j 

rom all to the court to the contrary : It is thereupon on this day of &c. ordered, adjudged and de- q 
sold as © ereed by Governor and Chancellor of the State of New Jersey, and it is hereby order- + 

ed, adjudged and deereed, by virtue of the power and authority of this court, that the said report . 


> and all the matters and things therein contained, do stand ratified and confirmed, and that the 
part of the mortgaged premises mentioned and described in the master’s report for that purpose, 


~ be sold to raise and satisfy the said sum of § reported to be now due and payable to the i 

~ complainant together with the lawful interest which may aecrue thereon, to be computed from 
davit to the day of being the time to which interest has been computed by the master, and 

et also the complainant’s costs to be taxed; and that a writ of fieri facias do issue for that purpose st) 

it’s bil, 7 out of this court directed to ‘the sheriff of the county of commanding him to make ’ he, MS 
therein sale according to law of the part of the mortgaged premises before mentioned and described for Pe 
vad, a that purpose, to raise and satisfy the said sum of § together with interest and costs as ) 
1y Other aforesaid, and that he pay the same to the complainant or his solicitor; and that in case more hY 
by &e, | money should be raised by such sale, than shall be sufficient to answer such payment, such sur- ‘es 
rom the 7 plus money be brought into this court and deposited with the clerk to abide the further order & 
posited of this court, unless otherwise disposed of by the order of this court; and that the said sheriff h 
ted by make return to this court, of his proceedings by virtue of the said writ. And it is further order- Ws 


ed, adjudged and decreed, that the defendant stand absolutely debarred and foreclosed of and from 
all equity of redemption of in and to the part of the said mortgaged premises ordered to be sold 

dif» i aforesaid. And inasmuch as the part of the mortgaged premises so ordered to be sold, may not 

age. sell for a sufficient sum to pay the debt, interest and costs ordered to be raised and satisfied as * 
aforesaid ; and also as it further appears by the master’s report, that the said mortgage is inten- | 
ded to secure further payments which are not yet due, with the interest which shall accrue there- 
on, at the time the same shall become payable, and which ought to be raised [if not otherwise f 
paid] out of the mortgaged premises by future sales thereof: It is therefore further ordered, ad- y 
judged and decreed, that the complainant shall be at liberty hereafter, as shall be necessary, to ; 
apply to this court, for further directions respecting the same, or from time totime, to go be- 


red an > fore a master upon the foot of this decree, and obtain a report as to the amount of such deficien- 

lainant: cy or of the amount then due and payable; and also as to what further part of the mortgaged pre- i 

Ww upd mises it is proper to direct to be sold to satisfy the same ; to the end that such report being made Bt 

vith the to this court, an order and decree may thereupon be made, for a sale of the residue of the mort- i 

the sui gaged premises, or such part or parts thereof, as may be equitable and just, and the case may ; 

appear ' require, to satisfy what shall be reported to have become due and payable, with the costs attending a 

rps such report, and the order or decree thereon. i. 

1) met: a) 

yet pay : Pj if | 

nor ani Final decree after report for a sale of the whole &c. - 
agains. . rf 

to sec Upon opening Xe. [as in the former] f and that a part of the mortgaged premises cannot be K . 

rtgage; / ~—«-Sold ‘to satisfy the amount due, without material injury to the remaining part of the mortgaged i 

with in [| premises, and that it is just and reasonable that the whole of the mortgaged premises should be 

ed pre [sold together, and no cause being shown to the court to the contrary: It is thereupon on this ¥ 
payable i day of &c. ata special term of the court holden at Elizabeth-Town, ordered, adjudged 

nd rer [Je =—-- and dered, by Governor and Chancellor of the state of New-Jersey, and it is hereby ; 

ordered Jes Ordered, adjudged and decreed, by virtue of the powers and authority ef uhis court, that the said 1 oe 
of the J ~—s report and all the matters and things therein contained do stand ratified and confirmed ; and that f ug 
be sold Hee the whole of the mortgaged premises be sold according to law, to raise and satisfy the said sum of 


rincipa! reported by the master to be due to the complainant upon his said mortgage, togeth- 


suit,or J + © with the lawful interest thereof to be computed from the day of &c. being the day of 

sold to the date of the master’s report, and the complainant’s costs in this cause to be taxed; and the fur- i 

ye four ther sum of § being the residue of the debt intended to be secured by the said mortgage, if 

s ought which hath not yet become due and payabie, together with the lawful interest thereon to be eae 

report computed from the day of &c. and that a writ of fieri facias do issue tor that purpose out of at rt 

further this court, directed to the sheriff of the county of commanding him to make sale ac- 4 it 

r make cording to law of the said mortgsged premises, to raise and satisfy the said several sume of money, er y's 

are re together with the interest as aforesaid, and costs; and that he pay the same to the complainant, ‘iy Sa 
or his solicitor. And that in ease more money should be raised by the sale, than shall be suffi- a 
cient to answer such payment, such surplus money be brought into this court, and deposited hy. He 
with the clerk to abide the further order of this court, unless otherwise disposed of by the order iis 
of this court ; and that the sheriff make return to this court ot Lis proceedings by virtue of the Pa 
said writ, And it is further ordered, adjudged and decreed, that the defendant stand absolutely \ 

counse! debaried and foreclosed of and from all equity of redemption of in and to the said mortgaged ; 


Premises, when sold as aforesaid by virtue of this decree. 
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Decree, for satisfaction of a mortgage, when cause is set down for hearing upon bill and 
answer, and the defendant makes default in not attending. 


This cause coming on to be heard, in the presence of Mr. of counsel for the complainant, 
no one appearing for the defendant, C. D although this cause has been duly set down for hear. 
ing at the present term, and notice thereof duly served upon A. B. solicitor for the defendant, 
as by affidavit, [or * by an admission thereof in writing under the hand of the said solicitor for 
the defendant,’'] now produced and read, appears: Whereupon, and upon opening of the bili and 
answer, and upon reading of the bond and mortgage in ‘the said bill mentioned, and admitied in 
the answer, and now marked exhibits in this cause ; and also a report made by oue of 
the masters of this court, bearing date this day ; by which said report it appears there is due tothe 
complaimant upon the said bond and mortgage for principal and interest, the sum of § 
and no cause being shown to the contrary, it is on this day of » in the year, &e. 
ordered, adjudged, and decreed, &c. [as in preeedent of a decree, Let. L. 


[R} 
Order that bill be taken pro confesso against an ubsent defendant, where there are other defend. 
ants who have appeared, <&c. 


Whereas by an order made in this cause on day of in the year of our Lord 182, 
A. B. an absent defendant in this suit, was directed to appear, plead, answer, or demur to the com- 
phivant’s bili,on or betore the Tuesday in then next; and it appearing by affidavit to the 
satisfaction of the Chancellor, that the said order has been duly published in the manner and as 
therein directed : Notwithstanding which the said A. B. hath vot appeared plead, answered or de- 
murred to the complainant’s bill : It is therefore on this day of in the year of our Lord 
182 , upon motion of of counsel with the complainant, ordered and directed, that the 
compiainant’s bill be, and the same is hereby taken as confessed, against the said A. B. to the end 
that such decree may be made against him as the Chancellor shall think equitable and just. 


(SJ 


Order that bill be taken pro confesso against an absent defendant, and that complainant produce 
proofs to support his bill, Sc. 


[Same as before to the ordering part, and then take the following form :} 
Whereupon, and upon opening the matter by of counse! with the complainant, it is on this 
day of in the year of our Lord 182 , ordered that the complainant produce ‘cu 
ments, depositions, exhibits or other evidence to substantixte and prove the allegations in his bill, 
to the end that such decree may be made against the said A. B. as the chancellor shall think equi- 
table and just. 


[S 2.] 
In the Chancery of New Jersey. April Term, 182 . Form of a decree of Divorce for desertion 
for 5 years. 

At a special term of the court of chancery, held at on the day of in the yearof 
our Lord one thousand eight hundred and twenty- 

Between A. B. Complainant, 
and t On decree. 
C. D. Defendant. 

This cause coming on to be heard at ,on the day of »in the year of our 
Lord 182 , at a special term of the court of chancery of the state of New-Jersey, in the presence 
of counsel learned in the law, for the complainant; no one appearing for the defendant: And it ap- 
pearing to the court, that the complainant, on the day of , in the ycar of our Lord [82 , 
exhibited her bill of complaint in this cause against the defendant, her husband, to obtain a divorce 
from the bond of matrimony, for wilful, continued and obstinate desertion for the term of five years 
and upwards; and by her oath, annexed to her said bill of complaint, did depose and swear, that 
her complaint was not made by any collusion between her aud the detendant, for the purpose of 
dissolving the marriage between them, but in truth and good faith for the cause set forth in her 
bill of complaint. And it farther appearing to the court, that the said who is an absent 
defendant, did not appear, plead, answer or demur to the complainant’s bill within the time limit 
ed by the order of this court heretofore made for that purpose; and that on the day of 
last, by another order of this court, it was ordered that the complainant produce documents, depo- 
sitions, exhibits or other evidence to substantiate and prove the allegations in her bill. Whereupon, 
and on reading the exhibits in this cause and the depositions taken pursuant to the said last men- 
tioned order, whereby it appears satisfactorily to this court that the marriage between the 
complainant, and the defendant, was solemnized and took place within this state ; and that 
the complainant was an actual resident in this state at the time of the desertion, complained of, and 
at the time of exhibiting her bill, and that the defendant has been guilty of wilful, continued an 
obstinate desertion of the complainant, his wife, for the term of five years before the exhibiting 0 
the said bill of complaint: It is therefore ordered, adjudged and decreed, by ace 
and Chaneellor of the state of New-Jersey, and the said Chancellor, by the power and authority © 
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this court, and the act of the legislature in such case made and provided, doth order, adjudge, and 
decree, that the complainant and the defendant be divorced from the bond 


of matrimony for the cause aforesaid; and the marriage between the said complainant and the said 
defendant, is hereby dissolved accordingly ; aud the said parties and each of them are and is freed 
and discharged from the obligations thereof; and it is further ordered, adjudged and decreed, that 
the defendant pay to the complainant her costs of this suit to be taxed, and that the complainant 
have execution thereof according to law, and the course of this court, and that she be at liberty to 
apply to this court for any further order which may be necessary and proper, to obtain payment of 
the said costs. 
[T) 


Order to be entered for confirmation of Master’s report. 
Between A. B. Complainant, 2 


and 
C. D. Defendant. 
January 22,182 . 

Upon filing a report made in this cause by one of the masters of this court, bearin 
date the day of instant. [tis ordered that the said report and all the matters an 
things therein contained, do stand confirmed according to the tenor and true meaning thereof, un- 
less the defendant, having notice thereof, shall within eight days after such notice, show unto this 
court good cause to the contrary. Entered by A. B. solicitor for the complainant. 


[U] 
Order to examine a defendant. 

Upon motion &c. for the complainant, it was alleged that A. B. one of the defendants in this 
cause, is a material witness for the complainant, and no way interested in the matters in question 
in this cause, and therefore it was prayed that the complainant may be at liberty to examine the 
said A. B. as a witness for him, saving all just exceptions, which is ordered accordingly, of which 
notice is to be given. 

Cv] 


Order for ne exeat, 


The complainant having filed his bill against the defendant to be relieved touching the matters 
therein contained, upon reading the complainant’s affidavit annexed to the said bill, that the allega- 
tions therein contained are true, and that the defendant designs quickly to depart from this state. 
It was therefore prayed, on motion of of counsel with the complainant, that a writ of ne 
exeat may be awarded against the defendant, until he shall fully answer the complainant's bill, and 
this court make other order to the contrary, which is ordered accordingly, and the said writ is to be 
marked in the sum of $ in words at length and not in figures. 
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INDEX 


To rue Rvuwves or THe Court or APPEALS. 


See page 1318. 





———e 





Appeal, (From Chancery.) No. Rule. 
petition of—what to contain. . - ° ‘ . 1 
copy of—when and how to be served, - ib, 
deposit on—$100—how and when made, - id. 
not made—what proceedings, . ib, 
clerk in Chancery—his duty on appeal, - 2 
answer to petition—when to be made, - K} 
not made in time—proceedings, - ib, 
cause On—at issue—when—and what proceedings, - 3, 4 
hearing of after issae—how brought on—by either party, 9 
notice of—what and how given, - . ib, 
to be filed—when, ; - - 2b, 
for what days—in term - . ib. 
priority of—how determined, - 10 
list of causes to be heard—clerk to furnish—when, 1b. 
appellant not appearing—ule, - - . 1 
respondent Rule, - - ib, 
order of proceeding—on hearing—by counsel &c. $ 
briets of pleadings and points—to be furnished—how, 15 
(Writ of.) 
prosecutor of—to procure return—when &c—or nonpross, 
to assign errors—when—and proceedings, 
joinder in—when—and proceedings, - - - 

















concilium—after joinder—rule for—and notice of argument, 
notice of argument after issue—by either party—time of, 

to be filed—when, > " 

for what days—in term, - 

priority of argument—how determined, 

list of causes—clerk to furnish—when, - 

plaintifi—not appearing to argue—/?u/e, - 

defendant—do. Rule, : - - - 

order of proceeding in argument—by counsel &c. - 
briefs—ot pleadings and points insisted on—to be furnished—how, 
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INDEX. 


To tue Ru.ies oF THE SuPpREME Court. 


See page 1320. 








Affidavits, 
on what notice—and how to be taken—ules.  - - . . 
4 days notice of taking—~when required. - : - - 
not to extend—to certain cases. : ; - - 
manner of proceeding—by Justice or Commissioner. - - - 
not to be written down—by party or counsel. = - - - - 
party not attending—may propound questions in writing. - - 
Agreements, Admissions &c. 
out of court—by parties—attornies—or counsel—Ru/e. - : 
Amendment, (See certiorari.) 
of a Justice’s return— Rule, - - 7 . - - 
Amercement, 
rule—concerning. - - - - . . ° 
Argument, Arguments, (See Certiorari. Notice.) 
what cases—to be noticed. - - - - - . 
notice of—how many days required. - - - - - 
———— for what day in term, - - - ° . 
—— copy to be filed—when—what to contain. - - - 
priority on Clks paper—how regulated. - - - 
——— order—of hearing counsel on. Rules. - - - 
on rules to show cause—motions &c.—when to be brought on—ule. - 
in what order—te be called on. - . - - - 
not brought on—by party—to go off—unless. - . - . 
on certiorari—when to be—or dismissal, . - - - 
to be brought to hearing—how. - - . - - 


Assessment, (See Amercement.) 
of damages by the court and on amercements—how made—Ru/e. - 
Attorney, Counsellor, Sergeant. (See Counsel.) 


at what age—to he admitted. - - - . . » 
examination of—how to be. - - - - - - 
clerkship of—with whom and how long. - - - - 
examiners of—who—when and how appointed. - - - 
from another state—terms of admission. - - - - 
oaths—to be taken. . - - ° . “ ° 
privilege of—when lost. - - : ~ - - 
non-resident or unlicensed—not to practice. - . - - 
sergearts—number of—how appointed. - - - 

erder—of hearing counsel—Xe - - - - - 
agrecments of—out of cour. - - . - . ° 
list of—to be kept by the clerk. - - - - - 
on record—answerable to officers—for fees. - - ‘ - 





sheriffs execution fees—excepted. - . . 


Awards. Reports. (See Motions.) 
Bar, 


list of—to be kept by the clerk—how.  - - - . 


Briefs of pleadings and points for the Justices, 


on arguments, motions, rules to show cause ke.—/u/e. - - 
what to contain—who to deliver them. - : - 


No. Rule. 
43. 44. 45 
- 45 
- ib. 
. 44 
- ib. 
- 45 
- 34 
- 37 
~ 35 

28. 41 
- ib. 

- ib. 
- ib. 
- ib. 
- 33. 53 
> Sl 
* 32 
~ 8b. 
- 39 
- 41 
- A 
a 4 
. 3.52 

5 

- 6.8 
- 7 
- 10 
- lt 

9 

- 33. 53 
- 54 
re 36 
m 48 
a 26 
‘ 36 
m 30 
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Calling causes &¢c. (See Trials. Arguments.) 
Certiorari, ( See Argument.) 
amendment of Justice’s return—Rule. ° 
retorn of by Justice—manner of—what to contain. 
reasons on for reversal—when to be filed. - 
adverse party—to take notice of. - 
argument on—when to be. - « 
or dismissal. - - « 
return of—to be procured by pliff—when. . . 
causes in—to be noticed &e. and brought on—how—~ule. 
not as common business—except, - 








to receive fees of the court. - 
to enforce payment—how. 
his book—Aule. - - 
Clerk’s Book, 
distinct from minutes—to be kept. 
entries iii—what to be made. - 
to be notice—to all persons. - 
— to he made short—manner of. . 
———not to be entered—in general minutes. 
to warrant—copies—tirawn out in form. 
Clerks Paper, 
of notices of trial and arguments each term—Ru/e. 
what to contain. - - ° ° 


one tor the court—one for the bar. ” - 
Clerkship, . 

of Attornies— Rules. - 
Copies for the Court. (See Briefs.) 


Common Business, 

what so deemed—time appropriated. 

order of proceeding in—Rule.  - 
Constables. (See Officers.) 
Costs, 

bill of—to be taxed and filed—when. = - 

not so taxed—judgment for—nominal. 

Counsel, 

order of speaking—on trials and arguments—Aules. 
Counsellor. (See Attorney.) 
Damages. (See Assessment.) 
Declaration. (See Pleadings.) 
Fees, 

attornies—liable for to officers—except. 

due to the court clerk to receive. - 
payment of—how enforced. 





Filing, Files, 
of papers—leave necessary—in what cases. . 
of pleadings, advantage of neglect, when to be taken. 
Judgment, (See Pleading. Motions. Notice.) 
for not declaring, pleading &c.—in time—when. 
notice of application for—A ule. - - 
for not going to trial—when to be moved. - 
Jury, (See Special Jury.) 
Justice’s return. (See Certiorari.) 
amendment of—how obtained. - - 
toa certiorari—what to contain. - 
List of notices and arguments. (See Clerk’s paper.) 
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Motion, Motions. (See Notice. Pleadings. Common Business.) 



































































special motions, uotice required. Rule. - - ° , “ i8 
37 applications under practice act, Aude—in this respect. . ° - ih, 
8. 49 for N. triai—and setting aside awards—when to be made. - - . 26 
9. 40 5 reasons, on rules toshow cause, for N. Trial. &c. Rude. - - . 27 
ib y filiag of—and serving copy—when. - - - - - 1b. m 
ib, a New Trial. (See Motion.) i 
ib, i Non Pros. (See Judgment. Pleading. Motions.) % 
“ a Notice, (See Argument. Motions. ) { 
of special motions in practice—how many days. - . - - 18 4 
i, 4 of application under the practice act—ARule. - - - - - ib. 
49 % of trial—after 4 terms—Rule. - : . . - . 19 
ib. a to be for the return day of venire. : - - ° : 20 
14 a of argument—what number of days required. - - - ° 28 
g — for what day in term—to be. - - - ° - ib, 
14 g — —copy to be filed—when—what to contain. - - - ib. 
tb, ; — priority on clerk’s paper—how to be. - - - - ib. , 
ib, F of taking affidavits—what required. - - - - - - 43 r . 
ib, | Officers, ft eae 
1b, 4 sheriffs and others—their duty in attending the court—Rule. “ - 46 ak 
ib, bo to take notice—of rules &c. on them entered in the clks book. - - 2b. 
3 constable—ot Trenton and Maidenhead, (Lawrence,)—duty of.) - - 7 
29 4 Order, 
ib, e of hearing counsel—Ru/es. - - - “ - . - 33,53 | ORs 
8b, > Papers, Ph 
not to be filed—without leave—except. - + - . “ 15 
5.52 ' Pleading, pleadings, plea. (Sce Motions, Argument, Notice, Judgment.) 
filed with—or without leave—Rule. - - . - - - 15 
Dilatory plea—or of another jadgment—/u/e. - - - - 16 
36 failure of in time—advantage—when to be taken. - . - . 17 
. advantage of failure not taken—at first—J?ule. - - - - - ib. t 
special motions, notice required. Ftule.  - - + : - - 18 4 
54 | Plea. (See Pleadings.) A 
ib _ Priority, preference, (See Trial. Common Business.) 4 
3 of caliing trials, arguments &e.— Rule. - - - . . 2 i 
53, 59 r. Process, is } 
4 on what to be written—size of &c. - - - - - - 1s Ne 
% how to be endorsed—by the atty. &c. - - - . - ~ ib. i 
4 Reasons, (See Argument. Rules. Certiorari.) : 
i in what cases—when to be filed—service of copies, - . - ” rs " 
48 : on certiorari—to be drawn and filed—when. - - - . . 39 ' 
49 -  Rales, Rule. (See Pieadings.) i 
ib. : in cases regulated, by practice act, not to be entered in minutes. . - 15 A 
nisi—required when. - . - - - - - - 17 . 
15 4 to show cause &c. when to be made &c. Rules. - . - 26, 27, 28 
17 a reasons on—when to be filed and copy served. . - . - 27 t 
to show cause—motious &c.—when to be brought on—Rule. - : St i 
17 d to be cischarged—when. - - - - ib. Wy 
18 3 to amend or complete a Justices retarn—/u/e. - : - ° 37 . 
50) ‘ what officers—to take notice of rules in clerk’s book. = - . - - 46 
: misi—necessary for not going to trial—when. — - - - . - 50 i 
Seal, 
$7 d of the court—device—custody of. . - . 12 
38, 42 Sergeant. (See Attorney.) 


Sherif’’s. (See officers.) 
476 
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Special Jury, Jury, 
rules—concerning. - - ~ ‘ ‘ ‘ 21, 22, 23, 24, 95 
, , . . - 21, 25 


rule for—how long to be in force. - 
. . 1h, 


common jury—not to be summoned—while rule in force—except. 


Struck Jury, (See Special Jury.) 
Trial, Trials, (See Notice.) 
notice of—after 4 terms—how long. - - 


how to be brought on—at hour of notice. 
causes noticed—arguments &c.—how to be called on—Ru/e. 


order—of hearing counsel on—/?ules. 
party not proceeding to—Rule. 

Waiver, (See Pleading. Judgment. Motions.) 
advantage of laches—when to be taken. - 
of judgment—for not going to trial—what. 
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See page 1326. 0 : 
Absent or absconding defendants. No. Rule. . ft i 
orders upon—for pleading &c.—times regulated—Rule. - - . 8 4 i 
eIecount. (See Receivers.) reo 
Affidavits, Hi. ‘ 
copies to be served—when and how long. - - - . - oe eae 
taken on notice—what required. - - - - . - id. \ , 
to be filed with clerk—in ali cases. - : - - - . 1b, {> ir 
proceedings grounded on-—not to be filed—till then. - - } - 16. ; i 
Amendment, hi 
of bill—Rules. Te eee te 
of bill—of course—and without costs—when. - - . - - 18 i } 
upon an insnfficient answer—when. = - : - - 19 ba 
upon plea or demurrer overruled—when. - . - ib. ei 
of bill after answer on leave—costs to be paid—~when. : - - 20 
appearance and copy procured—how then, - - - 2 
— —— demurrer—of course—when—on payment of costs. - - 22 
aed sworn to—on leaye—a new bill to be filed—unless. - . 23 4 
Answer, ae ¢ 
rules—concerning. = : - - - - 19. 20, 24. 25. 26. 27 ‘f Ne 
amended bill and exceptions to answer—both to be answered—when. : 19.25 ike. 
exceptions to for impertinence—scandal—and insufficiency—ule. - - 24.27 4 . fh 
allto be referred to master—at once. - - - . ib. ir iy 
——--— for insufficieucy—proceedings—how to be. - - - 25 a 4, 
—- — defendant submitting to answer—proceedings. —- - 19, 25. 26.27 Ss 
Appeal, Me 
rules concerning. . - - - - - - 61. 62. 63. 64 , 
from interlocutory decrees or orders—when to stay proceedings— ule. - 61 a b 
from a final decree—when—and how to stay proceedings. - - - 62 ine a 
appeal—what to contain—signed by counsel—service Xe. - - - 63 i Au 
petition of—to the court of appeals—when to be presented &c.—Rule. - 64 \ a 
if not within time-—appeal waived - . - - : ib, De RG 
‘rguments. (See setting down causes.) | i hg 
Attachment for contempt, (See Masier.) i ; i 
proceedings on—regulated. - - - Rules 9.10, 11.12. 13 pa, 
teste and return—time between. - - - - - : 9 ft i 
defendants in same county—to be included. - - . - - i6. {if by 
defendant attached—may give bail bond—bow. . - - . 10 . fH 
to enter appeal and give notice—how. . - - it * fad te 
examination on interrog.—proceedings, . ~ - 12 ' f 
proceedings before master—w hat. - : - 13 { ni 
Bill, Bilis. ii 
rules—concerning. . . - ° - 1,8,14. 15. 16. 18. 44. 45. 47 7 ii 
to be signed by counsel—before filing. ‘- ° - - - ° i a i" 
against absent defendants—proceedings—Jtule. - . . - 8 ae 
——— infants—proceedings on—guardian—Lu/c. - - 14. 15, 16 a i 


amendment of. (See amendment.) 


(1821,2.} NEW JERSEY. srate Law, Ann REGULATIONS, 


INDEX CHAN. RULES. 


taken pro confesso—or by default at hearing—Fule.  - - . 
no order of reference to report—necessary—aunless. 
sum due—how ascertained. ° . . 
decree on—how made. - - - - 
taken pro confesso—and a reference to master—Rule. - - 
proceedings on in that case—to be exparte—unless. 

order on complainant—to produce proofs in support of—Rule. - 
proceedings subsequent—exparte. - - 

















Briefs, 
party setting down a cause—to deliver a brief of the pleadings. Rule. 
parties respectively—to furnish points relied upon. - - - 
Clerk, 
not to practice—as solicitor or counsellor—in equity. 
not to let files be taken out—unless by order &c. 
Commission, to examine witnesses out of the State. 
rules—concerning. . - - ° 36. 37. 
may be applied for in term or vacation. + - 
on affidavit—notice Ke. - - 
party joing in commission—what to do. - - 
commissioners—to be appointed by the Chancellor. 
carriage of commission—who to have. = - - - 
witnesses to be named in—and interrogatories annexed. - 
parties to furnish copies to each other—of imterrogatoriese#=when. 
Complainunt examination of. (See Bill, interrogatories.) 
Common and Special Rules. (See Rules.) 
Copies, (See affidavits.) 
made by the clerk—form of—paging &e—Rule. 
Costs, (See amendment.) 
what allowed—for setting down causes. - 
on notice of a motion—not followed up—Fule. - 
on a cause set down and notice—not being brought on—Rule. - - 
on ordering off a hearing &c.—on application of the party noticed —Rule. 
Counsel, 
order of speaking—in causes. 
Decree, (Sce Re-hearing.) 
when to be recorded and signed—Fule. - - 





not until 10 days after pronounced—unless. - 

Examiner, (See Masters and Examiners.) (See examination of Witnesses. ) 

must take an oath of office. - - - - 

his duties—on examination of witnesses. Jeules. - 
Examination of Witnesses, (See Commission.) 

rules—concerning. - - - - 

after issue—parties to examine—in a reasonable time. 

on a notice by either party—both may produce witnesses. 
party giving notice—may examine first. — - : 





cause at issue 20 days—a rule of course—to close exm’n. in 50 days. 
but the time may be enlarged—how. - 





a witness once examined—not to be re-examined—wzless. - 
examiner—to transmit—all depositions, &¢.—how. - - 
witnesses in the state—compelled to attend—how. . > 
examination of witnesses out of the state—on commission—how. 

Exceptions, (See answer.) 
toauswer. ules. . . ; 19. 24, 25. 26. 
to masters report—sce ‘ Master.’ 

Execution. (See Process.) 

Fees, 
due to officers of the court—solicitor accthle—Ru/e. 

clk. to enforce payment—hew. - 
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Files, 
not to be taken from office—unless—ordered by Chancellor. . - 4 
Guardians. (See lafants.) 
Hearing of causes and arguments, (See setting down causes.) 
in what manner—to be conducted—Rule. - - - - - 68 
order of speaking—by counsel. — - - - - : - - ib. 
Idiots and Lunatics, These rules follow No. 68 of Chancery Rules. See page 1332. 
commission of Idiocy or Lunacy—Rule concerning. - - - - 41 
—————— how to be executed. Rule. - - - - - 2 
fufant, Infants, 
guardian for—to answer—on petition—how—Rule. - - - . 14 
on application of complainant—how. Rule. - - 15 
on suits for satisfaction of mortgages—his duty— Rule. - 16 
Injunction, 
rules concerning, . “ - - . : - 17. 29. 50. 
petition for—in absence of Ch. from Trenton—rule. - - - : 17 
may be presented—to a master in Trenton. - . - ib. 
his duty—clerk to issue injunct.—when. - - . 1b. 
dissolved in such case—how. - - - - - ib. 
to stay proceedings at law—after issue there and before answer— Rule. - 29 
to be issied 20 days before court—when. - - - - - ib. 
how obtained—atter answer filed, - . - - - 30 


[what masters to decide on—in absence of Chan. See Onvens 1. after Chancery Rules. } 


Interrogatories, (See Commission.) 














to complainant—exhibition of—proceedings—ule. - - - : 18 
Lunatics. (See Idiots.) 
Master, Masters. (See References to Master.) 
to take an oath of office—before whom. - - - . - 3 
duty of—on attachment for contempt. - . - - 12. 15. 
———n suits against infants—upon mortgage. - - - - 16 
on petitions for injunction—in absence of Ch. - - - - 17 
on references—how to proceed. ules. - - - - 41. 42. 45 
who—to decide and report on a reference in vacat.—and where no specification. 40 
(See “ Onnens” 2. at end of Ch.Rules.) 
report—order nisi—to confirm and service—when necessary. /?ule. - - 46 
bringing on exceptions to—notice of. - - - - 52 
Mortgage, Mortgagors. 
on suits for satisfaction of—against infants—Aw/e. . - - - 16 
bill taken against pro confesso—or default at hearing —/tule. - - 4 
sum due on—how ascertained. - - ib. 
-decree—in that case. : . ° . ibe 
Motions and Petitions. (See setting down causes.) 
to have preference—each morning of the term —/eule. : - ” 49 
Notice, 
of taking affidavits—/u/le. - - - - . : ° 7 
of bringing on causes and arguments to hearing—how long. - : - 52 
of bringing on exceptions to Master’s Report. - - ° , ” wb 
Orders General. (See at end of the Rules.) 
Orders nisi, 
when necessary—to confirm reports of Masters— service of-—~Ru/e. 46 
Petitions. (See Motions.) 
Pleadings &e. ( See Bill. Answer. Amendment. Rules. 
to he fairly written. - : - - . » : i 
every bill—to be signed by counsel. - : . - . : 1 
in case of absent or absconding defendants—J?ule. - - - - 8 


rules—what common—and special—how entered. 


39 
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Process, (See attachment. ) 






















return of subpenas—sequestration—execution— ule. . = i 5 

—to be at a certain day of a stated term. . . : rs tb, 

stated term—open 12 days for that purpose. ° . ‘ i: 

all defdts. in the same county—to be in 1. subpena. - . - » 6 
Receivers, 

of property—to render accounts—how and when—u/e. - . . 65 





References to a Master, (See Master. Answer. Exceptions. Rules.) 






























































rules—concerning. : - - - - : . 41, 42, 43 
to examine and report—how he is to proceed. - - ° . i 
on decretal orders—and witnesses necessary——proceedings. - . - 42 
service of summons to attend a master—how served. . : . 43 
———of orders to confirm reports—-71s1— do. ° = . th, 
————— of ali orders nisi— do. = . . ihe 
where party nonresident— do. - . a ibe 

on bills of toreclosure of Mortgages—when not necessary. . - ° 44 
in vacation or not named. (See orders 2, at end of the Rules.) 40 

Rehearing, (See decrees.) 

rules concerning. . - : - ~ - 57, 58, 59, 60 
petition for—what to contain &c.—Ru/e. - . ° ‘ ‘ 57 
to set out—the special matter—of complaint. - - - ib, 

to be signed—by 2 counsel—except Xe. - - - . ib, 

if ordered, which party—to open and close. = - - " . > ib. 
copy of petition for—to be served with a notice—Rule. - - * 58 
petition for—when to be preferred—and how to stay proceedings—Rule. 59 





granted—not to stay proceedings on interlocutory decree &c.—unless. 60 
Report of Master. (See Master.) 
Return. (See Process.) 





Rules, 
What to be deemed common rules. . - ° w © - 69 
all others—special. - - ~ e re ih, 
common or special—or by consent in writing—entered in vacat. or term. id, 
to be entered with the clk,—in a book—for that purpose. - - - ib. 
common—to be entered at peril—and day of entry—noted in the book. ib, 
of reference to a master in vacat. of course—who intended. - . 40 











not designating which—who intended. (See Orders 2.) - 1), 
Sequestration. (See Process.) 

Setting down causes, (See hearing of Causes.) 
causes, including pleas and demurrers—how to be set down. - ° 48, 
i to be set down—tor Ist day of term—according to the date of issue. - 15, 
fe party setting down—to furnish clk.—with such date. a . - - ib, 
7 ‘ such date—to be entered on calendar. é a - ib. 
r costs on—not to be allowed for more than twice—except— Rule. . ; 50) 
party setting down—to deliver a brief of pleadings or case—Fu/e. . - 51 
each party to furnish a brief of his points. - - - - ° ih, 
notice of—bringing causes and arguments to a hearing—lhow long. - - 52 
and of bringing on argument of exceptions to Master’s report. - 1p 





Subpana. (See Process.) 
Witnesses. (See Examination of Witnesses. Commissioner.) 
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INDEX 
TO THE RULES OF THE PREROGATIVE COURT. 


See Page 1333. 











Affidavits and Depositions, aaa 
in this court—may be taken by the Register and Surrogate— Rule. - . 5 
Appeal trom the Orphan’s Court, 
order for hearing on—how regulated. = « - - . ‘ F ' 
Divisions of Real Estates, 
application for—to the surrogate general—how to be made—Ru/e. - ° 
to be by petition—verified, Xe. - - . gb. 
notice of to parties—time and service. - - . id 
to parties—non-resident. - - - - ib, 
com missioners—appointed—to be sworn— Rule. - . . ‘ 5 
report of-—when to be acted upon. . . ‘ 4 
Hearing of Appeals, from Orphan’s Court. (See Appeal.) 
=e (CO 
INDEX 
TO THE PRECEDENTS IN CHANCERY. 
See Page 1334. 
Letter 
Forma, 
of an order for the appointment of a guardian, on application of coraplainant. A 
of a rule of reference to a master, in case of an infant defendant. ° ° B 
of a reference toa master, where a prior mortgage is made to a co-defendant. CG. 
of a master’s report. - . - - . . ° = D 
schedule—referred to in it. - - - : . . y E. 
of a decree for sale of mortgaged premises against infants, when the bill has been or- 
dered to be taken pro confesso against a prior mortgagee. - - - F 
of an affidavit, that defendant cannot be found to be served with process. - G 
of a» affirmation. - - - - - - - - H, 
of a decree, on a master’s report against an infant, to sell mortgaged premises. I 
of an order for a commission, to examine a wituess—de bene esse. - - h 
of a decree pro confesso, on a master’s report, to sell mortgaged premises. : L 
of adecree pro confesso, against an absent defendant. —- - : - M 
of a decree pro confesso, and reference toa master to ascertain what is due on the 
mortgage, and to report if it be proper to sella part or the whole ofthe premises. N. 
of a final decree, after report for a sale of part. - - - - O 
of a final decree, after report tor a sale of the whole. - - - - P 
of a decree for satisfaction of a mortgage, when the cause is set down for hearing upon 
bill and answer, and defdt. makes default in not attending. - - - Q 
of an order that the bill be taken pro confesso against an absent defdt. where there 
are other defdts. whohave appeared. - - - - - - Kk 
of an order that a bill be taken pro confesso against an absent defdt. and that pltff. pro- 
duce proof to support his bill. - - - - > - 5 
of a decree of divorce, for wilful and continued desertion tor 5 years. - - S.¢ 
of an order, for confirmation of a Master’s report. . : - - x 
of an order to examme a defendant. - . - - - - U. 
\ 


of an order, for a Ne Exeat. - ‘ ° - : 
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Page—1153. Answer 3. For “appointed by council in joint meeting,” 


council and assembly in joint meeting.” 


read, * appointed, by 


1162, And in other places, afterwards, where the ‘Ordinance,’ of Ap. 29. 1723, estab: 
lishing Courts in New Jersey, is guoted for “Geo. ii,” read Geo. i. 


” it should have 


1175. Itissaid ‘no certiorari lies to Justices, under the small cause act ; 
been added, “except where the judgment is by default, or in the absence, or by eon. 
fession of the defendant, or where the demand or matter in dispute does not exceed 
$5.” See page 1167. 

For “3d Tuesday of October” read “2d Tuesday of October.” 

At this page it is said, in the note, that “prior to Dec. 14, 1784, no records of any 
deeds will be found in the clerk’s offices of the several counties.” 

But there was an earlier law, (Mar. 15. 1713-14) for recording of “deeds, convey- 
ances, and evidences of land” in the several counties, and tor their acknowledg. 
ment and proot. (See Alls. 1. 33. 80.) These acts were in force but a short time, 
being disallowed, (Jan. 2U, 1721.) by the king, (Geo. i.) in council. 

Yet, doubtless, there may be some county records of those early conveyances, 
There are certain ancient books called “ Sudem court Records ” which contain 
conveyances, surveys &c, and there may be others, in the clerk’s offices of other 
counties. 

Itis much to be regretted, notwithstanding the necessity and convenience of estab- 
lishing county offices in 1784, that the law had not provided for the transmission of 
abstracts, at least, of all conveyances of whatever kind respecting real estate to the 
Secretary’s office. (See S. Carolina 834, 5, a note on this subject.) 

1287. “Sale of real estate, how made.” There is a short mote attached, at the footof 
the page, to the matter under this title, which is misconceived, and to be struck 
out, the direction in the text, being right. 


2. Itis said, in the Note, that persons under 21 years of age cannot make a will; ‘ 
should have been added *‘of lands.” 
For “inheritance came—the person” read ‘inheritance came to the person~ 
For “only an appeal”—read “only dy appeal.” 
In Note (1) for Rev. L. 724—read—Rey. L. 784. 
1289. For “previous to the act of 1797,” read, * previous to the act of 1799.” 
1290. For ‘dessevered’—read ‘dissevered.’ 


1296. For ‘by the successive acts of legislature-read “by successive acts of the legislature.” 


EXPLANATION. 


It is proper to mention that, in the text of the “New Jersey Law &c” beside references to 
the books and pi: ves of the statutes, much has been incorporated, by the Editor, with thut recei- 
ved from the learned geitleman who contributed the MS. The mutter contained in the form 
of ‘notes’? und * unnotations’ is editorial, except the valuable extracts from “ ordinances” explan- 
atory of the jurisdiction of the courts of ‘Justices of the Peace, ‘Common Pleas,’ and the ‘ Su 
preme Cour: £/us intimation is given sole’, for the purpose, of clearing my obliging corres 
pondent of a responsibilicy which he has not assumed, it not having been in my power to cemmu- 
nucate to him these additions, before publication. Edit. 
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In April 1822 the gentleman, who 
furnished me with answers from this 
state, made the following additional 
communications. 

“ The principal, perhaps all the al- 
terations, within the scope of your 
questions, are the following.” 


I. Courts of Probate. 


I. They are, now, expressly con- 
stituted courts of record. 

Il. Are declared to have perpetu- 
al succession, for the purpose of sue- 
ing all bonds, &c. in the name of the 
court of probate for such district &c. 

Ill. In case of the death or disa- 
bility of the judge, the Register of 
probate is empowered to perform his 
duties until the vacancy is filled or 
the disability removed. 

See ** Vermont” ante, page 5. 


II. Descents and Distribution. 


I. Male and female heirs inherit, 
(real estate) and are entitled to the 
distribution of personal estate in equal 
shares, and a mother inherits equal 
with brothers and sisters. 

{i. And a husband is entitled to 
hold by the curtesy, as at common 
law. 

See ** Vermont” ante, page 15, 16, 
for the antecedent law. 


{1il. Insolvent Estates. 


I. Though, as heretofore, the credi- 
tors of an insolvent estate are barred 


——— 


debts exhibited, and after a decree of 
distribution may plead plene adminis- 
travit toany demand thereaiter 5 yet 
the heirs are made liable for debts not 
exhibited, to the full value of the real 
and personal estate decreed to them, 
in proportion to their respective 
shares. 
See “ Vermont’ ante, p. 20. 


Jan. 16, 1823. ADDITIONAL. 
IV. State Officers. 


Chief Justice Chase resigned, Oct. 
1821, and Cornelius P. Van Ness, of 
Burlington, was at that time elected 
and continues in his place. 

All other officers, heretofore men- 
tioned, continue. 

(See ** Verinont”’ ante, page 1.) 


V. Law Books. 


In my former communication, un- 
der this head, I omitted to mention, 
** A Digested Index to the Modern 
Reports in the Courts of Common Law 
in England and the United States. 3 





as against the ex’or or adm’r if they 
do not exhibit to him their claims ac- | 
cording to an order of the court of | 
probate, which must limit the time , 
to not less than 1 year nor more 
than 2 years; and though the ex’or 


or adm’r, after the payment of the 
177 


Vols. By Nicholas Baylies, Esq. 
Montpelier. 1814. 

The digest includes, 
H. Blackstone Lord Raymond 
Bosaiquet & Pul- Saikeld 

ler 3 Vols. Strange 
Willes New Reports 1 
Wiison Vol. 
Wm. Blackstone Massachusetts 
Burrow do. 
Cowper Johnson’s N, Y. 
Dougiass 8 do. 
Lott Do. Cases $ 
Term Reports do. 


East’s Reports Dallas, 4 do. 

10 Vols. Cranch 6 do. 

I have further to add that, during 
the last year, a very valuable work 
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has issued from the press, by the 

Hon. Daniel Chipman, of Middlebu- 

ry, entitled **.4n Essay on the Law 

of Contracts, for the payment of spe- 
cifick articles.” 1 Vol. containing 

220 pages. 

““The heads treated of, in this in- 
teresting little volume, are, 

1. The different species of contracts 
for the payment of specifick arti- 
cles; the place of payment, and 
what property is a lawful tender 
in each. 

iI. The evidence and pleadings on 
the part of the plaintiff. 

iif. The pleadings on the part of the 
defendant. 

IV. The damages. 

Y. The consequence of a judgment 
in favour of the defendant, on a 
plea of tender and refusal, or on a 
plea that the defendant was ready 
at the time and place to deliver 
the property, and that the plain- 
tiff did not attend, as it respects 
the property tendered or ready to 
be delivered. 

These subjects are handled with 








SLATE LAW, AND REGULATIONS. 


APPENDIX. 


great ingenuity and ability, and an 
instructive view taken of the sub- 
jects, and of the consequences which 
flow from what is mentioned to be 
law on the various points.” 


( See ** Vermont’? ante, p. 2. 3.) 

Mr. Fessenden has since published 
a 2d edit. of his ** Law of Patents.” 
See ** Massachusetts” ante, p. 483, 

Note.-—The name of Mr. Goss, as 
being the printer and principal book- 
seller at the seat of government, 
(Montpelier) was a mistake. 


VI. District Court of the U. States. 


By a lateact of Congress, (Marci; 
3, 1823,) the District Court of the U. 
States, thereafter, is to be holden on 
the 6th of October and 24th of May in 
each year, instead of the 10th of Oc- 
tober and 27th of May ; but if either 
of said days be Sunday, then on the 
day ensuing. And all proceedings 
of a civil or criminal nature, pending 
in or returnable to said court, to be 
proceeded in as if no alteration had 
been made. (See * Vermont”? ante, 


p> 2.) 
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GOVERNOR. 


It appears, that the Honourable 
Levi Woodbury, (1) is the governor 
elect. 1823. 


MEETING OF THE LEGISLATURE. 


At page 29 Vol. 3.(L.R.) there is a note in re- 
ference to Quest. Vo. 6, intimating a variance 
between the answer and what is stated in a 
certain book o! ‘ Constitutions.” My cor- 
respondent informs me that this book of 
Constitutions” (published at Washington 
by Gales and Seaton Dec. 1820) in this par- 
ticular, as well as in many others, is essential- 
ly erroneous, and cannot be relied on as 
respects the Constitution of New Hamp- 
shire. The answer is correct. 


UNITED STATES COURTS. 


The terms of the Circuit Court, in the district 
of New Hampshire, by a late act of Con- 
gress, (March 3, 1823) are to be holden at 
Portsmouth on the 8th day of May ; and at 
Exeter on the 8th day of October: And ail 
process &c. to be returnable to, and canses 
depending proceeded with in due form of 
law, at the times conformable to such altera- 
tions. 

WILLS. 

By adverting to answer JVo. 65, (page 40) it 

will be found there stated, that wiils proved 


in the probate court, can never be question- 
ed in any other court. 


(1) Of * Portsmouth,” and (late_) one of the 
assoctate Judges of the Superior Court. : 





At No. 65, * Vermont,’ the gentleman who 
communicated the answers from that state, 
mentions that it had been decided otherwise, 
in * New Hampshire.’ 

He has since informed me, that it was so stated 
by him from hearsay, and his authority not 
recollected. 

My New Hampshire correspondent, adverting 
to this point observes that he had seen the 
Vermont gentleman and conversed with him 
on the subject, and infers he was misinfor- 
med. * At any rate, he adds, such is not 
now considered to be the law in this state, 
or so far as I know, in any part of New En- 
gland.” 

In a letter of Feb. 1, 1823, the same gentle- 
man, in answer to an inquiry, observes, that 
‘new laws, to be sure, had been made, since 
his first communication, relative to New 
Hampshire, but none, that he recollected, 
which affected materially the general system 
to which the original questions applied.” Ed. 


BAR REGULATIONS. 


At page 53,in a Note, I took occasion to ob- 
serve, © that the rule of 2 years practice in 
a county court (see Bar Rules No. 12) before 
an Attorney could be admitted to the bar of 
the Superior Court, must have been altered, 
which L inferred from the Answer to Wo. 
25, p. 35. 

This is explained, as my correpondent observes, 
by recurrence to the title of € Courts,’ page 
33, where it stated, ‘that the Courts of 
Common Pleas had been abolished, without 
any substitute, and the whole business left te 
the Superior Court.’ 

This alteration of the law, therefore, he adds, 
‘ of course, altered the practice of the bar in 
the particular referred to, without any for: 
mal alteration of the written rule,’ Ed. 
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Index to. . ‘ 54 
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Distribution. ‘ . 42 | Seals. . ‘ 46 

Divorce. .« : ‘ ‘ 48 | Seat of Government. 29 

Dower. (See Conveyance. No. Set-off. . ° 48 
416. 17.) ° - 42 | State Officers. . 

English Law Books. 49 Printer. - 

Entails. ; ‘ 42 

Estates for life. 49 | Taxes. 


Fishery, . ; 7 . 47 | United States Officers. 


Frauds—Statute of. . 47 | Uses and Trusts. ° 
Fraudulent—Conveyances, 47 | Usury. ° . . 47 





Guardianship. . 45) Wills. 40. 4357 
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Law Books. 

‘Connecticut Reports, argued and 
determined in the Supreme Court of 
Errors of the State of Connecticut.” 
Vol. 3d. new series. By Thomas Day, 
Esq. 

Published by Oliver D. Cooke, & 
Sons, Hartford, Conn. March, 1823. 


The publishers state, that the Vo- 
lume contains upwards of 600 royal 
8vo. pages, handsomely printed and 
bound. 


(See * Connecticut” p. 59. for an 
account of the preceding volumes, 
and other law books.) 


Oliver D. Cooke and Sons, have recently pub- 
lished a *€ Treatise on the principles and practice 
of the High Court of Chancery under the fol- 
lowing heads: I. Common Law Jurisdiction. HM. 
Equity Jurisdiction. Il. Statutory Jurisdiction. 
IV. Specially delegated Jurisdiction.” By Henry 
Maddock, Esq. of Lincolns Inn, Barrister at Law. 
The second American from the second London 
edition. In 2 Vols. royal 8vo. 


Note. The author in his advertisement to 
this second edition remarks, ** The additions are 
humerous consisting nearly of three hundred pa- 
ges, and the index has been much enlarged.” 

And they are preparing for the press and will 
soon pubiish **A Treatise on the statute of 
Frauds,” by William Roberts, Esq. with impor- 
tant additions, by an American attorney. 

0. D. Cooke and Sons, have recently published 
* Bosanquet and Puller’s Reports, in the Court 
of Common Pleas and other Courts;” with notes 
ahd additions, by Thomas Day, Esq. 5 Vols. 8vo. 





* United States Law Jovrnal, 
and Civilian’s Magazine.” Edited 
by several members of the Bar. 
Published quarterly. New Haven, 
(Conn.) By Gray and Hewit. 

By Wm. A. Colman and Gould and Banks, 
New York. Monroe and Francis, Boston. 
E. Littel, Philadelphia. Edward J. Coale & Co. 
Baltimore. S. Babcock and Co. Charleston. S. 
C. G. and R. Webster, Albany. J. C. Shaw, N. 
Port, and Henry Whipple, Salem, Mass. 

E. Littell, Phia. is general agent for the South 
and West. 

The first No. of this valuable and well conduct- 
ed Journal of law intelligence, was issued J/uzc 
30, 1822. 

The 2d September 30, 1822. 

The 3d January, 1823. (Quarter ended De. 
cember 30, 1822.) 

The 4th No. will be due March 30, 1825. 

Each Vol. of this work, will contain at least 
600 pages, and is printed on very fine paper, and 
in the best manner of typographical execution, 
Price $6 per annum. 

But these constitute the least part of its recom. 
mendation. [ have examined the numbers as they 
were received, und so far as my judgment is capa- 
ble of appreciating the merit and utility of any 
law publication, this work promises, in my opi- 
nion, such various information to the bar and ju- 
dicial officers and indeed to legisiaiors and gen- 
eral readers, as that it cannot fail to command a 
place in every library or collection of books of a 
legal character. It exactly supplies, beside much 
minute and technical law, all that information of 
a more discursive and general description which, 
though equally important, is not to be obtained 
from reports and treatises, and it would be diffi- 


ecalt to find elsewhere, and without which no 
| lawyer, at least, ought to be satisfied. Fd. 
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LAW BOOKS. 


Revised Laws entitled, “The pub- 
lick laws of the State of Rhode Isl- 
and and Providence Plantations, as 
revised by a committee, and finally 
enacted by the honourable General 
Assembly, at their session in Janua- 
ry 1822. ‘To which are prefixed the 
Charter, Declaration of Independ- 
ence, Articles of Confederation, 
Constitution of the United States, 
and President Washington’s address 
of September, 1796.” 


COURTS. 


By the revised laws, Justices of the 
peace have original jurisdiction on all 
complaints for theft committed within 
their respective counties, where the 
money or articles stolen does not ex- 
ceed in value the sum of 10 dollars ; 
and on all complaints tor assault and 
battery committed within their re- 
spective counties, where the fine to 
be imposed does not exceed the sum 
of 20 dollars. (See page 92 *Courts.’) 


CONVEYANCES. 
Mortgage. 


Any mortgagor, his heirs, execu- 
tors, administrators or assigns, en- 
titled to the equity of redemption, 
may prefer a Bill in equity in the 
Supreme J. Court to redeem, and 
the court, according to the usages 
in chancery and on the principles of 
equity, proceeds to render judgment, 
which is final. But such bill, (by 
the revised laws) must be preferred 
within 3 years (instead of 6) next 
after the mortgagee or person claim- 
ing under him &c. (See Page 100. 
No. 32. Ort. 2. 


178 


DESCENTS. 


The first section, in the revised 
laws, under this head, is as follows, 
namely : 

** That henceforth, when any per- 
son having title to any real estate 
of inheritance shall die intestate as 
to such estate, it shall descend and 
pass in equal portions, to his or her 
kindred in the following course: 


I. To Children. 


To his or her children, or their 
descendants, if any there be. 


IT. To the Father. 


If there be no children, nor their 
descendants, then to the father of 
such intestate. 


IID, To the Mother, Brothers and 
Sisters. 


If there be no father, then to the 
mother, brothers and sisters of such 
intestate, and their descendants, or 
such of them as there be. 


IV. To the Paternal and Maternal 
kindred. 


If there be no mother, nor brother, 
nor sister, nor their descendants, the 
inheritance shall go in equal moie- 
ties to the paternal and maternal 
kindred, each in the following 
course. 

1. First to the Grandfather. 

2. If there be no grandfather, then 
to the grandmother, uncles and 
aunts on the same side, and their de- 
scendants, or such of them as there 
be: 

3. If there be no grandmother, un- 





cle nor aunt, nor their descendants, 
then to the great grandfathers, or 





- 
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great grandfather, if there be but 
one: 

4. If there be no great grandfather, 
then to the great grandmothers, or 
great grandmother, if there be but 
one, and the brothers and sisters of 
the grandfathers and grandmothers, 
and their descendants, or such of 
them as there be, and soonin other 
cases without end, passing to the 
nearest lineal male ancestors, and 
for want of them, to the lineal fe- 
maie ancestors, in the same degree, 
and the descendants of such male 
and female lineal ancestors, or such 
of them as there may be. 


Heirs to be inesse &§c. 


But no right in the inheritance 
shall accrue to any person whatso- 
ever, other than fo the children of 
the intestate, unless such persons be 
in being, and capable in law to take 
as heirs, at the time of the intestate’s 
death. 


Failure of paternal or maternal 
kindred. &c. 


And when herein the inheritance 
is directed to go by moieties to the 
paternal and maternal kindred, if 
there be no such kindred on the one 
part, the whole shall go to the other 
part. 


To the husband or wife §c. 

And if there be no kindred on ei- 
ther one part or the other, the whole 
shall go to the husband or wife of 
the intestate ; and if the wife or hus- 
band be dead, it shall go to his or 
her kindred in the like course as if 
such husband or wife had survived 
the intestate, and then died entitled 
to the estate. 


Descendants shall take per stirpes. 
The descendants of any person de- 





ceased, shall inherit the estate which 
such person would have inherited, 
had such person survived the intes- 
tate. 


Where the estate descends &c. from an 
Ancestor. 


When the title to any real estate 
of inheritance, as to which the per- 
son having such title shall die intes- 
tate, came by descent, gift or devise, 
from the parent or other kindred of 
the intestate, and such intestate die 
without children, such estate shall go 
to the kin next to the intestate of the 
blood of the person from whom such _ 
estate came or descended, if any 
there be. 


Bastards may inherit &c. ex parle 
materna. 


Bastards shall be capable of in- 
heriting or transmitting inheritance 
on the part of the mother, in like 
manner as if they had been lawfully 
begotten of such mother. 


Saving of Dower. 


Nothing in this section shall be 
construed or operate to bar any wi- 
dow, of any intestate, of her right 
of dower in the real estate of her de- 
ceased husband.” (See page 109 
‘Descents.’ ) 


DISTRIBUTION. 


1. Personal estate to be distributed as 
real estate is Se. 


And the personal property of any 
intestate, after paying the debts and 
providing for the widow in the man- 
ner mentioned (in page 109, & 110,) 
is to be distributed among the heirs 
of the intestate, in the same manner 
that real estates descend by the sec- 
tions above quoted. ( See L. R. page 
109, 110.) 
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GOVERNOR. 
Joseph C. Yates. 

UNITED STATES OFFICERS. 
Samuel Beardsley Esq. (of Onei- 
da. District Attorney of the U. S. for 
‘the Northern District, in the place 
of Jacob Southerland Esq. appoin- ;. 


ted a Judge of the Sup. Court. (Vat.s 


E dv ertiser. ) ; 
LAW Books, > 


“ Johnson’s Reports,” Vol 19th is 
published. 

“ Johnson’s Reports,” Vol. 20th 
The 1st and 2d Nos. of this, con- 
taining May and August Terms for 
1822, are printed; and the entire 
Vol. bringing the decisions down to 
Dec. 1822, will soon be published. 

“Johnson’s Chancery Reports,” 
Vol. 4, containing the cases to Dec. 
1820, inclusive, is published. 

Also the ** 5th Volume’? contain- 
ing cases to Dec. 1821. inclusive. 

“Selwyn’s Nisi Prius Law,” from the latest 
London Edit. Revised and prepared with copi- 
ous additions from English and American law, by 
Henry Wheaton Esq. is in press and shortly to 
be published. 

The foregoing are stated as published and pub- 
lishing, by &. F. Backus, Albany 1823. 

Mr Backus mentions also, that he has recently 
published the Ist Vol. of *Dunlap’s Treatise on 
the Practice of the Sup. Court’ and that the 2d 


isin press. I presume this must be a ed Edit. 
See page 125. Ed. 


\ the earliest period to the 19th Vol. of Johnson’s 


| Reports, part of that Vol. inclusive. 

These are stated as published by Gould and 
Banks, New York. hate repeated § Church’s 
Digesv here as containthg, perhaps, more exact- 
ness in the Title. . (See page 125.) Ed. 

Gould and Bauks have, also, in press “ Crui- 
se 's Digests” last London Edition, with American 
Nott uit Cases. 

“€Comyn’s on Contracts,’ with additional matter. 

we Phillip’s Law of Evidence” 2 Vo/s. much 
+ mr with all the late American and English 
decisions.” Also a 

** Complete Digest of all the reported Cases 
in Equity” decided in the state Courts and in the 
Courts of the U. States, well arranged. 











“Hammond’s Chancery Digest” of 63 Vols. of 
the latest English Chancery Reports. 

“Montagu on the law of Lien,” with a digest 
| of American Decisions.” 

“ Powell on Devises,” a new Edition, with a 
digested Index of American decisions. 

“Eden on Injunctions,” with American Notes. 

“A complete Index to Wentworth’s system 
of Pleading.” 

“Caldwell on the Law of Arbitration,” with 


« 
4 “ copious digested Jndex of American deci- 
sions, 


Church? s Digest in 2 Vols, of all the decisions 
in the supreme court and court for the correc- 





tion of Errors, in the State of New York, from 


Gould and Banks publish also, monthly, the 
* Criminal Recorder” being reports of Cases 
decided at the City Hall of the City ot New York, 
price $5 annually. By Jacob D. Wheeler, coun- 
sellor at law. 

Mr Stephen Gould, Law Bookseller, N. York, 
in his extensive catalogue of American and for- 
eign law Books published in Dec. 1821, states 
that a 2d Edition of the first “11 Volumes of 
Johnson’s Reports,” in the Supreme Court Xe. 
is now publishing, by S. Gould, with vory im- 
portant notes, by J. A. Dunlap and Thomas 
Day, Esqrs. The first nine volumes being now 
completed, price for the New Edition $6 50 per 
Volume 

“The Merchant’s and Shipmas- 
ter’s Assistant,’ containing infor- 
mation useful to the American Mer- 
chants, Owners and Masters of 
Ships: Compiled, revised, and cor- 
rected by Josern Biunr counsellor 
at law, 1 Vol. closely printed, 1822. 

The prospectus observes “ in this work the fol- 
lowing subjects are particularly elucidated. 1. 
2. Useful Tables and Miscella- 


neous information, including monies, weights and 


Ship accounts. 


measures, tables of cordage, and rules for caleu- 
lating tonuage. S. Exchanges. 4. Bills of Ex- 
5. Factors and Factorage. 
and Demurrage. 7. Insurance, Averages, ke. 
8. Owners. 9. Masters. 10. Seamen and Wa- 
ges. 11. Consuls. 12. Hospitals. 15. Navy. 
14. Pensions. 15. Crimes. 16. Slave Trade. 
17. Fisheries. 18. Ships. 19. Navigation Laws. 
20. Pilot Laws. 21. Quarentine Laws. 22. Pas- 
senger Laws. 23. Revenue Cutters. 24. Cus- 
25. Duties. 26. Draw- 


. Fines and Forteitures, 28. Commer- 


5. Freight 


change. 


tom House Regulations. 


backs. 27 
cial Regulations.” 


(See my account of Law Books in 
this state, beginning at p. 123. kd.) 
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Rules of the Court of Errors. {i 
Index to. . .. 


Descents. ° ° 
Distribution. . ‘ 
Divorce. ° ‘ 
Dower. (See Conveyance. 
16. 17.) . i Seals, . ; fil 


English Law Books. Seat of Government. {3 
Entails. Set-Off. . . i 


Estates for life. State Officers. 

Printer. 
Fishery. ‘ _— 
Frauds—Statute of. . . | Taxes. 
Frauduleni—Conveyances. ) 
United States Officers, 422. 43 
Guardianship. Uses. ; : . i 
Usury. . ‘ ‘ . i 
{nterest. . ° 
Insolvent Estates. Wills. 
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STaTE OFFICERS. 


Governor. Gabriel Holmes. Salary 
yo). Private residence, Sampson 
ounty: For his official residence, 
ee L. R. page 194. 

The other officers, state and feder- 
], mentioned at page 194, continue. 
he salary of Mr. Hill, secretary of 
tate, is raised by act of 1821, to 
R800. 

























Law Books. 


“Revised Laws of the State of 
orth Carolina,’ 2 Volumes. 1821. 
This publication, alluded to at page 195, com- 
chends all the statutes down to 1820, inclusive. 
the Ist Vol. is contained the “st of statutes and 
rts of statutes of Great Britain, reported by 
e commissioners, as being in force in this state. 
he acts of 1820, are added by way of appendix. 


“Murphy’s Reports, of cases ar- 
ed and adjudged in the Supreme 
fourt of North Carolina, from the 
ar 1804 to the year 1810, inclusive.” 

ol. By Archibald D. Murphy. 
ublished 1822. 


‘hese are quoted “ist Vol. Murphy’s Re- 
is,” being the first Vol. of the cases referred 
innote (1) page 196 of the L. Register: In 
nt of time, they follow Cameron and Nor- 
od’s Reports, in the Court of Conference. 
é L. Reg. 195.) 


“Murphy’s Reports, of Cases ar- 
ed Sc. in the Supreme Court,”’ as 
oresaid in 1819.1 Vol. By Archi- 
d D. Murphy. 


hese are the 4 numbers, &c. referred to in 
pe 196 of the L. Reg. They are now bound 
ether and make the 3d Vol. (and so quoted) of 
rphy’s Reports. 
tis understood the 2d Pol. of ‘ Murphy’s Re- 
ts,’ to contain the remaining cases subsequent 
ameron and Norwood, and previous to Judge 
‘or's Reports, (referred to in note (1) of the 
Ry. Page 196,) is in the press and will soon 
published. 
I. appears, by Mr. Gales’ list of books, (infra.) 
tthis Vol. is published. Ed.] 


* Ruffin’s Reports, of cases argued 















§c. in the Supreme Court,” as afore- 
said. 1 Vol. By Thomas Ruffin, Esq. 
State Reporter. (See L. Reg. note (1) 
page 196.) 


{n 1821, Mr. Ruffin, published the 1s¢ number 
ot his Reports, containing cases argucd, Xe. in the 
Supreme Court, at June 1erm 1820. ‘This, with 
other numbers not yet published, will make Voi. 
ist ot “ Ruffin’s Reports,’ as above. 


Law REPORTER. 


At the present term of the Supreme 
Court now (Jan. 1823,) sitting, 
Francis L. Hawks, Esq. of Newbern 
has been appointed * Reporter,’ un- 
der an act of the last session of the 
general assembly. And it is under- 
stood, Mr. Hawks intends publish- 
ing the reports of the present term 
within a few weeks after the ad- 
journment of the court, which will 
probably be within the month of 
February. 

The following Law Books have been published 
by J. Gales, Raleigh, N. C. and may be had at the 
bookstore of J. Gales and Son. 

A Revisal of the Laws of N. Carolina, made in the 
year 1821, under the direction oi the tezisla- 
ture, by Chief Justice Taylor, Judge Potter, 
and B. Yancey, Esq. 2 large 8vo. Vols. price 
$10. 

A Manual of the laws of the state, in which the 
subjects are arranged alphabetically. 1 Vol. 
8vo. 45. 

Reports of Cases decided in the conference Court 
{now the Supreme Court,) by Messrs. Camer- 
on and Norwood. 1 Vol. $5. 

The Carolina Law Repository, in 2 Vols. contain- 
iug Reports of Cases in the Supreme Court, 
and other cases, besides miscellaneous matter 
interesting to lawyers, edited by chief justice 
Taylor, price $13. 

Term Reports, a continuation of the Reports, 
without the miscellaneous matter, by the chief 
justice. 1 Vol. price $5. 

Reports of Cases in the said Court, continued by 
Judge Murphy,t 1 Vol. $6 1-2. 


+ Taking the MS. of the gentleman who has 
furnished the text of the N. C. arucle, as my 
guide, I spell the name of the Judge without the 
te,” Ed. 















Le PO Pe oon a ee eh oe 
peta, ee ° _ af Fe = Se 


Sg a i 


STEN. Eka 
$e. eee 


he MS 








1368 [1821,2.) NN. CAROLINA. sTaTE Law, ann REGULATIONs, 


GENERAL APPENDIX. 


do. by the same gentleman, of cases decided be- 
tween those reported in the Conference Re- 
ports and Law Repository, 2 Vols. $10. 

do. continued and now reporting by T. Hawks, 
Esq. a No. of which containing the Reports of 
one Term, (4 of which make a Vol.) is pub- 
lished half-yearly at $}1 50. each. 

The Law of Fxecutors and Administrators, chief- 
ly copied from Toller, but adapted to the laws 
of N. Carolina by chief justice Taylor, Price 


Ke, 
ConvEYANCES. 


Acknowledgment, by Husband and 
Wife. 

At page 203 of the L. Reg. (Answ. 
to question No. 24,) and the last 
section on the page, the act of 1810, c. 
9. is mentioned, prescribing the mode 
of authenticating a conveyance by 
‘husband and wife,’ residing out of 








the state. The acts, of the last ses- 
sion of our legislature, have not yet 
been published, but L understand, 
this clause of the act of 1810, has 
been amended by an act passed dur- 
ing this session. You will observe, 
the act as you correctly printed it, 
reads * the acknowledgment may be 
before one of the judges of supreme 
jurisdiction there.’ Now, by the 
amendment, as I have understood its 
purport, it will read ‘ the acknow- 
ledgment may be before one of the 
judges of the supreme or superior 
jurisdiction there.” 


Insolvent Law. 


In page 209, of the L. Register, 
and note (1) of that page, the ** act 
of 1820 for the relief of honest debt- 
ors,” is referred to. This was re- 
pealed at the next session of the le- 
gislature, in 1821. By an act of the 
last session, however, passed in 1822, 
most of the provisions in that of 
1820 are re-enacted as to all debts 
Which shall be contracted after the 





Ist day of May next, (1823.) 


The act itself, however, will be 
found on the Ist page of a newspa- 
per, which I send by this mail. 


The foilowing is a short abridgement of the 
sections of this law —Ep. 

Preamble. Anact for the relief of debtors, for 
debts coutracted after the Ist day of May next. 

Sec. 1. A debtor, (or debtors,) taken on a cq, 
sa. tor any debt contracted, by note, bill, bond, 
open account or otherwise, atter the Ist of May 
next, and desirous to take the benefit of the oath 
preseribed for the relief of insolvent debtors, or 
of reudering a full and fair schedule of his proper- 
ty, may tender to the sherifl, or other offices yya- 
king the arrest, a bond payable to the party, with 
sufficient securities, in twice the amount of the 
debt, conditioned for his Xe. appearance at the 
court to which the execution is returnable, and 
then and there stand to and abide by such pro, 
ceedings as may be had by the court in relation 
to his &c. taking the benefit of the act. 

It the debtor fails to appear, judgment to be en- 
tered, instauter, upon the bond agaist the princi- 
pal and sureties, to be discharged on payment of 
debt and costs, and when execution issues thereon, 
neither of the parties to be entitled tothe benefit 
of the act. But either of the parties to the bond 
being desirous of a trial by jury, on the bond, a 


jury shall be immediately impannelled to try the 


issue, but no other plea than ron est factum to be 

received, the party making oath of its verity. If 

it appears to the court, that the debtor was pre- 

vented from attendance by sickness or other 

cause, to be judged of by the court, the case shall 

be continued to the next court, and there to be 

proceeded on as if he bad appeared at the first} 
term ; and if the debtor dies in the mean time, it? 
shall be a discharge of the bond ; and if an arrest J 
as aforesaid is within 20 days of the sitting of the | 
court, the bond shall be continued for his, her, | 
&e. appearance at the succeeding term of the 

said court; and if the ca. sa. is directed to a con 

stable and he shall take such bond, it shall be con- 

ditioned for the defendant’s appearance at the) 
county court of the county, in whieh the constable 
resides. 

Sec.2. Upon tender of such bond (or bonds) 
the officer shall release the debtor, (or debtors) 
trom confinement or custody. 

Sec. 3. And it shall be lawful for the security) 
to surrender the principal, in discharge of himsel' 
in open court of the county, to which the ca. 8 
is returnable, or to the sheriff or other officer, 4 
the case may be. And the security is investe 
with all the power which by law, special bal hav‘ 
over their principal. 

Sec. 4. On the appearance of the debtor at th 
court as aforesaid, he, she, &c. may move thé 
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court to be admitted to take the oath prescribed 
for the relief of insolvent debtors, or to swear to 
the schedule previously filed with the clerk of the 
court, according to the provisions of the act, here- 
inafter contained. 


And if the debtor makes it appear to the court, 
that at least 10 days notice in writing has been gi- 
ven to his, &e. creditors, or their agent or attor- 
ney, of his intent to avail himself of the benefit of 
this act, then the court is to administer the 
oath prescribed for the benefit of insolvent debtors, 
or to swear him, Xe. to the schedule aforesaid as 
the case may be, and direct the clerk to make en- 
try of the same on the minutes, which shall e2- 
empt the body of the debtor from imprisonment 
for debt, in all cases where notice may have been 
given to the creditors ; which notices shall be fil- 
ed with the clerk of the court. Provided, that if 
any creditor suggests fraud or concealment of any 
property, money or effects, the court shall direct 
an issue to be mude up and tried by a jury at the 
first term, before the debtor, &c. is sworn. But if 
either party is unprepared for the trial, the court 
may continue the same, as in other cases of con- 
tinuing suits at law. 

And if the jury find any fraud or concealment ; 
or the debtor fail or refuse to answer on 
oath; or fail to make it appear that the necessary 
notice was given tothe creditor or creditors at 
whose instance he, €?c. was arrested or to their 
agent or attorney, then the debtor, &c. shall be 
deemed in the custody of the sheriff, and the 
court shall adjudge that he &c. be imprisoned un- 
til a full disclosure of all his property, &e. be 
made, and until he &ec. has given the neccessary 
notice as aforesaid to be judged by the court. 

Sec. 5. When any debtor, Xc. is taken on aca. 
sa. as aforesaid, and is desirous to render a full 
and fair schedule of his, &c. property, he, &c. 
shall file the same with the clerk of the court at 
which he purposes to avail himself of the benefit 
of this act, and on his being permitted to swear to 
the said schedule, the same proceedings shall be 
had thereon, as may be had on schedule filed un- 
der the law now in force. 


oA 9 
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Sec. 6. That no person shall be imprisoned up- 
on any capias ad satisfuciendum tor any debt, 
contracted after the Ist day of May next, who 
will comply with the requisites of this act, except 
in cases of fraud or conceaiment herein before- 
mentioned, any law, usage or custom to the con- 
trary notwithstanding. 

Sec. 7. That it shall be lawful for the creditor 
on the trial of an issue before the jury, ander the 
provisions of this act to have the debtor examined 
on oath before the jury. 

Sec. 8. Repeals all laws and clauses of laws 
coming within the meaning and purview of this 
act. 

(See ante L. R. page 208, for the antecedent 
law.) 

[ft will be seen, that this act of 1822, does not 
entirely repeal the preceding laws. 

They remain in force as to imprisonment on 
mesne process. So in respect of the “ poor debt- 
or’s Oath” and the vesting of the property, in the 
schedule, in the sheriff and in other particulars. 

But the law has, at length, taken away from 
this state the reproach of permitting creditors to 
send men to gaols upon execution for debt, who 
are willing to give up all property, and can pro- 
cure a bail bond to insure their appearance at 
court to make a full and fair surrender, (either 
on oath or on the inquest of a jury,) of all they 
have in the world. And to do this as the condition 
of their liberty and thereby enabling them to 
prosecute their business, re-establish themselves 
in the estimation of society and acquire property 
to discharge their debts. 

How long must humanity, policy, and justice 
plead in vain to the hearts and understandings of 
other legislatures, before they follow the gener- 
ous and enlightened example on this subject, 
which the state of North Carolina, and other 
states, exhibit to their imitation! Gaols are the 
proper receptacles of criminais, after conviction ; 
but that legislation which makes no distinction be- 
tween poverty and crime, is far behind the most 
barbarous state of human nature which has ever 
been known to existinthe world, Ed.} 
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Page 195. Note (1) last word of the Ist line read 
superiour instead of supreme, and courts in- 
stead of court. 

some 197. Answer to question 34, 2d and 3d line 
of 2d column, read “ an appeal lies to the 
County Court,” omitting the words, “ or 
superior.” 

In the 16th line of the same page and column af- 
ter the word “administration” insert as fol- 
lows: “it has the sole power of binding 
apprentices; regulating ordinaries; esta- 
blishing roads, ferries and bridges; appoint- 
ing sheriffs, coroners, constables, overseers 
of the roads, inspectors of merchantable 
commodities, &c: and imposing taxes for 
the support of the poor, and to defray 
county contingencies,” then following with 
the words, “and a concurrent jurisdiction, 
&c.”’ as printed in the 17th line. 

em 198. 2) column, 1st and 3d lines, for their 
read 2ts. 

———= 206. In the 2d column of the notes and to 
the latter part of the lst section, (being the 
partin italicks to which the editor’s note re- 
fers,) subjoin the following explanatory 
note to the part of the section after the 
words “ and that where process,” Xe. 

Note. ** The latter part of this clause has refer- 
ence to the manner of proceeding where the 
suit is commenced by ‘ original attachment.’ 
This section, of the act of 1777, immedi- 
ately follows those which direct the manner 
of proceeding by attachment.” 

ae 208. To the answer to question No. 56, 
subjoin the following note : 

Note. “No part of the act of 1773, or of any 
other act, expressly exempts trom sale, by 


execution, the wearing apparel, working | 
The insolvent is | 


tools or arms for muster. 
not required to abandon them before he 
takes the benefit of the act, and thus dis- 
charges his person trom imprisonment. 
There is some difference of opinion whether 
the true construction of the act of 1773 will 
impliedly, also, protect these from sale by 
execution; asthe subsequent acts of 1808 
and 1810, do capressly exempt the bed, 
wheel, cards, &c. It is not known that the 
point has been directly brought before any of 
our courts.” 

wee 225, To the editor’s note (1) subjoin, on 
behalf of his North Carolina correspondent, 
the following one: 





Note. The acts of assembly are referred to 
(throughout the answers) in ‘ Haywood’s 
Manual,’ to save trouble in transcribing 
them, it being known that Mr. Griffith was 
in possession of a copy of the Manual.” 


—— 225, In the 2d column of this page in giving 
the substance of the act of 1819, c. 16, letit 
read, “a protest of any bill, nete, or negoti- 
able security, by a Notary Publick, setting 
forth a demand on or notice to the drawer 
or endorser, of a bill, note, or other negotia- 
ble security, and the manner of doing the 
same is prima facie evidence that it has 
been done in the manner set forth.” You 
will observe that this correction will require 
that in the 4th line of the clause, as print- 
ed, the words, “or notice to” should be 
inserted after the words ‘demand on,” 
and that the word maker in the same line 
should be erased. 


—— 229. To the words “ paying the entry tak- 


er,” to be found in the last line of the 1s! 
column of the editor’s note, swbjoin the fol- 
lowing note. 

Note. “ By act of 1794, c. 
money is, in all future cases, made payable 
to the treasurer of the state instead of the 
entry taker.” 


17, the purchase 


{ In June, 1822, on the transmission of the V 
Carolina article, as printed, to the gentleman 
who contributed the MS. he, on a careful exan- 
ination, suggested to me the foregoing errors and 
omissions, some of which had occurred in editing, 
the matter transmitted to me. 


IT know not any apology which can be made oi 
my part, for mistakes: In particular I fecl mor- 
tified in perceiving some inattentions, to orthog- 
raphy and the grammatical relation of words 
and sentences. Iam aware of the chagrin which 
gentlemen must feel on being exposed to the bare 


| supposition of having committed such errors a: 


these. In reality, they are all attributable to my- 
self, resulting, however, (if that be any excuse) 
from the excessive pressure of my labours, which 
prevented my reading over the transcriptions 
from the MS. with the care required, after the 
changes 1 had made in the structure of some ot 
the sentences. But errors of this kind and of the 
press, in very few instances will be found to affect 
the sense, and for the transgressions they exhibit 
in language, I am wholly responsible. Eel. 
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LAW BOOKS. 


‘* Publick Laws of Pennsylva- 
nia.’ Vol. the 6th. 


This is a continuation of Smith’s Edition in 5 
Vols. to 1812. 

The present (6th) Vol. contains the subsequent 
Laws as far as the spring of 1817. Another Vol. 
isin preparation, by the Editor, Joseph Reed Esq. 
which will bring the publication to the present 
time. (See L. R. page 235.) 


** Sergeant and Rawle’s Reports” 
of cases adjudged in the Supreme 
Court of Pennsylvania. Vols. 5th and 
6th. By Thomas Sergeant and Wm. 
Rawle junior, Esqrs. Counsellors at 
Law. Philadelphia, 1821, 1823, pub- 
lished by 4b. Small. $5 each. 


Vol. 5. from Dee. 1818 to April 1820. 
6. from April 1820 to —— 1822. 
A 7th Vol. is in press. 


** Wharton’s Digest,’’ of Cases ar- 
gued in the Circuit Court of the U. 
States for the 3d circuit, and in the 
Courts of Pennsylvania as contained 
in the Reports and Publick Journals ; 
with a large number of MS. cases; 
together with the rules of Practice of 
the Circuit Court of the U.S. and of 
the several courts of Pennsylvania, to 
which are added the rules of Practice 
of the Courts of Equity of the U. States 
established by the Supreme Court of 
the U. S. on the 2ist March 1822.” 
i Vol. By Thomas I. Wharton. Phil- 
adelphia 1822. Published by P. 1. 
Vicklin. $6. pages 690. 

‘**Ingraham’s Insolvent Laws; 
being a Sketch of the Insolvent Laws of 
Pennsylvania extracted from the acts 
now in force, and the cases and deter- 
minations of the Court of Common 
Pleas of the First Judicial District 
and of other Courts.” 1 Vol. By 
Edward D. Ingraham Esq. Philadel- 
phia 1822. Published by BP. H. Nick- 
lin. $150. pages 168. 





“Sergeant’s Constitutional Law, 
being a collection of Points arising up- 
on the Constitution and jurisprudence 
of the United States which have been 
settled by judicial decision and prac- 
tice.’ 1 Vol. By Thomas Sergeant 
Esq. Philadelphia, 1822. Published 
by Abm. Small. $5. 

‘* Precedents for the use of Justi- 
ces of the Peace ; being a general col- 
lection of forms of practice adapted to 
the existing laws of Pennsylvania : 
To which is added, a plain and prac- 
tical system of Conveyancing, suffi- 
ciently copious to enable persons, accu- 


rately, to draw any instrument of 


writing appertaining to the business 
of a Conveyancer, without recourse to 
any other work. 1 Vol. Philad. 1822. 
Published by Abm. Small. $1. 50 


~Memoranda. 


Mr. Philip WH. Nicklin, of Philadelphia states, 
that Messrs Carey and Lea have transferred their 
Law Book business to him as their Agent. 

Mr. Abraham Small, of Philadelphia, has in 
the press a second Edition of ** Reports of Cases 
argued and determined in the Court of Appeals 
of Virginia by Bushrod Washington,” corrected 
by the Judge, with the addition of the cases that 
have occurred since the publication of the Ist 
Edition, to the present time. 

Mr. Small is also preparing for the press a new 
Edition of ** Peake’s Evidence” from the 5th 
London Edition ; with the addition of American 
Cases, by a gentleman of the Philadelphia bar. 

David P. Brown Esq. (of the Philad. bar) is 
preparing an Edition of “ Tollers Law of Ex’ors 
&c.” with the American Cases. 

(For an account of ** Law Books” 


of this state, see L. R. page 235 &c.) 
Courts. Rules. 


District Court of the City and County 
of Philadelphia. 


Since the Abridgment of the ‘Rules’ 
of this Court was published, (see 
page 283 L.R.) the following addi- 
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tions have been made, antecedent to 
July 1822. , 


Special Jury. 


1. Neither party shall be required to strike 
from the list of special jurors twelve names, but 
may omit to strike out, or may strike out any 
less number than twelve, and the venire shall issue 
accordingly. Provided, that the list must be 
struck, if at all, at the time and place appointed 
by the Prothonotary according to the existing 
rules of this court; and nojury shall be struck at 
the bar, but if the list be not struck according 
to the rules of the court, the jury shall be taken 
from the pannel as returned; and it is ordered, 
that the prothonotary carry into strict execution 
the 43d of the printed rules. 


Trial List. 


2. The Prothonotary shall make out the trial 
list, for each period appointed for the trial of cau- 
ses, at least 10 days before the commencement 
of each period. 


Motions. 


5. All motions, by Counsel, shall be in writing and 
delivered to the Prothonotary, to be entered on 
the minutes and filed; the time of delivery to be 
endorsed by the Prothonotary. (See post Vo. 10.) 


Depositions. 


4. All Depositions of witnesses taken in any 
eause under a Rule of this court, to be used in 
evidence on the trial, shall be taken before a 


judge, justice, allerman, or an examiner appoin- 


ted by the court on due notice to the opposite 
party or his attorney. 


Charge of the Court. 


5. If, on the trial of the cause, either counsel! 
wish the opinion of the court on any point or 
points of law arising in the cause, the point or 
points of law on which the charge of the ceurt is 
requested shall be distinetly stated in writing, 
and delivered to the Court as soon as the conclu- 
ding Counsel has closed his argument and before 
the Judge begins his charge tothe Jury. (See 5 
S.& R. 445.) 


Stay of Execution. 


6. In all cases where defendant shall give secn- | 


rity for the amount of debt, interest and costs, to | the foot of the list by consent, but if reached a 


entitle himself to a stay of execution according to 
the provisions of 24 March 1806. Sec. 7. if the 
plainti? shall deem the security insufficient, be 
may within four days after the expiration of 50 
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days from the entry of the judgment, except to 
the sufficiency of such security, and give notice ia 
writing to the defendant or his attorney, of such 
exception, whereupon the defendant shall within 
eight days after such notice justify the security, 
so given, in open court, or before one of the Jud- 
ges or the Prothonotary ; or add new security 
and justify as aforesaid within the time aforesaid, 
giving the plaintiff or his attorney 2 days notice 
in writing of ihe time and place of such justifica- 
tion; and, if new security be added, of the name 
and names and residence of such new security, 
in default whereof the security shall be deemed 
insufficient and execution may issue. 


Foreign Attachment. 


7. In eases of Foreign Attachment, where the 
Plaintiff desires to take the answers of the Gar. 
nishee on interrogatories, he may, after the return 
of the scire facias, file his Interrogatories in the 
Prothonoter’s office, and enter a rule on the gar- 
nishee to answer Interrogatories on or before a 
day to be fixed, not less than 20 days from the 
time of serving a copy of the rule and Interroga- 
tories on the Garnishee or his attorney. 


Trial List. 


8. No cause shall be placed on the trial list, 
unless such cause be regularly at issue before the 
first day of the term for which the list is made; 
and no cause on the trial list for one period shall 
be transferred to another, without the order of 
the court. 


Sheriff’s Deed. 


9. Before the acknowledgment of any sheriff's 
deed, for lands sold under the process of this 
court, shall be received or taken, the process shall 
be duly returned and filed with the Prothonotary. 


New Trial. 


10..Vo motion for a new trial shall be heard, 
unless two days previous notice has been given to 
the Judges who tried the cause, with a paper 
book containing the reasons on which the mo- 
tion is founded. 


Council Absent. 


11. No cause, on the trial list, shall be leit 
open on account of any Counsel or Attorney, con- 
cerned in the cause, being engaged in another 
court or abseat, unless sick or absent on publick 
duty. The cause may nevertheless be placed at 


second time, it must be disposed of for the term. 
Where two counsel are concerned, on the same 
side, the cause shall not be left open on account 


| of the absence or sickness of one of the Counse!, 
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but the same, by consent, may be placed at the 
foot of the list, and if reached a second time, 
must be disposed of for the term. 


ADMISSION OF ATTORNIES. 


A new rule has been adopted in the District 
Court and Court of Common pleas of Philad. 


Rule. 


A committee of 7 Examiners is to be appoin- 
ted instead of 8. Every Attorney is required to 
file with the Prothonotary the name of his stu 
dent, within 30 days from the time he enters, 
with the date of his commencing study. Those 
who begun their clerkship before the rule, must 
have their names and the times of their commen- 
cing study filed, within 50 days after the passage 
of the rule. 

No person ean be admitted, until he has stu- 
died 3 years, whatever be his age. 


Rules of the Supreme Court, for the 
Eastern District. 


The following are additional. (See LZ. J?. page 
271.) 
Ordered by the Court Jan. 11, 1823. 


Error. Appeal. 


1. In all cases brought into this court by writ 
of error, the counsel for the plaintiff in error shali 
make a written specification of the particular er- 
rors which he assigns, and on which he intends 
to rely, and file the same in the prothonotary’s 
office. 

2. In all appeals from Decrees of the Orphan’s 
Court respecting the accounts of executors, ad- 
ministrators or guardians, the counsel for the ap- 
pellant shall file in the office of the Prothonotary 
awritten specification of the particular items to 
which he excepts. 

3. In all cases of error or appeal the counsel 
for the plaintiff in error or appellant, shall deliv- 
er to each of the judges a paper book containing 
a statement of the case with copies of the neces- 
sary papers, and a copy of the errors assigned, 
or the items of account excepte:! to. 


Cases stated, copies of: Briefs of points. 

4. In ali cases submitted to the court as a case 
stated, the counsel for the plaintit? shall deliver 
to each of the judges a copy oi the case; and be- 
fore the commencement of the argument, the 
counsel on each side shall file in the office of the 
Prothonotary, and also deliver to each of the 


judges a written specification of the points inten- 


ded to be relied on, respectively. 


New Trial. Arrest of Judgment. Briefs. 


5. In all motions for a new trial, or in arrest of 


indgment, the counsel who makes the motion, 


hall, before the commencement of the argu- 
ment, file in the office of the Prothonotary, and 
also deliver to each of the judges a written speci- 
fication of the points on which he means to rely 
in support of his motion. 


Deposit of monies paid into Court. 

6. Upon the payment of any money into court 
to abide the order of the court, the same shall 
be deposited in such incorporated bank as the 
court may designate, to the credit of the court, 
in the particular cause; and shall be drawn out 
oniy upon the order of the court, attested by the 
Prothonotary or Clerk, and countersigned by one 
of the judges, Provided, that nothing herein 
shall be construed to prevent a disposition of the 
money by agreement of the parties. 

From the Records, 
W.R.ATLEE, Prothonotary. 


CONVEYANCES. 
Acknowledgment of Deed. 


Our decisions on this subject, have 
heretofore tolerated a departure from 








the exact form, provided the sub- 
stance was sufliciently clear: But, 
at the present term the Supreme 
Court have declared their intention 
to require as exact an adherence to 
form as possible, and at any rate to 
admit no variations except such as 
are expressly sanctioned by previous 
decisions. 


INSOLVENT LAW. 


Further explanations. (See page 
253, Law Reg.) 

The proceedings to obtain the ben- 
efit of the Insolvent Law, when oxce 
before the court, are the same in ev- 
ery case in ail circumstances. The 
situation of the applicant makes a 
difference as to certain preparatory 
steps, Which will hereafter be men- 
tioned. [shall first describe the 
proceedings in court, which are com- 
mon to all possible cases. 


General Provisions. Proceedings in 
Court. Notice. 


The applicant always comes be- 
fore the court by petition, filed at 
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least 15 days before the day appoin- 
ted for hearing insolvents. Accom- 
panying the petition is a schedule of 
his debts and propesty, and an ac- 
count of the causes which have led to 
his insolvency verified by oath or al- 
firmation. Fifteen days notice must 
be given to creditors, either person- 
ally, or by such publication in the 
newspapers, as each court by its own 
rules, shall direct. (Three times a 
week in two papers, is the rule in 
Philadelphia. ) 

On the day of hearing, the insol- 
vent is calied, and if no opposition 
be made, he is discharged of course, 
after taking the oath prescribed by 
the act of assembly; the substance 
of which is, that he has dealt honest- 
ly with his creditors, and surrender- 
ed ail his property. Lf opposed, he 
is compelled to answer on oath such 
questions as may be put to him 
touching the disposal of his proper- 
ty Ac; upon which the court deter- 
mine the propriety of his discharge : 
* Strong presumption of fraud,” in 
the words of the act, is suflicient to 
reject an application. ‘The insol- 
vent makes an assignment, as in N.J. 
and the court appoint Trustees, in 
whom all his property vests. ‘I'wo 
thirds of the creditors may nominate 
Trustees for appointment by the 
court, if they think proper. 

The proceedings above mentioned 


are to be understood as necessary, | 


in all the various cases hereafter des- 
cribed, or which could possibly arise. 
Whether the debtor be a resident or 
not, arrested on mesne process or in 
execution, or a voluntary applicant, 
he must begin with a petition and 
pursue the other forms in the order 
before mentioned. 


Residents in the County for 6 months. 


I. Those who have resided in the 
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county six months, may have the ben- 
efit without imprisonment, by volun- 
tary application. In this case the 
petition, before mentioned, is the 
lirst step, and no previous arrest is 
necessary. The application can 
however only be made in Term time, 
which signifies the period which in- 
tervenes between the first day of 
each term and the last day on which 
a notice to creditors would be in 
time for that term. 


Persons arrested in Execution in 
Vacation. 


Il. The same persons, when arres- 
ted in execution during vacation, may 
apply to any Judge of the Common 
Pleas of the county, who shall grant 
on order for their discharge from 
arrest upon their executing bonds 
with surety, conditioned to appear 
at the next court of Common Pleas, 
abide its order, and if not dischar- 
ged, surrender to prison. Persons 
thus giving bond must file their pe- 
titions and give notice exactly as 
before mentioned. By the vacation 
is meant, the period between the last 
day when notice to creditors would 
be in time for the term, and the first 
day of the next term. If arrested in 
term time the insolvent must remain 
in prison until regularly discharged. 
If fresh arrests take place after giv- 
ing bond, new bonds may be given. 
These bonds are in the name of the 
arresting creditor, who may procure 
them from the Prothonotary when 
forfeited, and sue in his own name. 

Those are considered in execution 
who are taken upon aca. sa. or a 
magistrate’s execution; and as the 
bail in stay of execution, before a ma- 
gistrate, is only special bail, not ab- 
solutely for the money, persons ar- 
rested on a bail piece of this kind 
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are deemed also in execution, for the 
purposes of this law. 


Who are residents. 


As none but those who have resi- 
ded in the state for six months, can 
have the benefit of the law without 
previous Confinement, it is important 
to determine who may be regarded 
as such. It ts settled, that persons 
whose conduct has evinced an inten- 
tion permanently to remain, may 
have the privileges of residents even 
though temporarily absent. As in 
the case of an officer in the army 
who was absent a year, but returned 
to Philadelphia, where his friends 
resided, immediately upon being dis- 
banded. It was decided that he was 
aresident within the law. And in 
all cases, actual residence for 6 
months immediately before, with or 
without an intention permanently to 
remain, is sufficient. 


Arrests on Mesne Process. 


IlI. This exemption from con- 
finement is, however, limited to those 
arrested in execution, and voluntary 
applicants. 

All persons arrested on mesne pro- 
cess must remain in confinement, 
until regularly discharged by the 
process mentioned under ‘ General 
Proceedings.’ The- petition may 
he presented for a hearing at the 
same term in which they are ar- 


180 





rested, provided time for notice re- 
mains, 


Persons arrested on Execution in a 


County where they have not resided 
6 months. 


IV. Those arrested in execution in 
a county where they have not resi- 
ded 6 months, and who are residents 
of the state, may give bond if they 
please, as above directed, but their 
discharge shall only extend to the 
debt of the arresting creditor. 


Persons resident in the state for 6 
months, but not of the County. 


V. Those who have been residents 
of the state 6 months but not of the 
county, whether arrested on mesne 
or final process, can only obtain a 
complete discharge by remaining in 
prison until the next insolvent day, 
taking care to file their petition &c. 
in due season. 


Persons who have not resided 6 
montis in the state. 


VI. Those who have not resided 
6 months in the state, must remain $ 
months in prison before they can file 
a petition, whether arrested on mesne 
or final process. The Note (1) at 
page 253 of the L. Reg. is correct ; 
the law is express, and confirmed by 
decisions. 

For a general account of the Insol- 
vent Law, see L. Register “Penna.” 
page 255. 
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CONSTITUTION AND BY-LAWS 


OF THE 


ASSOCIATED MEMBERS OF THE BAR 


OF PHILADELPHIA. 1821. (1) 


ARTICLE 1. 
Tas AssocraTIon shall consist of members of 
the Bar of Philadelphia, practising in the Su- 
preme Court of Pennsylvania, and shall be styled, 


The Associated Members of the Bar 
of Philadelphia. 


ARTICLE II. 
As soon as forty members of the Bar subscribe 
this Constitution, the Association may be or- 
ganized, and for that purpose they shall meet to 
elect their Officers, to appoint their Committees, 
and to carry into effect the object of the Institution. 
ARTICLE III. 
Sessions. 
There shall be four stated sessions of the As- 
sociation in the year; on the first Mondays in 
December, March, June, and September. 


ARTICLE IV. 
Officers. 

The Officers of the Association shall be a Chan- 
cellor, a Vice-Chancellor, a Treasurer, a Secre- 
tarv, and a Librarian:—and there shall be two 
Standing Committees; a Committee of Censors, 
and a Committee of Finance. 


ARTICLE V. 
Chancellor. 

Tt shall be the duty of the Chancellor, to pre- 
side at the sessious of the Association :—to con- 
vene it whenever required so to do, in writing, 
by two members of the Committee of Censors, 
or by the Committee of Finance :—to sign all 
draughts upon the Treasurer for monies duly 
appropriated, to defray the expenses, or to fulfil 
the resolutions of the Association :—to appoint 
the Secretary and Librarian, both of whom he 
may remove at his pleasure :—to see that this 


(1) Notwithstanding the extreme length to 
which this part of my work has gone, and the 
urgency of publication, my respect for this As- 
sociation and the eminent Counsellors of the 
Bar of Philadelphia, who compose its officers and 
members, induce me to give it a place in the 
LL. Register. These institutions are of great 
value in every possible light. Eu. 





Constitution and the By-laws are strictly obeyed 
by the Officers :—to make a report upon its pro- 
gress, finance, and actual condition, at the annu- 
al session of election :—and in general, to super- 
intend the interests and designs of the Associa- 
tion. He shall have power at every session to 
maintain order, to reprimand or to inflict such 
fines as shall have been established by By-laws, 
with an appeal from his judgment to the Asso- 
ciation :—to call the Association together when- 
ever he thinks proper :—and to appoint all Offi- 
cers, and Committees whose appointments are 
not otherwise provided for, in this Constitution, 
in the By-laws, or by special resolution. 


ARTICLE VI. 
Vice-Chancellor. 

The Vice-Chancellor shall preside in the ab- 
sence of the Chancellor; and in case of the death, 
absence, or infirmity of the latter, shall exercise 
all his functions, and discharge all his duties. He 
shall, ex-officio, be Chairman of the Committee 
of Censors, and shall communicate to the Associa- 
tion every report or representation Which a ma- 
jority of that Committee shall adopt, and direct 
to be so communicated. 

He shall convene the Committee of Censors as 
soon as may be after their election :—prescride 
the duties to be performed by each of its mem 
bers :—take care that a minute of its proceedings 
be kept, and call said Committee together, when- 
ever any one of its members may require it. 

In the absence of both the Chancellor and the 
Vice-Chancellor, the senior member of the Bat 
of those present shall preside :—and in case of 
the death of the Vice-Chancellor, of his acting as 
Chancellor, or of his absence, the senior member 
of the Bar on the Committee of Censors, of those 
present, shall exercise all his functions, and dis- 
charge all his duties. 


ARTICLE. VII. 
Treasurer. 

The Treasurer shall, ex-officio, be the Chait- 
man of the Committee of Finance.—It shall be 
his duty to keep correct books of accounts of all 
monies received, and disbursed by, and owing te 
the Association :—to collect all fines incurred, ot 


' subseriptions due, by the members, to pay all 
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draughts drawn upon him, signed by the Chan- 
cellor, Vice-Chancellor, or other presiding mem- 
ber, as the case may be, and attested by the Se- 
cretary ;—and none other :—and to make report 
at every stated session of the receipts, expendi- 
tures, and debts, of the last quarter. 


ARTICLE VIII. 
Secretary. 


The Secretary shall attest all draughts of the 
Chancellor, Vice-Chancellor, or other presiding 
members, as the case may be, upon the Treasur- 
er, to defray the expenses, or to fulfil the reso- 
lutions of the Association. 

He shall keep fair and correct minutes of all 
its proceedings :—make out a list of all fines in- 
curred at every session, for the Treasurer ; keep 
transcribed in a book this Constitution, the By- 
laws, and all the resolutions of the Association ; 
together with an Alphabetical Roll of the mem- 
bers, with their places of residence, and the dates 
of their admission to the Bar of the Supreme 
Court, noted thereon :—and file all the reports of 
the Officers and Committees of the Association. 


He shail give at least tour days notice of each 
stated session, and he shall take care that due 
personal notice be given to the members, of the | 
time and place of any special session, legally di- 
rected. 


ARTICLE 1X. 


Librarian. 

The Librarian shall have the care and keep- 
ing of all the records and books belonging to the 
Association :—he shall keep a catalogue of the 
same :—arrange the records according to their 
respective dates, and have the same, when con- 
venient, bound up in volumes, for better preser- 
vation. 

He shall keep memoranda of all purchases by, 
or donations to, the Association in his depart- 
ment :—and he shali make report annually in re- 


may be authorised to present the same to the 
proper Judge or Judges for sanction and enforce- 
ment; and generally, to aim at maintaining the 
purity of professional practice, and to prevent 
untair intrusions upon the professional ranks. 


Finance Committee. 


The Committee of Finance, shall consist of 
three members, including the Treasurer :—two 
members exclusive of the Treasurer shall be 
chosen at the first election, one of them to serve 
for one, and the other for two years; and at ev- 
ery succeeding election, one shall be chosen for 
two years in the place of him whose period of 
service shall then expire. Provided neverthe- 
less, that the member whose period of service 
expires, may be re-elected to the office. 

The said Committee shall invest the funds of 
the Association in such manner as they may deem 
most expedient, unless otherwise expressly di- 
rected ‘by the Association. 





They shall ascertain and report to the Asso- 
ciation, every case in which pecuniary aid or re- 
lief ought to be afforded : together with the mode 
in which tthe same may be done, with the most 
efficacy as respects the object, and with the least 
pressure upon the Treasury :—Provided never- 
theless, that the said Committee, shall, without 
previously reporting to the Association, have 
power to dispose of any sum, for the purpose 
above referred to, not exceeding ten dollars at 
any one time. 


Elections. 


All elections shall be by ballot. 

The Chancellor, Vice-Chancellor, Committee 
of Censors, and Treasurer, shall be -annually 
elected on the first Monday in December 

In each of the above cases, a majority of the 
votes given shall elect. ' 


Admissions Ec. 








lation to the same, to the Chancellor, Vice-Chan- | 
cellor, or other presiding member, as the case 
may be. 
Censors. 

The Committee of Censors, shall consist of 
cight members, to be annually elected.—It shall 
be their duty to bestow especial attention upon 
the practice of the Bar:—to report through their 
Chairman to the Association, every member 
whose conduct, professionally, may be deemed 
reprehensible, together with the circumstances 
of the case. 


To suggest to the Association all alterations or 


All proposals for admission shall be made at 
the stated sessions, through the Chancellor, Vice- 
Chancellor, or other presiding member, as the 
case may be. 


E.very proposal shall, at the session when first 
made, be referred to the Committee of Censors, 
who shall make report thereon at the succeeding 
session, when the Association, if prepared, shall 
ballot for the person proposed ; and no person 
shall be admitted a member, unless upon such 
ballot, two-thirds of the votes be in his favour. 

Every newly-admitted member shall, before he 
be allowed a seat in the Association, sign his 
name to this Constitution, and pay into the Trea~ 


amendments in the rules of practice, adopted in | sury the sum of ten dollars, or such other sum 
the different Courts, which they may deem wise | as may hereafter, from time to time, be fixed by 


and beneficial; in order that if approved, they | the Association. 
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Suspension. Expulsion. 


Any member subjecting himself to suspension, 
shal! thereby, for a limited period, lose all his 
rights and privileges as a member :—nor shall he 
ever regain them, except upon compliance with 
the conditions, if any, originally ‘annexed by the 
Committee ot Censors, or the Association :-—and 
a majority of members present shail have power 
to intlict this punishment. 

A member subjecting himself to expulsion, 
shall forever torfeit all his interest in the funds of 
the Association, and shall be as if he never had 
been a member. And two-thirds of the members 
present shall have power to inflict this punish- 
ment. 

Contributions. 

There shall be paid into the Treasury, by ev- 
ery member of the Bar who shall have signed 
this Constitution, the sum of ten dollars, as soon 
as the Association shall be organized. And at 
the expiration of the first year, ever afterwards, 





the sum of five dollars shall be annually paid into 


APPENDIX. 


the Treasury, by every member of the Asso. 
ciation. ' 


Amendments. 


This Constitution shall not be altered or amen- 
ded, except with the assent of a majority of the 
members, ata stated session :—and every such 
alteration or amendment shall be proposed for 
consideration one stated session at least, before 
it can be finally acted upon. 


By-Laws. Quorum. 

A system of By-laws shall be prepared and 
adopted, as the Association shall hereafter dj. 
rect.—No alteration or amendment of any By- 
law shall be made, except at the stated sessions: 
—nor unless notice of the same shall have been 
openly given in the Association, at the preceding 
session :—nor shall any new By-law be consider- 
ed or adopted quorum, without such notice. 

A quorum for the election of Officers, making 
By-laws, and transacting other business, except 
it be otherwise herein provided, shall consist of 
not less than thirty members. 


BY-LAWS 


OF THE ASSOCIATED MEMBERS 


SECTION I. 


Of the Stated and Special Meetings, and the 
Order of Business therein. 


Art. 1. A notice of each stated and special 
meeting of the Association, mentioning the day, 
hour, and place, when and where itis to be held, 
and signed by the Secretary, shall be posted up 


in a conspicuous place in the District Court-room | 


of this City and County, and in the room where 
the Supreme Court, or a Court of Nisi Prius,or of 
Oyer and Terminer, may at the time be sitting, 
during the whole week next preceding the day 
appointed for the meeting. Notice, in writing, 
shall also be given to the members, or leit at 
their offices. 

Art. 2. Within half an hour at most, after the 





time appointed for holding a general or special 
meeting, the Chancellor, or he who shall preside 
in his stead, shall take the chair, and call the 
members to order, the roll shall be called in al- 
phabetical order, and the Secretary shall mark 
the names of the absentees, after which, the Asso- 
ciation shall immediately proceed to business. 
Art. 3. Every general and special meeting shall 
begin with reading the minutes of the preceding 
meeting by the Secretary, and conclude with 
his reading the rough draft of those of the then 
present sitting, after which the meeting shall be 





adjourned. 


OF THE BAR OF PHILADELPHIA. 


Art. 4. After reading the minutes, the order 
of business in general meetings shall be as follows: 

Ist, Reports of the Committee of Finance shall 
be read and acted upon, unless postponed. 

2d, Reports of the Committee of Censors shall 
be read and proceeded upon in like manner. 

3d, Reports of Special Committees 

4th, Unfinished business, for which the reports 
after being read may be postponcd. 

sth, The Chancellor, or he who shall preside 
in his stead, shall communicate any letier, docu- 
ment, ov other matter that he may think inter- 
esting to the Association, or say that he has no- 
thing particular to communicate. 

6th, Nominations of the candidates for member- 
ship in the Association, will be received. 

7th, The election of candidates, proposed at 
former meetings. Black and white ivory balls to 
be used for that purpose. 

8th, Any other business not above enumera- 
ted, or which has been postponed, may be intro- 
duced by any of the members present. The 
preference in order of discussion shall always be 
given to reports of Committees, over every other 
business, unless otherwise ordered by a vote of 
the meeting. 

9th, At special meetings the business for which 
the meeting was called shall be first entered into, 
immediately after the roll is called and minutes 
read. After this shall have been disposed of, or 
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postponed, any other busines may be proceed- | 
ed in. 

10th, Adjourned meetings shall be considered 
as a continuation of the preceding meeting, wheth- 
er general or special, and business shall be taken 
up where it was left off. 

The calling of the roll and reading of the min- 
utes shall take place at adjourned meetings, as 
at every other. 


SECTION. If. 


Of absent Members and Fines. 





Art. 1. Every member who shall be absent at 
the roll call, shall be fined one dollar unless he 
delivers a sufficient excuse. No excuse shall be 
received but sickness, absence from the city, 
some recent domestick calamity, or being neces- 
surily engaged on publick business. No member 
shall withdraw during the meeting without leave 
of the Chancellor, or person acting in his stead, 
and any member withdrawing without such leave, 
shali be fined two dollars, and pay the same 
within ten days to the Treasurer. 


Art. 2. The absentee shall be bound, within 
ten days after the fine shall have been incurred, 
if present and in health, otherwise within the 
same perio’ of time after his return or recovers 
from sickness, to pay the amount of his fine to 
the Treasurer, or deliver to him a declaration in 
writing of the cause of his absence, which if suf- 
ficient, shall be received in lieu of the fine. 


Art. 3, The Secretary shall immediately, or 
as soon as possible after each meeting, deliver to 
the Treasurer a list, signed by him of the absen- 
sentees, and persons withdrawing without leave, 
and the Treasurer shall, every three months, 
send or deliver a list of the delinquents to the 
Committee ot Censors, who shall admonish them 
to comply with the Laws of the Association, or 





take such other steps as their prudence shall dic- 
tate; and if their admonitions be disregarded for 
three months, the Committee shall report their | 
names as wilful delinquents to the Association, | 
ihat they may take order thereon. 
Art. 4. Every other fine which shall or may 
be imposed, and payments to be made under 
these or any future By-laws, shall be payable to 
the Treasurer within ten days after it shall have 
been due, and if the same be not paid, the Trea- | 
surer shall report thereon to the Committee of 





Censors, who shall proceed in like mannev as | 
above. | 

Art. 5. Every wilful delinquent, so reported | 
tothe Association by the Committee of Censors, 
shall, ipso facto, be suspended from membership 
until he shall have paid to the Treasurer double 
the amount of the fines, or sums for which he is{ 
m arrears. 


a 


SECTION IIL 
Of Annual Payments. 

If any member of this Association shall fail to 
pay tothe Treasurer the annual sum prescribed 
by the Constitution, or to make any other pay- 
ment hereafter to be ordered, so that the Trea- 
surer report him to the Committee of Censors, he 
shall be dealt with as a delinquent. 


SECTION IV. 
Of Standing Committees. 

Art. 1. The Committee of Censors shall hold 
their stated meetings on the last Monday in ev~ 
ery month, and may hold special or adjourned 
meetings at their pleasure. Five members shall 
be a quorum. 

Art. 2. The Committee of Finance shall hold 
four stated meetings in every year, to wit, on the 
last Monday in February, May, August, and No- 
vember ; and may hold special or adjourned meet- 
ings when they shall think it necessary. 

Art. 3. The Standing Committees shall appoint 
their own officers, and make rules for their in- 
ternal organization, subject, however, to the pro- 
visions of the Constitution and By-laws, and to 
the controul of the Association. 


SECTION V. 
Of Special Committees. 

Art. 1. Every report of a Committee shall be 
in writing, unless otherwise ordeved, and sign- 
ed by at least a majority of the members. 

Art. 2. If a Committee shall fail in presenting 
their report at the time appointed, each member 
thereof, unless he offer a sufficient excuse, of 
which the meeting shall judge, shall be fined five 
dollars, and the Chairman in double that amount. 


Art. 3. The member first named on a Com- 
mittee, and on his default, the member next in 
nomination, shall be the Chairman, and shall 
have power to call the Committee together, and 
to preside over them when met. He shall be 
responsible for the execution of the duties of the 
Committee. 

SECTION VI. 
Rules of Order. 

ist, No debate shall ever take place but on 
motion duly made and seeonded, and afterwards 
stated by the Chancellor, or him who shall pre- 
side in his stead. 

%1, When a member speaks, he shall stand up, 
addressing himself to the Chair; and avoiding 
desultory remarks, he shall! confine himself strict- 


| ly to the question or point under consideration. 


3d, No member, while speaking, shall be inter- 
rupted, unless by the Chancellor or presiding 
member, when he shall think fit to call him to 
order, or admonish him to a close adherence to 
the question ander discussien. 
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4th, When a member speaking is called to 
order, he shall instantly sit down, or appeal 
from the call to the Society. All appeals from 
the Chair shall be decided on without debate. 


5th, No member shall speak more than twice 
on the same question, without leave from the 
meeting. 

6th, Whilst any question or motion is under 
debate, no other motion shall be admitted, unless 
to divide, amend, or postpone the question, or 
adjourn. 


7th, No motion to reconsider a former resolu- 
tion can be made or seconded, except by a mem- 
ber who voted with the majority. 


8th, No motion under diseussion can be with- 
drawn, without the consent of the meeting. 


9th, All motions for adjournment shall be de- 
termined without debate. 


10th, The Chancellor, or he who shall preside 
in his stead, shall have no vote, unless in case of 
a tie, or equality of votes, or where more than a 
bare,majority of the members present is required, 
or where the vote is taken by ballot. 








OFFICERS. 1823. 


CHANCELLOR, 
William Rawle, Esq. 
VICE-CHANCELLOR, 
Horace Binney, Esq. 
COMMITTEE OF CENSORS, 
Peter S. Duponceau, 
Samson Levy, 
Charles Chauncey, 
John Sergeant, 
Joseph R. Ingersoil, 
Thomas Kittera, 
John M. Scott, Esquires. 
TREASURER, 
John C. Lowber, Esq. 
COMMITTEE OF FINANCE. 
William Smith, Esq. 
James Smith, Esq. 
SECRETARY. 
George M. Dallas, Esq. 
Note.—Annexed to the foregoing, appear to be 
the names of all or the greater part of the mem- 
bers of the bar, of the City of Philadelphia. Ed. 
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Governor. 


The Governor, at this time, (1823) 
is James Pleasants. Residence, Rich- 
mond. Salary $3334. All other offi- 
cers, State and Federal, mentioned 
at L. R. pages 310 et seg. continue. 


Law Books. 


Gilmer’s Reports ; being Reports 
of Cases decided in the Court of Ap- 
peals of Virginia.” from April 10th 
1820, to June 28th, 1821. By Fran- 
eis IV. Gilmer, Counsellor at Law. 
Pub. Richmond. 1821. 


Law Reporter. 


Peyton Randolph Esq. has suc- 
ceeded Mr. Gilmer as ‘Law Report- 
er.’ 

(See L. R. page 312, for an account 
of law books in this State.) 


Law Books—publishing. 


Peter C. Cottom, of Richmond, (law booksel- 
ler) has in press “ Rancolph’s Reports, being 
Reports of Cases arrued and deternined in 
te Supreme Court of appeals of Virginia ;” 
By Peyton Randolph. Vol. 1. 


This is a continuation of Gilmer’s Virginia 
Reports, and of the antecedent Reporters of 
cases in the court of Appeals. (See L. R. page 
313 et seq.) 

Mr. Cottoin states, that William W. Hening 
Esq. proposes, shortly, to publish the 2d Vol. of 
the “Lawyer’s Guide,” at present in MS. (See 
page 314 and note concerning this book. Eu.) 

And that he is proprietor of “Henning’s New 
Virginia Justiee.” 2 Vols See puge 314, where 
this book is mentioned as in 1 Vol. by Wiliam 
Wailer Hening:’ It seems there are 2 Vols. 
Whether the author of the ‘Virginia Justice’ is 
Mr. ‘ W. W. Hening,’ is not quite certain. I 
presume however itis so. Yet 1 perceive that 
Mr. Cottom spells the name of the author of the 
Virginia Justice, with a double n,—viz, Mr. 
‘Henning,’ withdut his Christian name, whereas 
the author oi the § Lawyer’s Magazine, he de- 
signates as ‘Wm. W. Hening:’ A gentleman well 
known to the bar throughont the U. States. 

Among the minor difficulties in composing ‘he 
present volumes of the Law-Register, (which in 
the common type and paper of law reports would 
make,probably ,1600 pages, chiefiy extracted from 
great massesof MS.) the orthography of names, 
has not been the least. Obscure writing may, gen- 
erally be deciphered by the context or subject, 
but a name, only by the letters compusing it. [ 








exceedingly regret that the artificial manner 
|}commonly adopted in the signature of names, 
| must have oiten led to the commission of mis- 
takes, as well in the Z. #2. as in my correspon- 
dence, Ed. 
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STATE OFFICERS. 1823. 


Governor. Jeremiah Morrow. Resi- 
dence, near Lebanon, Warren coun- 
ty. Salary $1000. 

Secretary of State. Jeremiah M?’- 
Lene. Residence, Columbus. Salary 
$800. 

The salaries of these officers, were 
reduced in 1821. 


Judges of the Supreme Court. 


Peter Hitchcock, Chief Judge, 
Jacob Burnet, Calvin Peas, and 
Charles R. Sherman. 


District Attorney of U. S. 
Joseph S. Benham. 


The former term of office of Judge Peas ex- 
pired in Dec. 1822, and -Judge Hitchcock being 
next in the date of his commission, became Chief 
Judge. 

[The person holding the oldest commission is 
always chief judge. And where the commissions 
are oi equal date, seniority of age determines pre- 
cedence. The other officers, State and Federal, 
are supposed to be the same as mentioned in the 
L. Reg. “Ohio,” p. 386.7. I have repeated 
Mr. ‘Lene, as I perceive the MS. before me, 
varies from the former spelling of it. Ed.] 


LAWS. LAW BOOKS. 
Revision of the Laws. 


At the last session, Dec. 1822, provision was 
made by the legislature, authorising the appoint- 
ment of a committee, by the governor, to revise 
and correct the general laws of the state, and re- 
port at the next session. 

The gentlemen appointed by the governor, are, 
David K. Este, Esq. of Cincinnati ; Thomas Scott, 
Esq. of Chillicothe ; and Charles Ewing, Esq. of 
Lancaster. It is understood that Mr. Este de- 
clines the appointment. 


{| The instructions to this committee are of a 
very liberal and comprehensive nature ; and both 
the spirit in which the measure was adopted and 
the character of the gentlemen who have been ap- 
pointed to the duty, justify the anticipation of an 
important revolution in our state laws. Several 
attempts have, heretofore, been made at revision, 
dut resulted in nothing more than the reprinting 
of such statutes as are of most frequent use ; und 
‘he statutes in force are still scattered over a 


181 








COURTS. 


Supreme Court. 


An act of the legislature, Jan, 
1823, provides for a session of the 
‘Supreme Court,’ once a year at 
Columbus. 


All the judges are to be present, and are to 
decide such legal questions as they may have re- 
served at their sessions in the different counties 
of the state, and a reporter is to be appointed to 
attend each session, 

Two judges constitute a court in ordinary cases. 
This court possesses a general superintending 
power over inferior jurisdictions, like the king’s 
bench in England ; and besides the original juris- 
diction before named, “has power, upon a writ 
ot quo warranto, to determine questions touching 
the violation or forfeiture of charters, and other 
important privileges;”+ and to make partition of 
lands, when partition is sought of estates situate 
in more counties than one. 


City Court of Cincinnati. 


The original civil jurisdiction of this court is 
confined to cases where doth the piainuff and de- 
fendant, or an individual of both parties, reside 
within the city. It has also appellate jurisdiction 
in cases decided by the Mayor, and an appeal lies 
from this to the Supreme Court, in the same 
manner as from the common pleas. 


Justices of the Peace. 


Any 2 Justices of the Peace of the county, 
constitute a court for the triai of complaints of 
forcible entry and detainer. 

On petition in writing exhibited, they issue a 
summons and venive to the sheriff returnable in 7 





large number of volumes, involved in much uncer- 
tainty and confusion by cureless and superfluous 
legislation, and many of them radically and es- 
sentially defective. It is understood that this 
committee have the discretion to adopt a new sys- 
tem or modify the old in any manner they deem 
proper ; but it would seem improbable that the 
work can be fully and satisfactorily accomplish- 
ed within the year. 


+ Perhaps this jurisdiction would not be con- 
strued to extend to all cases of corporations. 
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days, on which a jury of six is summoned to try 
the issue. From a judgment in these cases there 
is no appeal, bu: the proceedings may be remov- 
ed to the common pleas by certiorari and revers- 
ed for irregularity ; and the judgment is no bar to 
another suit for the same cause. 

There is no other case of trial by jury before 
justices of the peace. 

Justices of the peace may enter judgments by 
confession to the amount of $200, and take all 
subsequent proceedings thereon, and have a varie- 
ty of miscellaneous duties assigned to them by 
statute. They have also jurisdiction to punish 
some small offences, as sabbath breaking, profane 
swearing, distugbing religious societies assem- 
bled for worship, disturbing elections, exhibiting 
puppet shows and wire dancing, provoking to 
fight, &e. by inflicting small fines or short impri- 
sonment. 


(See L. Reg. Ohio, p. 389, 390.) 
CONVEYANCES. 


The following is added under this 
title. 


The statute of Ohio, directing the mode of exe- 
cuting and recording of conveyances, compre- 
hends “deeds, mortgages and other instruments 
of writing, by which any lands, tenements or he- 
reditaments within the state, shall be conveyed 
in whole or in part, or otherwise affected or in- 
cumbered in law ;” and there is no distinction as 
to the description of conveyance comprehended 
in these terms. How far the statute should be 
construed to extend, and what instruments are 
comprehended in it so as to make the record- 
ing of them notice to all the world, still remains 
for adjudication : Although it is generally consi- 
dered that eguitudle titles and incumbrances are 
not comprehended. 


Recording of Deeds executed out of the state. 


Previous to May 1818, the t2me allowed for re- 
cording deeds, &c. executed without the state. 
was one year from the date ; but by the statute 
which took effect at that period, it is in all cases 
six months. 


Feme Covert. 
The wife may convey at the age of 18. 


Powers of Attorney. 


Our statute provides that powers of attorney, 
to sell anc convey lands, shall be recorded in the 
proper county defore the sale; and if properly 
executed and acknowledged they are received 
in evidence on trial without further proof, in the 
same manner as deeds. 


(See L. Reg.‘ Ohio, 392. et seq.) 





JUDGMENT AND EXECUTION. 


The following matter, additional 
to what is stated in the Z. Reg. 
‘Ohio,’ 395, &c. is now communi- 
cated. 


Lien of Judgments. Sci. Fa. 


Judgments, before Justices of the Peace, are 
no lien on real estate, nor can lands be sold on such 
judgments. But execution issues at the same 
ume against the personal property and the body 
of the defendant, who is liable to arrest if goods 
are not found. To affect lands with these judg. 
ments, a transcript from the justice’s docket is 
filed in the court of common pleas, on which a 
scire fucias issues, and judgment thereon has the 
same effect as other judgments in that court. 

It 5 years have elapsed after the date of a judg- 
ment without execution, or 5 years from the 
time of issuing the last execution, a scire facias 
to revive is necessary before further execution 
can issue; but the question is undecided, wheth- 
er, on a judgment so revived the original lien re- 
mains, the statute is silent on the subject. 


Judgments confessed. 


In the present statute, passed Feb 1822, there 
is no exception of judgments confessed, as stated 
in answer Vo. 34. * Ohio,’ 395. 


Sale of Real Estate. 


Lands held by /ega/ title only, are subject to 
sale under execution. By an act of Fed. 4. 1822, 
provision is made for proceedings in chancery, 
whereby the debtor’s equitable interest im lands 
may be sold to satisfy the judgment and also his 
interest in mortgages, whether he is the mortga- 
gee or assignee of a mortgage. In case of an egui- 
tuble title, the sale is conducted as under execu- 
tions at law, but a decree of court, founded on 
the officer’s return of his proceedings, constitutes 
the conveyance. In case of a mortgage, disco- 
very and account are had, and the court directs 
such sale as they deem proper, and the officer 
executes an assignment, which transfers the mort- 
vage with the morigage debt. In these cases it is 
considered, that there is no lien, 


Lien on Appeals. 


In eases of appeals, from the court of common 
pleas to the Sup. Court, the lien of the original 
judgment is gone, that judgment being vacated ; 
but in cases removed by writ of error, itis undecid- 
ed whether or not the lien remains, and there is 


much diversity of opinion on the question, pet 
haps however, a preponderence in favour of the 
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Executions, their kinds. 


The ordinary process of execution in civil cases 
ig the feri fucias, on which chattels only can be 
taken; the fierit facius and levari facias, on 
which chattels are first sold and lands for the resi- 
due; the levari facias, which issues only in case 
of scire facias on a mortgage ; the ca. sa. and ha- 
bere fucias possessionem. Before justices of the 
peace, the command of the execution is to take 
the goods, and for want thereof, the body. In 
criminal cases for the collection of fines, execu- 
tion issues at once against the body, goods and 
Jands, on which either the body, or the goods and 
lands, may be taken, and the real estate is sold in 
the same manner with personal property in civil 
cases, and without appraisement. 


Issuing Execution. Stay Laws. 


In cases removed to the supreme court by ap- 
peal or otherwise, execution is not issued by that 
court, but a special mandate is sent to the court 
where the cause originated, whereupon on mo- 
tion, execution is there awarded. This occasions 
delay in such cases till the session of the inferior 
court. The court of common pleas, for cause 
shown, may order a stay of execution 30 days for 
the purpose of perfecting appeal. In some cases 
of ejectment, execution is stayed till the zmprove- 
ments are paid for. 

On a judgment before justices of the peace, the 
defendant on giving security for payment of the 
judgment, may have stay of execution according 
to the amount of the judgment for 2, 4, 6,9 or 12 
months, the first where the amount is from $2 
to $5, and so on to $12, $25, $50, and $100, 
respectively. 


Execution against sureties. 


Whenever it is made to appear to the court, 
entering judgment, either by parol testimony, or 
otherwise, that any of the defendants are sure- 
ties, that fact is to be certified of record, and all 
the property, of the principal debtor, both real 
and personal, must be exhausted, before that of 
the surety can be taken in execution. 


Forthcoming Bonds. 


By statute of Feb. 1822, where bond is taken 
by the sheriff for the delivery of personal proper- 
ty, which has been appraised under the statute 
and not sold, and the condition of the bond has 
been broken, a scire fucias issues on the bond, 
and jidgment is rendered on motion, at the re- 
turn term, on which there is neither stay of exe- 
cution nor appraisment of personal property. 

With the foregoing exceptions, and restrictions, 
execution issues and may be served immediately 
oa judgment and the plaintiff has his election, in 





the first instance, of any execution suitable to his 
judgment. 


SERVING EXECUTIONS. 
Banks. 


By a recent statute, in case of execution against 
banks or bankers, the sheriff is direcied to levy 
on money and bank notes, with other chattels. 


Property claimed. 


If the sheriff levies on personal property claim- 
ed by a third person he is required, by statute, to 
hold an inquest of three freeholders, to try the 
right of property ; if their decision is in favour of 
the claimant, the property must be delivered up 
to him, and the sheriff is justified in returning no 
goods, as to such property ; if against the claim- 
ant, after his appearance before the inquest, that 
decision protects the sheriff from any suit for ta- 
king the goods. 


Lands when to be levied on. 


By statute of Jan. 1822, if the goods levied on, 
at one half their appraised value, are not suffi- 
cient to satisfy the execution, the amount must be 
endorsed, and the lands forthwith levied on for 


| the residue. 


Advertising property levied on. 


Personal property must be advertised 10 days, 


and real estate 30, before sale. 


Appraisment of real estate. 


With regard to real estate, the sheriff summons 
5 respectable freeholders as appraisers, who make 
return, under oath, of the vaiue of the land. The 
return must be filed with the clerk of court; and 
both this and the advertisement are indispensable 
requisites to the validity of the sheriff's deed. The 
sherilf’s deed must recite the judgment and exe- 
cution, or substance thereof, and be executed, ac- 
knowledged, and recorded as other deeds, and 
conveys all the title of the defendant without con- 
dition or redemption. 


Exceptions to appraisement. 


To the foregoing regulatious there are some 
exceptions. Lands levied on by the state, to satis- 
fy any debt or taxes ; lands levied on, of any clerk, 
sheriff, coroner, justice of the peace, constable 
or collector of taxes, on account of any monies re- 
ceived by them in their official capacity; and 
lands of criminals, taken to satisfy fines, are sold 
without appraisement to the highest bidder. 


Ca, Sa. 


Any person arrested on a ca. sa, must be di 
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charged, on setting off to the officer real or per- 
sonal property sufficient to satisfy the debt. 

If a defendant dies in execution on a ca. sa. the 
plaintiff may have further execution against his 
property in the same manner as if he had not 
been arrested, but cannot sell lands of the de- 
fendant, which he had sold bona fide, after his 
arrest, for the payment of debts and the pur- 
chase money actually paid to creditors. 


Debtor discharged—unless maintained. 


In all civil cases, where a person is imprisoned 
on mesne or fina! process, and makes oath that he 
is unable to support himself in prison, the plain- 
tiff stands charged with his expenses, and if una- 
ble or unwilling to pay them, the prisoner is im- 
mediately discharged. 


Gaol Limits. 


Persons imprisoned, on any civil process, are 
entitled to the gaol limits on giving bond with se- 
curity to the plaintiff to the approbation of two 
judges of the court of common pleas, or justices 
of the peace. The limits extend 400 yards 
around the gaol, and whenever the gaol is situated 
within any incorporated town, or town the plat 
whereof is recorded, the limits are the bounda- 
ries of each town plat or incorporated town. In 
case of escape, the sheriff is not liable, but the 
plaintiff’s direct and only recourse is on the bond. 


Privilege from arrest. 


The usual cases of privilege, are recognized by 
our statute. 

Members of the legislature, during session, 
their clerk, door-keeper, &c. electors, during at- 
tendance at elections; judges of the supreme 
court and court of common pleas, during session ; 
attornies and counsellors at law, clerks, sheriffs, 
eoroners, constables and criers, suitors, witnesses 
and jurors, while attending court, militia on duty, 
and all of them, eundo et rederndo, are privileged 
from arrest on civil process, and all persons what- 
soever, on Sundays and the 4th of July. 

These observations, taken in connection with 
what was before stated under this head, L. Reg. 
© Ohio,’ 395, &c. and 406, will present a brief ac- 
count of our execution system. 


INSOLVENT LAW. 


The notice, on this head, in the 
L. Reg. * Ohio,’ 397, being very brief, 
the following additional observations 
are forwarded. 

Application. 


Application for the benefit of the law must be 
made to the court of common pleas of the county 


GENERAL APPENDIX. 








STATE LAW, AND REGULATIONS. 







where the applicant resides, and with the petition 
must be filed a schedule of all the petitioner’s 
property, debts and credits. 

If under arrest, he ean be discharged on giving 
bond, to the arresting creditor, with security, con- 
ditioned for the faithful assignment of his property 
to such trustees as the court shall appoint. Public 
notice of the pendency of the petition, by adver- 
tisement in some newspaper, must be given at 
least 60 days before the final hearing: At the 
term next succeeding that at which the petition is 
filed, the insolvent is examined under oath, and 
it the court are satisfied of his insolvency, and that 
he has made a faithful exhibit of the state of his 
affairs without any fraud, concealment or evasion, 
they order him discharged, and appoint trustees 
to receive an assignment of his property, credits, 
Ke. 

Duty of the Trustees. 


The trustees must, immediately, give public 
notice of a time and place for creditors to present 
their claims, which must be published at least six 
months before the time specified, and creditors 
not presenting their claims within the time speci- 
fied in the notice, are entitled to no dividend, 
The trustees are to adjust and settle all claims, 
(an appeal lying from their decision to the com- 
mon pleas, )and make dividends at the end of each 
six months till the estate is divided. 


Effect of the discharge. 


After assignment of all his property, the insol- 
vent is privileged from imprisonment for any debt 
due at the time of fiding his schedule, but his pro- 
perty remains liable as before. 


WILLS. 


The following additions are made 
on this head, to what is stated in the 
L. Reg. * Ohio,’ 397, et seq. 


Ave and devising power. 


The words of the statute are as follows:  eve- 
ry male person aged 21 years or upwards, and 
every female aged 18 years and upwards, being 
of sound mind, shall have power at his or her 
will and pleasure by last will and testament in 
writing to devise all the estate, right, title and in- 
terest in possession, reversion or remainder, 
which he or she hath, or at the time of his or her 
death shall have, of, in or to lands, tenements, 
hereditaments, annuities or rents, charged upon 
or issuing out of them; also all goods, and chat- 
tels of any and every denomination whatsoever.; 


+ A gentleman of the bar, in Ohio, mentions 
that the statute there “ concerning seals,” 1é- 


quires that all wills concerning real estate be 
sealed, as well assigned. Quere. Ed. 
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Children unprovided for. Hotch-pot. 


The restrictions, in favour of certain children 
unprovided for, have heretofore been mentioned, 
In addition it may be important to state, that in 
those cases where the statute makes provision for 
children not provided tor in the will, such children 
must bring into hotch-pot any part of the testa- 
tor’s estate received by them by way of advance- 
ment, before they are entitled to the statutory 
share, and the testator is not restrained from disin- 
heriting any child by express words. 


Nuncupative Wiils. 


Our statute, respecting nuncupative wills, is 
negative, and gives them validity merely by im- 
plication. lt provides, that “ no verbal will shall 
be valid in law, unless made in the last sickness of 
the deceased, and be proved by two credible dis- 
interested witnesses that the testator was of sound 
mind and memory, and that he did at the same 
time call on some person present to take notice 
or bear testimony that such was his will, or words 
to the like import.” 

After six months from the time of speaking 
the pretended testamentary words, no testimo- 
ny shall be received to prove a verbal will, nor 
shall such will be valid,y unless committed to wri- 
ting within six days after making the same, and 
subseribed by the witnesses proving the same, 
nor shall it be proved within 20 days after the tes- 
tator’s death, nor till the widow and next of kin, 
if to be found in the county, have had notice to 
contest. 

There is no limitation, asin the stat. 29 Car. i. 
as to the amount which may be bequeathed, or 
the place where the will was made, nor any ex- 
ception of sailors, soldiers or any others.¢ 


Witnesses. 


The statute requires, that the will be subseri- 
bed by credible disinterested witnesses. 

If there be a bequest or devise toa subseribing 
witness, and the will cannot otherwise be proved, 
the bequest or devise is void, and the witness may 
be compelled t¢ pear and prove the will. But 
the witness in tua. case shall receive the same 


} Whether the variance from the stat. 29 Car. 
4. produced by the interpolation of these words, 
was really intended by the legislature, is perhaps 
doubtful: Such, however, is the phraseology of 
our stat. with the usual punctuation, and I leave 
it to wiser men to settle the construction. 


+ Respecting nuncupative wills, the statute 
says nothing as to the descriptions of property 
which may be disposed of in that manner. The 
statute of frauds, however, must be construed to 
exclude real estate. 








share of the estate, not exceeding the amount of 
the bequest or devise, which he would be entitled 
to, if the will were not established. 


Probate. 


Before any written will or codicil shall be con- 
sidered valid in law, it must be presented to the 
common pleas for probate, and be proved by at 
least two of the subscribing witnesses, who shall 
be able to declare on oath or affirmation, that they 
were present when the testator signed and ac- 
knowledged the same, or when some person 
signed it by the request of the testator, and that 
they believed the testator to be of sound mind, 
memory and judgment} 


Effect of probate. Conclusive, after what time. 


Being thus proved, it is generally held that no 
proof of execution is necessary on trial ; and if 
not contested within two years, by bill in chance- 
ry, itis forever binding, saving to infants, femes 
covert, persons absent, insane, or in captivity, 
two years after their disability removed. 


Witnesses out of the county, &c. 


If asubscribing witness resides without the coun- 
ty, where the will is offered for probate, or can- 
not attend court, a commission issues, annexed to 
the will, directed to the presiding judge of any 
court of law, to a notary public, mayor or chief 
magistrate of any city, town, corporation or coun- 
ty, or to any person authorised to take deposi- 
tions where the witness resides, authorising the 
taking and certifying his attestations, which the 
person to whom the commission is directed, must 
certify in the manner such acts are usually au- 
thenticated by him. 


Wiils proved and recorded in other states. 


If wills relative to any estate within this state, 
have been proved and recorded in other states, ac- 
cording to the laws of such state, authenticated 
copies thereof may be presented for probate and 
admitted of reeord, and thus recorded, shall be 
good and valid in law in like manver as wills made 
in this state are declared to be, and are liable to 
be contested in the same manner.§ 


|| The same gentleman, mentioned in a preced. 
ing note, observes, that as this original provision 
stood, if a witness died before the probate so that 
there did not remain 2 living witnesses to prove 
the actual sanity of the testator at the time, the 
will could never be proved in the usual way. In 
consequence of this, he observes, an act was pas- 
sed about the year 1820, to provide for this case. 
Ed. 

§ The statute on this subject is equivocal ; my 
construction is, that where wills, executed accord- 
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Administration testamento annexo. 


In this case, as well as in others, if there be no 
executor named, or the executor named refuses 
to act, the court grants letters of administration 
with the will annexed, and the grant is made to 
the same person who would have become entitled 
in case of intestacy. 


Administration pendente lite, &c. 


During any contest about a will, or in the in- 
fancy or absence from the state of the executor, 
or the loss or concealment of a will, or for other 
good cause, the court may grant administration 
till the obstacle or disability be removed; and on 
suggestion that any person has a will of a deceas- 
ed person in keeping, they will compel its pro- 
duction. 


Power and duty of Ex’ors and Adm’rs. Bonds. 


Ex’ors and adm’rs give bond with security, to 
the treasurer of the county for the faithful per- 
formance of their duties ; on which bond suits may 
be brought toties quoties, for the benefit of any 
person injured till the amount of the penalty is 
exhausted, and after security given take an oath 
of office. 


Schedule. (Inventory.) Fiusolvent estates. 


Administrators are required to have a schedule 
of the personal property, (except the wearing 
apparel which goes to the widow, and the allow- 
ance to the widow for the support of herself and 
children one year,) appraised by three freehold- 
ers, and together with a schedule of the debts and 
eredits, returned to court within three months; 
they must give public notice to creditors to pre- 
sent their claims within one year, and must settle 
up the estate within the same term, but the court, 
for good cause shown, may extend the time for 
settling not exceeding three years. Ex’ors are 
governed by the same rules, as to property not 
disposed of in the will. Personal property, not 





ing to the laws of this state, are proved and re- 
corded in other states, that record may be admit- 
ted tu record here, without proof by the witnesses, 
liable, however, to contest as if the original hud 
been proved here. MS, 

[ The same gentleman, who is before alluded to, 
adverting to the subject of adm’rs and ex’ors in 
other states, und ~tlls made in other states, ob- 
serves, * that ex’ors and adm’rs of other states 
may sue and be sued in Ohio, but to uffect any 
veal estate, the will must be proved und recorded 
in the state, (of Ohio,) the same as if made with- 
in the state, &c.” Ihave noticed these sugyrs- 
tions, as it cun do no harm. There would seem tu 
be some contrariety of opinion on this point.] Ed. 
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devised, (if sale be necessary) must be sold at 
public vendue, after 15 days public notice, and 
the amount of sales returned to court. If the es- 
tate is insolvent, the court order the whole to be 
sold at the end of the year, after setting off the 
widow’s dower, and make a dividend as fast as 
monies are received. 


Sale of real estate, to pay debts. 


Wherever the personal property and credits 
are insufficient to pay the debts, the court on ap- 
phkeation, order real estate to be sold, in which 
case appraisement is to be had and advertisement 
of the sale for six weeks, and the sale may be for 
cash or a limited credit; but lands improved, 
cannot be sold for less than two thirds, and unim- 
proved, for less than one half the appraised value. 
The ex’or or adm’r, executes the conveyance. 


Lands devised to be sold. 


Our statute provides, specially, that the sale 
and conveyance of lands devised to be sold, shall 
be made by such of the ex’ors as shall undertake 
the execution of the will, if no other person be 
therein appointed tor that purpose ; or if the per- 
son so appointed shall refuse to perform the trust, 
or dies before it is accomplished ; and if no one of 
the executors shall qualify or shall all die before 
conveyance made, the conveyance shall be made 
by the person to whom adm/n. with the will annex- 
ed is granted. 


Contracts of the deceased, unexecuted, 


If the deceased has contracted for the sale of 
his lands, the court may order the ex’or or adm’r 
to execute a deed thereof, which is conclusive on 
the heirs. 


Executors and administrators, may appeal with- 
out security. 


Ex’ors and adm/’rs, who have given bond, ac- 
cording to law, may appeal from one court to ano, 
ther, without giving security. 


Commissions. 


The court may allow ex’ers and adm’rs for 
their services any sum not exceeding six per cent. 
on the amount of the estate, and such other char, 
ges as they may deem reasonable. 


DESCENTS. 


The subjoined additional matter 
is communicated in connection with 
that which is stated in the LZ. Rez. 





‘ Ohio,’ 398. 
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To husband or wife. To overseers of the poor. 


If the intestate has left a husband or wife, and 
no lineal or collateral heirs, the real estate vests 
in the surviving husband or wife, as the case may 
be ; and if there be no heirs lineal or collatera: 
and no husband or wife, the property of the intes- 


tate, whether real or personal, after payment of 


debts, vests in the overseers of the poor and their 
successors in office for the use of the poor of the 
township where the property is situated. 


Idvancement. Hotch-pot. 


If any children of the intestate or their repre- 
sentatives, in his life time, have received a share 
of the estate by way of advancement, and shall] 
choose to come into partition with the other heirs, 
such advancement must first be brought into hotch 
fot with the estate descended. 


Bastards. Antinuptial Children. 


Antinuptial children, if recognized and acknow- 
ledged by the husband, and the issue of marriages 
deemed null in law, are accounted legitimate for 
the purpose of inheriting. 

When our statute speaks of descents to the 
next of kin, it is generally understood that the 


rules of the canon or common law are referred 
to. 


DOWER. 


The subjoined is in addition to 
what is stated in the L. Reg. § Ohio,’ 
599. 


Election of Dower. 


Dower cannot be prejudiced by any devise of 
the husband; but if the ‘widow shall prefer to 
relinquish her right of dower and claim under 
the will, and shall make known such her elec- 
tion to the court of common pleas, of the proper 
county, within six months after the decease of 
the testator, her right of dower in the estate shall 
be barred.” (Stat. of Jan. 1816.) fF 


Assignment of Dower. 


In case of partition of estates among heirs, and 
aale of lands by ex’ors or adm’rs, to pay debts, 


+ By Stat. of Feb. 1805, on the subject of 
doweP, provision is made that the widow shall 
clect within 6 months, whether she will claim 
dower or under the will, unless the devise is ex- 
pressly made in addition to dower ; without spe- 
cifying what shall be the effect of her not elect- 
ing ; and neither Statute is repealed. The re- 
sult seems to be that she may elect when she 
leases, but cannot claim both. 





and perhaps some other cases, dower is set 
apart tothe widow, on her petition, by commis- 
sioners under an order of Court; and in all ca- 
ses it may be recovered by writ of dower. In 
the former proceeding, no damages or other 
compensation is recovered for delay in assigning 
the dower, and in the latter, damages onl¥ from 
the time of demand made. In case of alienation 
by the husband, the value of the property is es- 
timated at the time of alienation, When judg- 
ment for dower is rendered, a writ issues to the 
sheriff, who is to summon three freeholders to 
set apart the dower by metes and bounds, or if 
the property be not divisible, to assign her a due 
proportion of the rents and profits. 


Jointure. 


Our statute, making a Jointure a bar of dow- 
er, provides that such estate conveyed to the 
woman in lieu of dower, must take effect tm- 
mediately after the death of the husband, and 
continue during her life; but if the conveyance 
to her was during her infancy or coverture, she 
may elect to have the jointure or dower. If the 
estate conveyed, by way of jointure, through 
any defect shall fail to be a legal bar of dower, 
she loses the jointure on claiming dower, and 
if evicted of the jointure, in whole or in part, she 
recovers dower pro rata. 


Widow to remain at the Mansion &?c. 


The widow has a right to remain without rent 
in the * chief mansion-house and messuage or 
plantations thereto belonging” until dower is as- 
signed. 


Dower not affected by Executions or mortgages. 


Sales made under execution, or on mortgages, 
if there be no relinquishment of dower, are no 
bar of dower. 


LIMITATION OF SUITS. 


I communicate what follows in ad- 
dition to that in the LZ. Reg. * Ohio’ 
page 400. 


Absent defendant. 


There is some inaccuracy in Answer JVo. 87 
as printed. The statute is as follows; ‘ Ifa per- 
son shall have left the state and remain out of 
the same at the time the cause of action accrued ; 
or shall have left the state or county at any 
time during the period of limitation. + and re- 
main out ofthe same in a place unknown to the 
person having the right of action, suit may be 


t That is after the rizht of action has accrued. 
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brought at any time within the period of limita- 
tion after the return of such person to the state 


or country. T 


Suit after reversal or arrest of Judg- 
ment. 1 year. 


If in any suit commenced within the term of 
limitation, judgment be arrested or reversed, an- 
other suit may be brought at any time within 
one year after such arrest or reversal. 


Limitation of actions on penal statutes. 2 years. 


Prosecutions for forfeitures under any penal 
statute, unless otherwise specially provided for, 
must be instituted within ¢wo years. 


Of actions in the realty, 21 years. 


The limitation of real actions &c. is as follows : 
** No person shall sue, have or maintain any writ 
of ejectment, or other action for the recovery of 
the possession, title or claim of, to or for any 
land tenements or hereditaments but within 21 
years next after the right of such action shall 
have accrued. Ali causes of action, comprehen- 
ded in this section of the statute. (relating to 
lands,) accruing between the 4th of Jan. 1804 
(the date of the former statute on this subject, ) 
and the 25th January 1810 (the date of the 
present statute,) are barred in 20 years, and the 
statute begins to run in no case earlier than the 
4th Januury 1804. 


Writs of Error barred. 5 years. 


Writs of Error, from the supreme to inferior 
courts, must be brought within jive years from 
the rendition of the judgment, unless the person 
entitled to such writ be an infant, feme covert, 
non compos mentis or imprisoned, when they 
havé five years exclusive of the time of disability. 


Bills of Review. 5 years. 


Petitions in Chancery for review must be filed 
within five years from the rendering of the de- 
cree, with the same exceptions as on writs of er- 
ror, and also the case of a person beyond sea. 


Loan of goods, 5 years a bar—when. 


Ifa loan of goods be made to a person who has 
had possession thereof for five years, they are to 
be deemed his property, unless a reservation of 
the right to the lender be made in writing, and 
recorded within six months from the lending. 


}{ The words state or country, are used in the 
State: An instance of the ambiguity too fre- 
Quentin our statutes. 





‘ 





TAXES. 


r © . 

The following more detailed ac. 
count of our tax laws, is exhibited, 
than appears in the LZ. Rev. § Ohio’ 
400. , 

These laws are extremely multifarious and 
confused. Since the adoption of the Constitution 
in 1802, there have been passed more than 40 
Statutes in some manner affecting taxes on real 
estate, many of them of great length ; and there 
are now in force 15 or 16. 

There are five different classes of taxes, to 
which real estate of some description or other is 
subject, and for which it may be sold. 


1. State Tax. 


This is the tax from which the principal re. 
venue of the state is drawn, a part of it, however, 
(at present one fifth,) being always paid into the 
treasuries of the several counties. It is assessed 
upon all lands in the state ata rate ¢ fixed by 
the legislature, except a period of 5 years on 
lands purchased from the United States, and 
some special exceptions for publick purposes, 
and in favour of literary, religious and charitable 
institutions &c. 


Listing lands for taxation. 


The County Auditor makes out a list of the 
lands in his county subject to taxation, and is re- 
quired to call upon each resident proprietor for 
a statement of his lands, their description and 
rate. This statement may be made by the 
owner or his agent, and must be under oath. 
If no such statement is made by the proprietor 
the lands are entered by the auditor, but never 
lower than 2d rate, and the list must be comple- 
ted by the first Monday in August. ¢ 


Collecting taxes. 


By the ist Monday of August + the County 
Auditor must have his list or duplicate comple- 
ted, and furnish a copy thereof to the County 
Collector and one to the Auditor of the State. 
From that date to the Ist of Janwary, ¢ the col- 
lector collects the taxes by personal demand and 
distress of goods, and on the latter day must set- 
tle his accounts with the county Auditors The 
Auditor of State, at Columbus, also receives the 


| The rate for 1822 és $1. 50 per 100 acres 
of first rate land, $1. 12 1-2 per 100 of 2d rate 
and $0. 75 per 100 of 3d rate. 

+ These dates have been changed nearly ever 
year, but they give some idea of the period % 
payment Cc. 
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taxes at any time after he receives the duplicate 
till the Ist of January. + 


Sale of Lands. 


If the taxes are not paid by the Ist of January, 
the lands are returned delinquent to the Auditor 
of State, and charged with a penalty of 25 per 
cent, with interest and costs ; and if returned de- 
linquent 2 years in succession, the County Audi- 
tor is directed to sell. The sale must be adver- 
tised in a newspaper printed at Columbus, and 
one in the county, six months before the time 
thereof, and the advertisement continued six 
weeks successively. The auditor records in a 
book kept for that purpose all proceedings rela- 
tive to the sale, which record is evidence of the 
facts therein stated in all courts of justice, and 
executes a deed to the purchaser. 

If there are joint owners, either one may pay 
his share of the tax so as to prevent a sale of his 
interest. ° 

The sale of all lands liable to sale for taxes on 
the first Monday of Dec. 1820, was postponed to 
the first Monday in Dec. 1822. 


Mode of seling, for taxes in arrear previous 
to 1 

By statute (.Jan.1822) a new mode of selling lands 
for (those) taxes is introduced. Of all lands delin- 
quent for taxes previous to 1820, the county au- 
ditor is to file a list in the Court of common pleas, 
and after publick notice, take judgment thereon 
against each delinquent for the amount of tax ; 
whereupon an order of court, in nature of an ex- 
ecution, issues, and after advertisement the lands 
are sold. The sale is to be returned to court, 
who direct the Auditor to execute a deed, if sat- 
isfied of the regularity of his proceedings. If any 
of the lands in this case are not sold for want of 
bidders, return thereof is made to the Auditor 
of State, and the land is forfeited tothe state. 


Redemption. 


By the former statutes on this subject, any 
lands sold for taxes, the property of a minor, 
feme covert, person insane or in captivity, might 
be redeerned hy commencing the proper proceed- 
ings within one year after the disability removed. 

he applicant must first pay the taxes and 
charges in arrear, and after publick notice of his 


t By the former statute lands, of non-resident 
hroprietors, situate in the Virginia Military dis- 
trict, were to be entered with the Auditor of 
State, at Columbus, for taxation, and the tuxes 
hudto him. That provision is now repealed, 
Gnd lands in ali cases are to be entered with the 
‘ounty auditor, and taxes paid to him or the 


intention, make application to the court of com- 
mon pleas, of the county, who, if satisfied of his 
right to redeem, adjudge the lands to him; and 
a certificate of this decision, recorded in the re- 
corders office of the proper county, vacates the 
deed of the Auditor. 

The statute containing this exception is repeal- 


ed, and the exception omitted in the present 
statute. 


Occupiers evicted. Improvements. 


Occupying claimants, in quiet possession of lands 
which they hold under title derived from sales 
for taxes, and some other cases, being titles *‘de- 
rived from the records of some publick office,” 
are entitled, in case of eviction, to be paid for all 
their improvements made before actual notice of 
the superior title. 


2. Road Taz. 


This tax is assessed on the Auditor’s duplicate 
in connection with the state tax, collected in the 
same manner, and is distributed among the sever- 
al townships of the county. Land holders may 
pay it in labour, f 
The preceding, are the only taxes assessed on 
lands generally. 


8. County Tax. 


This is assessed upon all “in and out lots im 
towns,” (together with sundry personal property, ) 
to defray county expenses. The lots are ap- 
praised, and acertain rate, not to exceed half 
of one per cent on the value, is assessed as tax 
by the county commissioners, for which the lots 
may be sold, if other property cannot be found. 
The right of redemption, as stated under the 
head of state tax, is preserved in this and the two 
following cases, 


4. Township Taxes. 


The counties of Ohio, are subdivided into town- 
ships, generally by lines of the townships as sur- 
veyed by the United States, where such exist; 
and these townships also assess a tax on town lots 
with their improvements, among other subjects 
of taxation, for the use of the township. The 
rate must not exceed 1-4th of one per cent of 
the appraised value of the lots, and the tax is col- 
lected by the township collector by sale of the lot, 
or otherwise, in a manner similar to county taxes. 


5. Corporation Tazes. 


Towns corporate, have generally the power, 
either by a general statute or special provision in 








“luditer of state, as stated above. 


182 


{ The rate for 1822 is 50, 37 1-2, or 25 cents 
per 100 acres, according to the rate of the land. 
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their charters, to levy a tax on town lots and their 
improvements, and these are collected in a man- 
nearly similar to township taxes. 


BAIL. 


The following, in respect of bail, 
is added to what is stated on this 
head in the Z. Reg. ‘ Qhio,’ pages 
$97, 401. 


Process. Affidavit. Bail bond, &c. 


The statute of Ohio, respecting bail is borrow- 
ed from the English practice, with seme varia- 
tions. In all cases where the plaintiff is entitled to 
bail, he may, if he elect, issue a capias ad respon- 
dendum, and thereupon the sheriff takes appear- 
ance bail to double the amount endorsed on the 
writ, where bail is of course, and double the sum 
sworn to, where an affidavit is required,f for the 
sufficiency of which the sheriff is answerable. The 
defendant must then enter special baal during the 
first or second days of the term, and in default 
thereof, the plaintiff may, at his election, take an 
assignment of the bail bond, or rule the sheriff to 
bring in the body of the defendant. For default 
on such rule, the sheriff may be amerced for the 
benefit of the plaintiff to the amount of the debt, 
but may file special bail himself for his own pro- 
tection. 

The bail, if excepted to, must justify, and in 
some cases of default, must justify of course be- 
fore they can be received. 

Defendant may surrender himself at the first 
term in discharge of his appearance bail. 

Process on the bail bond will be stayed on filing 
special bail and paying costs, if the term be not 
passed at which the plaintiff would have been en- 
titled to judgment if bail had been perfected in 
time, bat if that term be past, judgment must be 
entered on the bail bond as a security. 


Process against special bail. 


The process against special bail is scire facias 
or debt on the recognizance. 


{ Affidavit to held to bail, stating positively 
the amount due, exceeding $100 of course, and 
generally the cause of action, is sufficient. MS. 

(For the cases in which bail is of course and 
in which no afidavit (I presume) ts necessary, 
See « Ohio,” L. Reg. 401. 

For the cases where bail is not of course, but 
there must be an affidavit, see same page 401. I 
should infer from this note, that an affidavit was 
not required in any case, where the debt or da- 
mares do not exceed $100, unless perhaps, where 
an order of court is necessary. Ed.] 











STATE LAW, AND REGULATIONS. 


Surrender. 


The principal may be surrendered in discharge 
of his special bail on or before the first day of the 
appearance term of the first scire facias returned 
scire fect, or the second returned nihil; and where 
the process is debt, the surrender may be made 
at any time during the return term thereof. 

The surrender must be in open court in term 
time, or before a judge at his chambers in vata- 
tion. 


ADMINISTRATION. 


The following particulars, under 
this head, are added to what is sta- 
ted before L. Reg. 401. 


Right of Administration. 


The statute of Ohio regulating the right to ad- 
ministration is as follows: “ When any person 
dying intestate shall leave property to the amount 
of $100, the court of common pleas of the coun- 
ty where such intestate had his last place of resi- 
dence, shall grant letters of administration to the 
person or persons nearest of kin to the deceased, 
on application ; but if the nearest of kin will not 
accept, then to the next nearest of kin who will 
accept ; and if no person of kin will accept, the 
court shall appoint an administrator who will 
serve.” 

If no application be made, the next of kin may 
be summoned to show cause why administration 
should not be granted, and if they neglect to ap- 
pear or refuse to accept, administration is grant- 
ed at the discretion of the court. 

If the estate be less than $100, the court may 
grant letters of administration on application ot 
any creditor. 

No time is allowed by the statute for applica- 
tions to be made, and no provision for ascertail- 
ing or contesting the right te administer. 

Notwithstanding the above phraseology of the 
statute, the widow has, in practice, generally been 
allowed the first right to administration of her de- 
ceased husband, and her relinquishment, (in some 
parts of the state at least,) has been required be- 
fore the nearest of kin will be appointed. 


GUARDIANS. 


The following is added to the 
short notice on this head in the L. 
Reg. page 402. 


Appointment. Sale of Land. 


The court of common pleas has the power 


| appoint guardians and to direct the sale of pro 
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perty real or personal belonging to the wards, 
wherever it may be necessary for their support 
or education. 


Bonds. Foreign Guardians. 


Guardians are required to give bond with secu- 
rity for the faithful performance of their trust, 
and minors residing out of the state, but owning 
lands in the state, are entitled to all the benefits 
of the act, on the guardian’s giving security to the 
approbation of the court.t 


Age of choosing Guardian. 


Males of 14, and females of 12 years of age, 
may choose their guardians, which must be done 
in open court; in other cases the court makes the 
election. 


General power of appointment. Lunatics. 


The power of appointment extends generally 
to all cases of minors, where the “court shall 
deem it necessary,” and specially to the case of 
children of lunatics and insane persons, cases 
where the father has separated from his wife to 
join certain religious sects, and to persons adjudg- 
ed lunatics. 

In the last case, special proceedings are had to 
ascertain the fact of lunacy, and thereupon a 
guardian is appointed to the lunatic, who has the 
same power and is under the same obligations as 
a guardian in other cases. 


PAYMENT OF DEBTS BY EX’ORS AND 
ADM’RS. 


On this head, the following is ad- 
ded to what is observed in the Z. 
Reg. § Ohio,’ page 402. 


Sale of Land on judgments against ex’ ors and 
adn’rs. 


There has been much diversity of opinion on 
the question, whether lands could be sold, in Qhio, 
on judgments against executors and administra- 
tors. Under the statutes in force before and for 
some time after the adoption of the state consti- 
tution in 1802, such sales were common and con- 
sidered valid. Under subsequent statutes there 
have been instances of such sales, although the 
prevailing opinion is, that they are not valid. The 
question has always been left to construction 
merely, till the stat. of Feb. 1822. 


1 This provision is understood to apply to the 
case of guardians appointed in other states, and 
i# particularly intended to authorise the convey- 
ance of lands of the ward under order of court. 


| 








By that stat. in all cases of judgments against 
testators or intestates or their ex’ors or adm’rs, a 
scire facias may issue against the heirs or devi- 
sees, as the case may be, suggesting that they hold 
lands by descent or devise from the deceased, and 
judgment being rendered thereon, such lands 
may be sold under execution as in other cases. 


JOINT-TENANCY. Dower. 


By a recent decision of our supreme court, it 
is settled that the jus accrescendi does not exist in 
Ohio, to the exclusion of the right of dower in the 
widow of the joint-tenant first dying. 


BASTARDS. .{ntinuptial Children. 


The answer at Wo. 112. L. Reg. * Ohio,” page 
402, is explained by a recurrence to answer Vo. 
78, page 399. Bastardsinherit only by way of the 
mother. And see “ Descents,” tit. “ Bastards,” 
in these additional notes. 


FRAUDULENT CONVEYANCES. 


The following is added, to what 
is said at page 403 of the LZ. R. 
‘ Ohio.’ 


Conveyance of chattels in trust for the maker. 


By our statute, all conveyances of goods and 
chattels in trust for the persons making the same, 
are declared absolutely void. 


Conveyances, Judgments Cc. to deceive credi- 
tors and purchasers. 


“Every gift, grant or conveyance of lands, ten- 
ements or hereditaments, rents goods or chattels, 
and every bond, judgment or execution, made 
or obtained with intent to defraud creditors of 
their just and lawful debts or damages, or to de- 
fraud or deceive the person or persons who shall 
purchase such lands, tenements, hereditaments, 
rents, goods or chattels, shall be deemed utterly 
void and of no effect.” (Stat. Fed. 1810.) 

There is no exception or restriction as to par- 
ties and privies to the conveyance, as in the sta- 
tutes of Elizabeth. 


Usury. InTEREST. Book Accounts. 


I add the following to what is said 
at page 408 of L. R.  * Ohio.’ 


Interest, when and on what debts recoverable. 


Creditors are “ entitled to interest on all mo- 
ney after it shall become due, on bond, bill, pro- 
taissory note or other instrument of writing or 






4396 1821, 2.] 


contract for money or property; on all balances 
due on settlement between parties, or monies 
withheld by unreasonable and vexatious delay 
of payment, and on all judgments obtained, from 
the date thereof, until such debts, money or pro- 
perty are paid, at the rate of six per cent per 
annum and no more.” [This Jinfer is extracted 
JSrom the statute. Ed.) 

The statute does not declare void a contract 


tainted with usury; nor is the question settled Tf 
whether usury can avoid in toto an instrument 


or contract embracing usurious interest ; although 
the prevailing opinion is in the negative. 


Refusal to pay Bank Notes. 
















By a late statute, where payment of Bank 
Notes is refused on presentment, the cashier is 
required to endorse the date of presentment to 
show the time from which they shall draw inter- 
est, and if he refuses, the bank is liable to a pen- 
alty of ten per cent on the amount of the notes 
so presented, and refused. 













Bixuis or ExcHANGE AND PROoM- 
issoRY Notes. Bonds &c. 






To what is said on this title, in 


the L. Reg. ** Ohio,” page 403, I add 
the following. 







Nevotiability. 





By a statute, of Fed 1820, “all donds, prom- 
issory notes, bills of exchange foreign or inland, 
drawn for any sum of money certain, and made 
payable to any person or order,or to any per- 
P son or bearer, or to any person or assigns, shall 
ig 4 be negotiable by endorsement thercon s0 as abso- 
: lutely to transfer and vest the property thereof 
in each and every endorsee successively.” 

The words of the former statute were, “drawn 
for any sum of money or other property certain,” 
a material variance from the English law; and 
the last statute contains a special proviso, that it 
shall not affeet the rights of parties to any in- 
Ps i strument executed before the passege thereof. 
The liability of endorsers, on all the kinds of 













instruments mentioned above, is the same. 
_ 
L: Banks and Bankers, may join the parties &c. 


By a recent statute, where any bank or banker 
: is the holder of any bill of exchange or promisso- 


}{ From the ambulatory character of our Su- 
preme Court, it is almost impossible to ascertain 
with certainty what questions have been settled 
dy them. My references to adjudications may 
therefore be sometimes incorrect. I have con- 
sidered perfect accurucy in that respect of minor 
importance to the object of the present artieles. 
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ry note, they may bring a joint action against al} 
the parties thereto, (drawers, endorsers and ac- 
ceptors,) and declare for money /ent, under 
which the bill or note is admitted in evidence; 
and if separate suits are brought against the dif- 
ferent parties, the plaintiffs pay costs. 


Certificate in case of Sureties. 


In such cases, as well as others of sureties, a 
certificate accompanies the Judgment, showing 
which defendant is the principal debtor, and 
which the security, and the property of the prin- 
cipal must be exhausted, before that of the secu- 
rity can be taken in execution. 


DIVORCE. 


Under this title in the LZ. Reg. 
** Ohio” page 404, I add what fol- 
lows. 


Process. 






Proceedings are by petition, on which a sum- 
mons issues to the adverse party, or in case of 
his absence, publication is made in some newspa- 
per 5 months before the hearing of the petition. 


Disposition of property on divorce. 


The court, on dissolving the marriage, make such 
order respecting the distribution, care and main- 
tenance of the children, as they think reasonable. 
If the divorce is eccasioned by the aggression of 
the husband, and there be no issue living, the 
wife must be restored to all her lands, and re- 
ceives such share of the husband’s property as the 
court shall think reasonable ; and in all other ca- 
ses the court have discretionary power of dispo- 
sing of the wife’s estate and providing for her out 
of the husband’s property. 


ATTACHMENT. 


To the brief notice under this title 
in the L. Reg. * Ohio,” page 404, I 


subjoin what follows. 
Against whom. Proceedings. 

The writ of attachment issues against absent or 
absconding debtors, their heirs, ex’ors or adm’rs, 
on affidavit by the plaintiff or his agent of a debt 
due, and that the defendant “ is not at the time a 
resident of the state as he believes,” or “ that he 
absconds to the injury of his creditors ;”” and on 
this writ the sheriff seizes all the property of the 
defendant in the county, whether real or person- 
al, and holds the same to satisfy the judgment un- 
less security is given by the person in whose pos- 
session it is found, that it shall be forthcoming to 
answer the judgment. 
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Garnishee. 

Any person indebted to the defendant, or hold- 
ing his property, on affidavit thereof filed, may be 
summoned as garnishee, and from the service of 
the summons is liable to the plaintiff in attach- 
ment. 

The garnishee answers under oath, may be 
held to bail if about to abscond, and trial by jury 
may be had to ascertain the amount due from 
bim. 

Calling defendant. Auditors, &c. 

The defendant in attachment must be called 
and defaulted at three successive terms; publica- 
tion must be made nine weeks in some newspa- 
per; auditors are appointed to settle the amount 
due on all claims filed, and after the third de- 
fauit judgment is rendered thereon. 

Filing special bail. 

The defendant may, at any time, discharge the 
property attached by filing special bail in the ac- 
tion. 

Creditors. Dividends. Refunding bonds. 

All creditors filing their claims are entitled to a 
rateable dividend, but before it can be paid to 
them, they must give bond to the defendant to 
refund, in case it should be proved within one 
year, that they have received what was not justly 
due to them from the defendant. 

Attachment against Banks. 

By a stat. (of Feb. 1820,) a writ of attachment 
is provided against banks and bankers. After 
Judgment and execution, on which the sheriff has 
returned that he can find no “bank notes, money 
or other chattels” whereon to levy, the plaintiff 
may issue his writ of attachment against the rights 
and credits of the bank or banker, on which the 
sheriff summons all the debtors of the bank, and 
the cashier or other officer having charge of the 
fands. The persons thus summoned answer un- 
der oath, and are liable to the plaintiff in attach- 
ment for all debts due the bank, or property of 
the bank in their hands at the time of service. 


SET-OFF. 


I add what follows as more speci- 
fic, on this head, than the short note 
at page 404, L. Reg. ‘ Ohio.’ 

Set-off, on what demands. 
A set-off may be pleaded or given in evidence 


under notice, in all suits brought upon any “bond, 
bill, note, promise or account.” 


Defendant may recover. 


Fhe defendant is entitled to judgment against 





the plaintiff for any balance that may be found in 
his favour ; and if he neglects to set off his claim, 
he can never afterwards recover costs in a suit 
thereon, unless it appears that it was not in his 
power to give it in evidence at the former trial. 


DECREES IN CHANCERY. 


To the answer in the L. Register, 
‘Ohio,’ page 405, the following is 
added. 


Effect of a decree—as a judgment. 


Decrees in chancery from the time of their be. 
ing pronounced, have the foree, operation and ef- 
fect of a judgrnent at law, from the time of the ac- 
tual entry of the judgment. 


Sale or foreclosure of Mortzaged premises. 


On foreclosing a mortzage, the court orders an 
appraisment of the mortgaged premises, and if 
two thirds of the appraised value exceeds the 
amount of the debt, they decree a sale as on exe- 
cutions at law, if not, they decree a foreclosure. 


[The following note is extracted from the re- 
cent letter of the learned gentleman, to whom the 
publick is indebted for the very important infor- 
mation on the subjects of law, to which my ques- 
tions refer, in the state of Ohio, and, which ac- 
companied the foregoing additional matter, to the 
Jirst communications. £d.] 


“From the haste with which my former an- 
swers, to the /eval inquiries, were made, and some 
degree of misapprehension of the particular object 
ot the author, and the method he had proposed to 
pursue in his publication, my former communica- 
tion respecting Ohio seems to me to have been al- 
together inadequate to the general purposes of the 
Law Register. In studying brevity, I often gave 
general answers without specifying exceptions of 
minor importance, and laid down general princi- 
ples without referring to those modifications 
which are necessary to an accurate knowledge of 
the subject. Availing myself of the opportunity sug- 
gested by a late circular, | have thrown together 
such further remarks as a few days time would 
allow, submitting the whole to the disposal of the 
author, whether to make use of any part, such 
parts as may be deemed most important, or the 
whole, as may best comport with his opportunity 
and design.” 

[ The whole is published with some slight chan- 


gesin the arrangement, and with the greatest 
pleasure.| Fd. 
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Bail. - . ‘ . 401. 1394 | Joint-tenancy. : : 402. 
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3 CORRECTION. 


Page 398, Note (1) For §2d Vol. 122,’ 








read “2d Vol. 102.” 
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No additions or corrections have been suggested, as yet, by the gentleman who furnished the bay 
“ [llinois Article” for the L. Register. [See Illinois 410 &c. per tot. Ed.] f) a 
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STATE OFFICERS. 


The same continue, as mentioned 
page 428, of the L. Reg. except the 
Attorney General, who now (1823) 
is Thomas F. Wells, Esq. Resides in 
Augusta. Salary $225. 

The Governor’s salary is the 
same, $3000; which, it may be pro- 
per to observe cannot, by the Con- 
stitution, be altered during his con- 
tinuance in office. 

The salaries of the respective 
Judges of the Judicial districts, elec- 
ted in the December session 1822, 
for 3 years, is $2100; and of each 
Solicitor, elected at the same time 
for 3 years, is $225. 

A new District, called “ Flint,” 
making the 7th District, has been 
organized, since our first comgmuni- 
cation. For further particulars, see 
L. Reg. page 428. 

In mistake, it is stated, L. Reg. 
428, that the Secretary of State is 
appointed for 1 year, whereas, he is 
appointed for 2 years. 


LAW BOOKS. 


The two new ‘ Digests’ of our 
Laws, mentioned in the Law Reg. 
p. 429, as in preparation, are pub- 
lished, viz: 

Lamar’s Compilation, of the laws 
of Georgia, since the year 1810 to 
1819, inclusive. By Lucius Q. C. La- 
mar Esq. 1 Vol. Quarto, 1300 pa- 
ges. Published 1822. 

Prince’s Digest, “ of the Publick 
Laws of Georgia, together with a 
transcript of the Statute of Frauds 
and the Hab. Corp. Act.” By Oliver 





size of Ingersoll’s Digest and after 
the same manner. Pub. 1822. 

The preceding digests of our Laws, as men- 
tioned in the L. Reg. p. 429, were, 

Crawford and Marbury’s Digest, of the laws of 
Georgia from its settlement us a British Pro- 
vince tn 1755 to 1800, inclusive. 1 Vol. Quarto. 

Clayton's Compilation, of the laws of the State 
of Georgia, since the political year 1800, to the 
year 1810inclusive. Arranged in chronological 
order &c. By Augustin Smith Clayton, Esq. 1 
Vol. Quarto. 

The foregoing are not the exact title pages, but 
sufficiently descriptive. 


DISTRICT COURTS OF U. STATES. 


This Court holds 4 Stated terms 
in each year, at Savannah ; viz., on 
the 2d Tuesdays of February, May, 
August and November. 

It will be observed that at page 429 of the 
L. Reg. the November term is stated to be held 
at Augusta, on the authority of the Nat. Calen- 
dar, of 1822. But the Courts of the U. S. in that 
Calendar, will not, in many instances, be found 
correct at this time. Ed. 


BAIL. 


We have before mentioned the law 
of our state on this head. (See L. Reg. 
page 443.) 


JUDGMENT. EXECUTION. 


On this head, to what is stated in 
the L. Reg. p. 436 &c. we subjoin the 
following additions. 


Stock—liable to E-vecution. 


By a statute of the last session, (/Vovember 
1822) Bank, and other stocks are made liable to 
be levied upon in execution, by the sheriff. 


Debts of defendants liable to Execution. 


Also, by a law of the same ‘session, persons 
indebted to defendants, against whom suits are 
brought or judgments heretotore or hereafter 
obtained, may be garnished by plaintiffs or their 


H, P rince, Esq. 1 Vol. 8vo. of the attornies, and compelled to answer on oath what 
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he or they is or are indebted to such defendants | 4dm/’n of the rights, ‘credits and other real and 
&c; in the same manner as is provided in our | Personal estate and enjoy the same without be- 
attachment laws. ing subject to distribution. 





[Articles exempted from Execution. 


By a law of the last session (1822—3) an Act 
was passed exempting from levies and sale, on 
account of debts contracted after the first day of 
March, the following articles, viz: “ two beds 
and bedding, common bedsteads, a spinning wheel 
and two pair of cards, a loom, and cow and calf, 
common tools of his trade, and ordinary ceoking 





utensils, and ten dollars worth of provisions ; and 
vesting the property of the same in the Inferior 
Court, to be appropriated to the benefit and use 
of said family, so long as the defendant shall re- 
main insolvent. Ed. ] 


DESCENTS. DISTRIBUTION. AD- 
VANCEMENT,. 


On this title, to what is stated be- 
fore, L. Reg. 440 dc. we add the fol- 
lowing. 


Real and personal estate, distribution. 


During the winter of 1821, a law was passed 
providing “that when any person having real and 
personal estate shall die intestate, the same shall 
be considered altogether, of the same nature and 
upon the same footing as to distribution, which 
shai take place agreeably to the acts of 12 Dec. 
1784 and 23 Dec. 1789. 


Advancement. 


As to advancement, the act provides, that when 
there shal! be a child or children of an intestate 
who shall have any estate by settlement of the in- 
testate, or shall be advanced by the intestate, in 
his or her life time, by portion or portions equal 
to the share which shall by distribution be allotted 
to the other children to whom such distribution 
shall be made, in that case such children shall re- 
ceive no further distribution of the estate. And 
whenever such settlement or advancement shall 
not be equal to the distributive share, then so 
much of the surplusage of the estate as shall 
make the estate of all the children equal, shall be 
distributed &c. provided such advancement, when 
brought into hotch-pot, shall be estimated accor- 
ding to the value of the property at the time such 
advancement was made, and no interest be al- 
lowed thereon. 


Feme Covert dying, husband to take &c. 


The act also provides, that in case of a feme 
covert dying, the husband may demand and have 





ESTATES TAIL. 


On this head, mentioned in the 
L. Reg. p. 420, we add the following, 


Estates Tail vest a fee in the donee. 


At the same session, an explanatory law pas- 
sed, relating to the 5th sec. of the act of 1799, to 
prevent Entails. It provides that all gifts, grants, 
bequests, devises, and conveyances of every kind, 
wi.ether of real or personal property, and exe- 
cuted in such manner or expressed in such terms 
as that the same would have passed an estate tai! 
in real property by the Stat. of West. 2. (known 
as the statute de donis &c.) shall be held &c. to 
vest in the person to whom the same may be 
made an unconditional fee simple estate, unless 
a less estate is limited by such conveyance. 


DOWER. 


On this subject, we add as follows. 

What is said on Descents, Distribution, Dower 
and Curtesy, in pages 440, 441 of the L. Reg. 
may be considered as our law on these heads, 
It may repeated however, that the right of 
dower™ere, stands on the footing of the com- 
mon law, that is, the widow is entitled to a life 
estate in one third of all the real estate whereot 
the husband was seized of an estate of inheritance 


in his life time. 
But she, in lieu of dower, may elect to take 


a child’s part of the real estate within 12 months 
after the death of her husband, and then she 
takes such part absolutely in fee, and has no 
more. Ifshe does not so elect within that time, 
she takes her dower. 

As to the personal estate she, always, on intes- 
tacy, takes a child’s part absolutely, where there 
is a child or children; and if there be no child 
or representatives of children, she will take a 
greater portion. (See L. Meg. p. 440.) 


CURTESY. 


On this we make the following 
remarks. 

As to Curtesy, you will observe, that it cannot 
take place here, as by the intermarriage, all the 
wife’s estate real and personal vests in the hus- 
band absolutely, and upon her death he is enti- 
tled to adm’n and takes in virtue of that all her 
real and personal estate, without liability to distri- 
bution... (See L. Reg. 441. and the late act of 
1821, above noticed.) 
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LIMITATION OF ACTIONS. 


You will please to add the expla- 
nation which follows, on this title. 


The law, as represented on thishead (L. Reg. 


442) is not altogether full or correct, it should 
be further stated, that by our statute of Dec. 2, 
1813, no saving is allowed to operate in favour 
of any persons whose grants issued prior to the 
revolution and who were then subjects of any 
“ foreign nation.” 

And that, (by statute, Dec. 18, 1817) the lim- 
itation, when it has commenced running, shall 
not operate so as to defeat the interest acquired 
by idiots, lunaticks or infants after its commence- 
ment, but the operation shall cease until the dis- 
ability is removed. 

And by the same statute, that persons residing 
out of the state shall not be entitled to any right 
or exemption by the statute of limitations, not en- 
joyed by citizens resident in the state. 





USURY. INTEREST. (See L. R. 445.) 


The following are news-paper no- 
tices, of acts passed at the last ses- 
sion of the Georgia Legislature 
1822—3. Ed. 


During the session, an act was passed abolish- 
ing penalties or forfeitures for usurious contracts. 
All specialties and contracts of whatever kind, on 
which a rate of interest is raised, above eight per 
cent per annum, are declared not to be void, but, 
if the enforcement of them is sought by action 
at law, then the principal alone which is due, is 
recoverable. 


TAX ON BANK STOCK OF U. S. 


A tax was also laid, by the same Legislature, 
of thirty-one and a quarter cents on every hun- 
dred dollars, owned by any persons, in Georgia, 
of stock in the Bank of the U.S. 
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RULES or tHE SUPERIOR COURTS 


OF THE 


OAKMULGEE DISTRICT. (1) COMMON LAW RULES. 1821. 


as 


I. 

The order of pleading shall correspond with 
that laid down in Blackstone’s Commentaries, so 
far as is compatible with the statute law of this 
state. 

II. 
Amendments. 

When there is a legal cause of action, plainly 
and distinctly set forth in the plaintiff’s declara- 
tion, and a copy of the declaration and process, 
served on the defendant according to law, every 
defect or objection for any formal variance be- 
tween the allegation and the proof shall, on mo- 
tion, be amended without delay, or additional 
costs.—See Stat. of 1818. 


IIT. 

But if the plaintiff amend his declaration after 
the cause is at issue, so as substantially to change 
the nature of his demand or cause of action, and 
substantially vary the defence, the defendant may 
continue the cause—and if the defendant substan- 
tially change his plea or answer, the plaintiff may 
continue. Such amendment of declaration, plea 
or answer will not be allowed after a cause has 
been submitted to the Jury, except after the ap- 
peal, is entered, er a nonsuit has been awarded, 
and the cause reinstated. 


IV. 
Double Pilea. 
A defendant may by authority of the statute 
of 1815, file as many answers as the law allows, 


to the action brought against him, whether such | 
answers be contradictory or not.—See Stat.18138. | 


V. 
Attornies. 

Applicants for admission to the Bar of this Cir- 
cuit, must apply by petition in writing to the 
court, accompanied by satisfactory testimony of 
their having studied the law for a reasonable time 
—of their good moral character—of their being at 
least twenty-one years of age—and must undergo 
a satisfactory examination in open court, and if 
found qualified, shall take and subscribe the fol- 
lowing oath. 1, A.B. do solemnly swear, (or 
affirm, as the case may be,) that I will justly and 


(1) Being the 1st District, in which Milledge- 
ville, the seat of Government is situate. Ed. 











uprightly demean myself according to law as At- 
torney, Counsellor and Solicitor, and that I will 
support and defend the constitution of the United 
States, and the constitution of the state of Geor- 
gia—So help me God. 


Form of Attornies Commission. 


Know all men by these presents, that at the 
present sitting of this court, 4. B. made his ap- 
plication for leave to plead and practice the law 
in the several Courts of Law and Equity in this 
state—whereupon the said .4. B. having exhibit. 
ed satisfactory evidence of moral character, and 
having been examined in open court and being 
found well qualified and skilled in the laws, he 
was admitted by the court to all the privileges 
of an Attorney, Counsellor and Solicitor in the se- 
veral Courts of Law and Equity in this state. In 
witness whereof, the presiding Judge has hereun- 
to set his hand, and caused the seal of the court 
to be affixed this day of 18 

For which commission, an attorney shall pay 
the clerk five dollars. 

VI. 
Entry of Satisfaction. 

A plaintifi’s attorney whose name appears to 
a judgment or execution, on which payment has 
been made, either in whole or in part, shall enter 
an acknowledgment thereon, or of record, and 
when such execution is satisfied, such attorney 
shall return the same, or cause it to be done, 
together with such entry, to the court from 
whence it issued at the next term thereafter. Any 
atiorney failing to comply with this rale, on or 
before the last day of the term succeeding such 


, payment, shall be considered in contempt, and 
| pay a line of ten dollars. 


Vil. 
Bail. 
Exceptions to Bail must be taken at the term 
to which the bail bond is returned. 
Vill. 
No attorney or other officer of court shall be 
taken as bail, or as security on appeal. 
Xx. 
Claims. 
In cases of Claims, as the burden of proof rests 
with the plaintiffin execution, he is entitled to 
the conclusion, and must pay the jury fee—and 
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no claim case shall be continued, but on very 
special showing. 
X. 


Commission. 


When a commission and examination of a wit- 
ness pursuant thereto, is returned by the party 
or his agent, it must be made to appear to the 
court, that such packet is sealed and directed to 
the Clerk or Court—that it has not been opened 
or altered since it was received from the commis- 
sioner or commissioners. If sent by mail, the 
Postmaster where it was deposited, must certify 
that he received it frem one of the commissioners, 
and torwarded it by mail, and the Postmaster 
where it was sent, must certify that it came by due 
course of mail, and that it has not been out of his 
possession until it was delivered. 

XI. 

When a commission, issued by the Clerk to ex- 
amine a witness or witnesses, shall not have been 
returned, that shail be no ground of continuance, 
unless the party sueing out the same, his agent 
er attorney shall, on oath state the facts to 
be proved by ithe witness or witnesses to be ex- 
amined, and that he or she verily believes, that 
he or she wil! be able to prove such facts by the 
testimony of such wituess or witnesses—and un- 
less the court shall be of opinion, that the facts so 
specified, would be material and competent in 
the case, and that due diligence has been used 
to obtain such evidence. In all written applica- 
tions for a continuance, if the adverse party will 
admit that such absent witness or witnesses would 
testify to the facts stated if present or examined 
by commission, the same shall be received and 
considered in the trial of the cause as evidence, 
and such application shall not prevail for that 
cause only. 


XII. 
When a cause is proceeding ex parte, interro- 





gatories may be served by depositing a cepy in | 


the Clerk’s office, and posting a notice to that | 
effect on, or at the court-house door, addressed 
to the party in default, thirty days before sueing | 
out the commission. The time allowed for the 
issuing and returning of a commission from any | 
part of the United States, if less than one hun- 
dred miles distant from the place of trial, shall be 
one month—if at a greater distance, and less than 
five hundred miles two months—if at a greater 
distance than five hundred miles, three months— 
and from any part of Europe eight months. 


XIII. 
Continuance. 
No ease shall be continued at common law 
more than once by the same party, but for pro- 





vidential cause. 


XIV. 

In applications for continuances at common law 
upon the ground of the absence of a witness, it 
must be shown to the court that the witness is 
absent—that he has been subp@naed—that he re- 
sides in the county where the case is pending— 
that his or her testimony is material and compe- 
tent—that such witness is not absent by the per- 
mission, directly or indirectly, of such applicant 
that he or she expects and believes that he or 
she will be able to procure the testimony of such 
witness at the next term of said court—and that 
such affidavit or application is made, not for delay, 
but to enable the party to procure the testimony 
of such absent witness or witnesses. 


XV. 
Continuances on Appeal. 
No appeal case shall be continued more than 


twice by the same party, but for unavoidable - 


providential cause. 
XVI. 

All applications for continuances after the first 
term or appeal, must be supported by a special 
showing, setting forth specially the facts the par- 
ty expects to prove by the absent evidence, wit- 
ness or witnesses, his name, his residence, the 
steps taken to procure the testimouy, his expec- 
tation to procure such testimony at the next 
term—that he or she cannot go safely to trial 
without such testimony. And no case shail be 
continued after the parties have pronounced them- 
selves ready, and struck or agreed upon a jury, 
but for cause arising thereafter, of which the 
party by reasonable vigilance could not have 
been apprised. 

XVI, 
Divorce. 

In divorce cases, the plaintiff shall file a sche- 
dule of the property of the parties, according to 
law, or the cause will be dismissed. 

XVII. 
Dockets. 

Dockets of original writs and process, writs of 
certiorari, Equity cases, cases of illegality, claim 
and appeal dockets and Lar motions, shall be 
made out by the Clerk with the proper entries 
thereon, who shall furnish two fair and correct 
copies of the same, the one for the use of the 
court, the other for the Bar and parties. And he 
shall deliver the same at the first opening of the 
term, and all cases shall be tried and cailed in 
the order in which they stand docketed without 
any preference. In calling the docket, a differ- 
ent order may be pursued by the court in 
its discretion, for the purpose of giving facility 
and expedition to its proceedings. 

XIX. 
On a peremptory call of the docket, no case 
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shall be postponed, except by consent of parties, 
and in that case, the cause shall go to the heel 
of the docket. 

XX. 

Clerk’s and Sheriff’s shall keep execution dock- 
ets, in which shall be noted all judgments, the 
time of issuing execution, the date and amount 
thereof, what payments have been made thereon, 
by whom made, and to whom delivered; and all 
entries contemplated by the act passed 15th No- 
vember, 1810, to define the duties of Clerks and 
sheriffs. The clerk shall also keep a subpena 
docket ; and sheriffs shall keep a Bench warrant 
docket, or pay a fine of ten dollars for the first 
violation of this rule, and for every subsequent 
violation, be subject to be fined at the discretion 
of the court. 

XXI. 
Examination. 
Witnesses shall first be examined by the party 


introducing them, then cross-examined by the 
adverse party, and after a second examination by 


each party, further examination shall not be had, 
but by leave of the court first had and obtained, 
and then only upon the suggestion of new mate- 
rial fact or facts. 

XXII. 

When interrogatories, commission and exami- 
nation of a witness or witnesses, taken pursuant 
thereto, are submitted to the counsel for inspec- 
tion with regard to their admissibility, they shall 
examine with regard to the legality of their ex- 
ecution only. 

XXiIil. 
Mlegality. 

Sheriffs shall not receive affidavits of illegality 
on account of partial payments made on execu- 
tions, unless the defendant shall first pay the bal- 
ance which he admits to be due. 

XXIV. 

Sheriff’s shall not receive any second affidavit 
of illegality when it contains the same points or 
grounds on which the first has been overruled— 
and if the second contain other grounds, the par- 
ty making the same, must swear the facts con- 
tained in the second were unknown to him at 
the time of filing the first affidavit. 

XXYV. 

Sheriff’s shall not delay proceedings under a 
feri facias, for cause of illegality originating prior 
to Judgment. 

XXVI. 
Imparlance. 

No imparlance shall be granted or allowed on 
writs of scire facias to enforce recognizances, ei- 
ther on the civil or criminal side of the court. 

XXVITI. 
Lost Papers. 
A person desirows of establishing a copy of a 





lost paper in conformity to the act of Assembly, 
shall present to the court a petition for that pur- 
pose, annexing thereto a copy, as near as the pe- 
titioner can recollect, of the paper by him: ailed- 
ged to be lost or destroyed, together with his af- 
fidavit, and sach other evidence as he may be 
enabled to produce, to show the former existence 
and loss of the said original papers—whereupon 
the court shall direct the said petition and docu- 
ments to be filed in the Clerk’s office, open to 
the inspection of all and every person interested 
therein, and shall grant to such person or persons 
a rule to show cause on or before the first day of 
the next term of said court, why the prayer of the 
petitioner shall not be granted—which rule shall 
be published in one or more of the publick ga- 
zettes of this state, once a month, until the time 
of showing cause thereon shall elapse—at which 
time, upon due proof of such publication, and 
also, that no person has appeared to gainsay such 
application, the court will, upon hearing the ev- 
idence, make such order in the premises, as shall 
be meet and comformable to justice. And if any 
person shall appear to gainsay the prayer of the 
petitioner within the time prescribed by law, 
such person shall file his or her objection thereto 
in the Clerk’s office, in nature of a plea, and’ the 
said petition and plea shall constitute a record, 
on which may be formed an issue either of 
law or fact, according to the circumstances. The 
court may direct the facts to be inquired into by 
a jury for the purpose of informing its conscience, 
though no person has appeared to gainsay the ap- 
plication. When an issue is made up, the court 
may direct by whom the costs are to be paid. 


XXVIII. 

Other papers lost, shall be established by rule 
Nis, at such term as the court may order and 
direct. 

XXIX. 
Motions. 

All motions shall be heard in the order they 

stand upon the motion docket. 
XXX. 

In the argument of motions, the party moving 
shall commence and close the argument, and in 
no case will more than one Counsel be heard in 
conclusion. 

XXX. 
New Executions. 

No new execution shall issue in the place of 
an old one of the same nature, without the judge’s 
order. 

XXXII. 
New Trials. 

On application to the court for new trials, the 
applicant must distinctly state the grounds on 
which he predicates such application—and if the 
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rule Wisi be granted upon any ground depending 
upon matter of fact, a statement of the evidence 
in the case agreed to by the parties or their 
counsel, or sanctiened by the court, must be filed 
in the Clerk’s office forthwith, or the rule will 
be discharged. 


XX XIII. 


A motion for a new trial shall not operate as a 
supersedeas, unless the same shall be made du- 
ring the term at which the cause is tried, and 
then only, if after hearing the grounds of the mo- 
tion, the court shall pass an order to that effect. 


XXXIV. 
Notice to produce Papers. 


Whenever a notice is given to produce pa- 
pers, and a motion is made in court to compel 
their production under pain of judgment of 
nonsuit for default, the motion must be accom- 
panied by an affidavit of the party giving notice, 
that he hath reason to believe, and verily doth be- 
lieve the papers mentioned in the notice to be in 
the possession of the adverse party, and that it 
contains evidence in his behalf, pertinent to the 
issue of the cause. 


XXXV. 

Such affidavit may be made by the attorney 
or agent of the party or other credible person— 
but when the motion is founded on the affidavit 
of such attorney, agent, or other person, the facts 
on which such belief is founded, must be special- 
ly set forth in such affidavit. 


XXXVI. 
Pleadings. 

No executor or administrator shall be permit- 
ted to deny any bill, bond, note, deed, or any 
written instrument, (being the foundation of the 
plaintiff’s action) of his testator or intestate in his 
answer, unless at the time of filing such answer 
he on oath or affirmation say, that he has rea- 
son to believe, and verily doth believe, the same 
to be true. 


XXXVII. 

No party shail be permitted to deny any bill, 
note, bond, deed, or other written instrument, 
which is alledged to have been executed by his 
agent, unless such party shall in his pleadings, on 
oath, deny the authority of such agent. (See 
Amendment, Claims and Motions.) 


XXXVI. 
Presentments. 

When Presentments are made by a Grand 
Jury, of offences of an indictable nature, indict- 
ments shall be drawn out thereon, and the defen- 
dant shall be arraigned and plead thereto, without 
preferring such bill to a second Grand Jury. 





XXXIX. 
Parties or Attornies’ Consent. 
No consent between attornies or parties will be 
noticed by the court, unless it be in writing and 
signed by the parties or attornies. 


XL. 
Resurvey. 

In all cases where a rule of survey is to be ex- 
ecuted, it shall be the duty of the party seeking 
to have the rule executed, to give the opposite 
party the notice required by the order of the 
court; and that fact must be proved by the affida- 
vit of the party, or some other credible person 
on the trial, but if the opposite party were pres- 
ent by his attorney or agent at the resurvey, and 
made no objection, then notice must be presu- 
med. And if the resurvey does not take place 
pursuant to the first notice, a new notice must 
be given and the party wishing to have the re- 
survey executed, must serve the Surveyor with 
a certified copy of the rule of court. 


XLI. 
Recognizance. 

On the return of a bill of indictment by the 
Grand Inquest, “a true bill,” the prosecutor shall 
in every case enter into a recognizance in such 
sum as the court may direct, to prosecute. 


XLIL 
Scire Facias. 

Where a plaintiff or defendant dies during the 
pendency of an action,.a suggestion of the death 
of either party, to enable the survivor to issue 
scire facias to make parties, may be made either 
in term time or in vacation, provided such sug- 
gestion when made in vacation, shall be entered 
by the Clerk on the court docket opposite such 
case, with the date of such entry. 


X LI. 


In case of scire facias to make parties or revive 
eases, where there is one of the defendants living 
in the county where the original case is pending, 
service on him or her, and two Nihils as to the 
other or others who may reside out of said coun- 
ty, shall be sufficient service. And where all the 
defendants reside out of the state, two Vihils 
shall amount to a service—but in every case 
where the defendants reside in the state, one must 
be served, and there must be a return of two 
Nitals as to the others. 

XLIV. 
Baili ffs. 

Sheriff’s shall put the names of all the Bauilifis 
in their several counties into a box, and regu- 
larly draw and summons four to attend each 
court, and if they: fail to attend, after having been 
so drawn and summoned, without sufficient ex- 
cuse, they shall be fined ten doliars for the first 



































































1408 [1821,2] GEORGIA. STATE LAW, AND REGULATIONS. 
GENERAL APPENDIX. 


day’s absence—and for every subsequent default, 
at the discretion of the court. 
XLV. 
Serving Process. 

When civil or criminal process shall have been 
delivered to the Sheriff or his deputy, it shall be 
served or levied as the case may require, if prac- 
ticable. But if no levy or service has been made 





in conformity with the exigeney thereof, he shall 
state specially in his return the cause why such 
service or levy has not been effeeted—and if pro- 
perty levied remains unsold, it shall be his duty 
to state the cause of its remaining unsold. And 
if a Bench warrant has not been served, the cause 
why it has not been served. (See Dockets, Ilie- 
gality, &c.) 


Ee 


RULES IN EQUITY. 


I. 
Service of Process. 

Bills in Equity having been read and sanction- 
ed by the Judge and delivered to the Clerk, the 
process ordered shall issue, a copy of all which 
shall be served on the defendant or defendants at 
least thirty days before the term to which the 
process is made returnable. 


II. 
Pleadings. 

If the defendant to a bill wish to plead, answer 
or demur, (not demurring alone,) he shall do so 
at the term to which the bill is made returnable, 
unless upon cause shown, the court shall deem it 
proper to allow further time to answer. 


HT. 

All pleas and demurrers shall be filed on or 
before the opening of the court, on the second 
day of the term to which the bill is made return- 
able, and notice given to the adverse solicitor or 
party, or such plea or demurrer will be overru- 
Jed, and the defendant ordered to answer. 


IV. 

Ifthe plea or demurrer be overruled at the 
first term, or if exceptions should be filed to an 
answer and sustained by the court, a rule shall 
be taken that the defendant do answer fully on 
or before the first day of the next term, or the 
bill shall be taken pro confesso, and the case set 
down for trial, and the complainant be permitted 
to proceed exparte. 

V. 

If an answer be ruled insufficient at the first 
term, the court will grant time to amend or file 
a supplemental answer in its discretion, accord- 
ing to equitable principles. 

Vi. 

Tf the defendant or defendants to a bill reside 
out of the state after service, the Clerk, on mo- 
tion to the court, may be ordered to issue a com- 


mission, to take his, her, or their answers, and | 


when so taken, shall be returned as the examina. 
tion of witnesses on interrogatories filed. 
Vil. 
After answer is filed and received by the ad- 
verse party, or determined sufficient by the court, 
the complainant shall file his or her replication, 


or the cause will be heard on the bill and an- 
swer alone. 


Vili. 
Bills praying a We exeat, injunction, guia timet 
or discovery in aid of common law proceedings, 
shall be sworn to. 


IX 
After bill filed, a Ne exeat may be granted 
on motion or petition in writing and affidavit, 
showing equitable grounds to the court. 


X. 
Execution. 

A decree or verdict in Equity for a specifick 
sum, may be enforced by execution as at common 
law, but when a decree is for specifick perform- 
ance, or to do a particular thing or things, by 
other process in Equity. 


XI. 
Continuances, 

If a bill should stand continued, in consequence 
of a defect in the pleadings on the part of the 
complainant, it shall be continued at his or her 
jnstance. If the cause should stand continued, in 
consequence of any defect in the pleadings on the 
part of the defendant, it shall be continued at the 
instance of such defendant. 


XII. 


No Equity cause shall be continued more than 
twice, by the same party. 


XIIL, 
If the defendant or defendants fail to plead at 





the first term after service, such default shall op- 
erate as a continuance on his, her or their part. 
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XIV. 
A subsequent application for a continuance by 
a party who has once continued an Equity cause, 


must be supported by very special showing. 


XV. 
Rules Nisi. 


Ali Rules Nisi, or to perfect service by publi- 
cation, either in Equity or common law, that 
are not made absolute er enlarged at the time at 
which the party is required to show cause, unless 
otherwise specially ordered by the court, shall be 
considered as discharged. 


XVI. 
Injunction. 
When a bill praying an injunction is presented 





to the judge for his sanction, there shall be annex- 
ed to it the Clerk’s certificate of payment of costs, 
and security being given as required by law; ad- 
ditional security may be ordered if circumstances 
require it. The same rule shall obtain on appli- 
cations for writs of certiorari. 


XVII. 
Notice of Amendments &c. 


Whenever a bill is amended, or a supplemen- 
tal bill, plea, answer, demurrer or exceptions is 
filed, notice shall be given forthwith to the ad- 
verse solicitor or party, of the filing of the same, 
or such amendment, plea, answer, demurrer or 
exceptions shall be overruled 
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STATE OFFICERS. 1822, 5S. 


Governor. William Hendricks. 


1823. 

The other state officers mentioned 
in the LZ. Reg. ‘Indiana,’ 450, con- 
tinue. 

The residence of the Attorney General, (Mr. 
Moore,) is at Corydon, and not at Columbus as 
stated answer 5, p. 450. 

Thatofthe District Attorney, (Mr. Dewey) is 
at Paoli, Orange Co. and not at Madison, Jeffer- 
son Co. as mentioned answer 9, page 451. 


LAW BOOKSe 


“The Indiana Justice and Far- 
mer’s Scrivener,” containing the of- 


fice and duty of justices of the peace ; 


sheriffs ; clerks ; coroners 5 constables; 
township officers ; ;jurymen and gaol- 
ers. Also, the most correct forms of 
deeds; mortgages; leases; releases; dis- 
charges; powers of attorney; bonds; 
obligations; notes; bills of exchange, 
&c. To which is added the Constitu- 
tion of the State of Indiana.” By a 
Gentleman of the Bar. Indianapolis. 
Pub. 1822. 


Revision of the State Laws. 


The legislature have appointed governor Hen- 
dricks to revise and compile the statutes, in the 
place of Judge Parke, whose ill health compelled 
him to decline the undertaking. (See the note on 
this, L. Reg. * Indiana,’ 451.) 


JUDGMENT AND EXECUTION. 


You will please to make the fol- 
lowing corrections under this head. 


At answer Wo. 42, L. Reg. 458, “ Indiana,” 
the following expressions require to be qualified, 
viz. unless it bring one half its appraised value, 
no sale can take place at any time.” 

The words of the act, in this particular, have 
heen thought ambiguous, but it is now the set- 
tled construction, that where a debt has been re- 
plevined, the land of the obligors in the replevin 
bond, may be sold for what it will bring. 





forthcoming bond. 


Under the same head, to Quest. Wo. 47, page 
459, no answer is made. 

The only case in which our laws authorise forthe 
coming bonds is, where personal property levied 
on is claimed by any one, other than the defend- 
ant. In this case it is made the duty of the she- 
riff to summon a jury of 5 freeholders before a 
justice of the peace, who decide the question of 
property subject to an appeal to the circuit court. 
On every such appeal the sheriff is required to 
leave the contested property with the person in 
possession, on his executing a bond with security 
for the delivery of the same to whomsoever it 
shall be adjudged on the appeal. The supreme 
court has decided, that from the appellate juris- 
diction of the circuit court in this class of cases, an 
appeal lies to their court. 


CAPIAS AD SATISFACIENDUM. 


On this head, add the following : 
Imprisonment for debt, abolished. 


An act was passed at the late session of the le- 
gislature (1822-3,) entitled “‘an act to regulate 
the writ of capias ad satisfaciendum and to abol- 
ish imprisonment for debt unless for fraud.” TI 
have not the act before me, but the provisions 
correspond pretty much with itstitle. They pro- 
hibit all imprisonment of the persan (on execu- 
tion) unless oath is made by the plaintiff in exe- 
cution, of secretion of property, or that the de- 
fendant is about to abscond. My recollection of 
the act does not enable me to give the precise 
terms of the oath. 

See what has been before stated generally, on 
the ca. sa. and the insolvent law. L, Ree. ¢ Indi- 
ana, 459, 460. 


WIDOW. DISTRIBUTION. 
Allowance to Widow. 


By another act at the same session, $100 worth 
of the goods and chattels of her deceased husband 
is allowed to the widow in preference to all cre- 
ditors whatsoever. 


Distribution to widow on intestacy. 


In your note (3) L. Reg. ‘Indiana,’ p. 465, you 
observe, that it does not appear that the widow, 
in case there be chi/dren, takes any part of the 
personal estate. 

At the time of those answers it was my impres- 





sion, that no provision was made in that case, un- 
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der our statutes, for the widow. And in reality 
none had been made in the Rev. Code of 1818, 
which I consulted on the occasion. 


But this casus omissus, for it really was one, 
was supplied by am act passed in 1819, which es- 
caped my research when I was answering your 
questions. The acts of that session were few in 
number, not of general importance and almost 
out of print, and I overlooked it. 


But the omission you advert to, and which I 
was as much surprised at when I drew the an- 
swers as yourself, is corrected in the act of 1819 : 
by that, in the case of a widow and children, she 
is entitled to one third of the surplusage of the 
personal estate of the husband, after payment of 
debts. 

Our law, therefore, on the subject of distribu- 
tion to the widow, is conformable to the laws of 
other states in this particular. 


As to the right of distribution under other cir- 
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cumstances, see ‘Descents,’ ‘ Distribution.” J, 
Reg 462, 463. Indiana.’ 


LIMITATIONS. L. Reg. Indiana, 464, 


On the subject of limitation of ac- 
tions, on the article of ejectment, a 
slight error occurred in the MS, 
from my not examining the act 
which passed in 1820, with suflicient 
minuteness, which please to correct 
as follows : 

This was the first act which limited ejectments, 
but there is a proviso that it shall not extend to 
such as may be brought at any time within 5 years 
from its passage. Beside this, there is a saving 
to infants, femes covert, non compos and persons 
beyond sea, for five years after disability removed. 
So that, in reality, we have no limitation, at pre- 
sent, to actions of ejectment. 


RULES OF THE SUPREME COURT. 
1817. December Term. 


I. 
-Motions may be made immediately after the 


orders of the preceding day are read, and the opi- 
nions of the court delivered in; but at no other 
time, unless in cases of necessity, or in relation to 


a cause when called in course. 
I. 
Motions are to be made by the attornies in the 


order in which their names stand on the record, 
but no one to make more than one motion at a 


time. _ Ti 
When a motion is founded upon a matter of 


fact, it must be supported by affidavit. 
IV. 


Reheurings must be applied for by petition in 
writing, setting forth, the cause or causes for 
which the judgment or decree is supposed to be 
erroneous. The court will consider the petition 
without argument, and if a rehearing is granted, 
direct it to one or more points as the case shall 
in their opinion =, 

When a case is submitted without argument, 
each party shall furnish the court with a written 
statement of the points to be relied on, signed by 
counsel; but when the case is to be argued, such 
statement must be submitted to the court ata 
convenient time before the calling of the case. 


In every cause brought before the court for tri- 
al, one counsel for the plaintiff must open his 
cause, he will be answered by the counsel for the 
defendant, who will be replied to by one of the 
plaimtiff’s counse!, and this will end all discussion. 


VIL. 
But two counsel will be allowed to argue on 
one side of any cause without leave of the court, 





which may never be asked for unless in a case of 


importance and difficulty. 
Vill. 
On motions and collateral questions, but one 


attorney will be heard on either side, without 


leave of the court. 
IX. 
The punctual attendance of counsel can never 


be dispensed with when the court is sitting, but 
for some reasonable cause, and therefore, every 
suit which may be dismissed for the non-attend- 
ance of counsel, without such cause previously 
made known to the court, shall be at his costs. 


X. 
The clerk of this court shall not suffer the pas 


pers inany case to be taken from his office at any 
time by counsel, nor during the term from the 
court room, but by one of the judges. 

I 


That in appeals, the same rules shall be observ- 
ed with respect to assignment of errors as in writs 
of error. 

1821, Muy Term. 
XU. 

That in writs of error, when a supersedeas is 
granted, the plaintiff in error may execute the 
bond for the due prosecution of the writ of error 
in the clerk’s office of the circuit court, where the 
judgment was given, with security to be approved 
of by the clerk of said court, in a sum sufficient to 
include the judgment, and all costs that may ac- 
crue on the writ of error. A certified copy of 
which bond must be filed with the papers in the 
clerk’s office of this court, on or before the first 
day of the term next ensuing the granting of the 
supersedeas. 





Se 


yer 
but 
ry 
nd- 


pas 
ny 
the 


rvs 
rits 


3 is 
the 
ror 
the 
ved 
t to 
ace 
of 
the 
rst 
he 


(1821,2.] INDIANA.  sTATE LAW AND REGULATIONS. 141% ey 


INDEX iy 


























To tHe Rutes or THE Supreme Court. Mil 
. See Page 1412. ‘hi : 
Affidavit, No. Rule. a 
necessary—to support—a motion—when. - - : . e 3 i : 
Appeal, : 5 
Assignment of errors on—how. . - - : - . il i 
Argument, (See Rehearing.) | 
where case submitted—counsel to furnish points—how. . - : 5 } ty 
argued how. . ™ a ib. aan 
Assignment of error, i | 
on appeal—how to be. - - « . . . ‘ - 11 ft i 
Attornies, (See Counsel.) ne 
order of making motions. - - . - - - - 2 mith 
to make—but 1 mot. atatime. - - - - - “ - 15 ni 
Briefs, (See points.) : aa 
Counsel, (See Attornes.) W 
on trials—order of speaking. Rule. . - - : . 6 ba 
2 only to be heard—on a side—except. - - ~ . ° 7 
but one —— on motions &e. - - ~ - . ° 8 
attendance of—not to be dispensed with—nisi. - - - - . 9 
to pay costs—of causes dismissed—when. - - - ° a id. 
Error, (See Assignment of Error.) 
bond for prosecution of—how executed. Rule. - - ° . 12 
what sum to contain. - - - . ib. 
copy to be filed—when. - - - - ib. 
Motions, 
when to be made. . - - - ° - . i 1 
in what order—by attornies. - - - - - - © 2 
founded on a fact—to be verified—by affidavit. - - - . s 
Papers, Files. 
not to be taken from office. Rule. - - - . . m li 
from the court room—when. - . - - - ib. 
Points, 
relied on—in arguments—to be furnished. . - - - 6 
Rehearing, 
applied for—how. Rule. . - - . ° ‘ . 4 
petition for—what to contain. - - ° . ~ ‘s ‘ ib. 
to be considered—without argument. - - - - ib. 
if granted—points for argument—-how directed. - - - ° ib. 
Trial, 
order—of proceeding at—by counsel. . - - . . 6. 7. 8 9 
CORRECTION. 
Page 453, 19th line—for ‘ direction’ read ‘ discretion.’ 
MISTAKE. 


By mistake, the Rules of the Supreme Court of Missouri and the 
Index to them, will be found at pages 470, &c. of * Indiana,” and entitled 
as the rules of the Supreme Court of Indiana. The “ Rules” on the pre- a 
ceding page, 1412, are those which belong to Indiana. Ed. at 
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LAWS—LAW BOOKS. 
Revised Laws. 


‘The general laws of Massachu- 
setts, from the adoption of the Consti- 
tution (1) to February 1822.” With 
the Constitution of the United States 
and of this Commonwealth, together 
with their respective amendments, 
prefixed. Revised and published by au- 
thority of the legislature, in conformi- 
ty with a resolution passed 22d Feb. 
1822. By Asahel Stearns and Lemuel 
Shaw, Esqrs. Commissioners. The- 
ron Metcalf, Esq. Editor. 2 Vols. roy. 
8vo. Pub. by Wells and Lilly, Bos- 
ton. 

“* Massachusetts Term Reports,” 
Vol. 17th. (2) published by Cum- 
mings and Hilliard. Boston. 


Law Books published by Wells and 
Lilly, Boston. 


Maule and Selwyn’s Reports, 4 
Vols. 

[These Reports are a continuation 
of East, and comprise cases argued 
and determined in the court of king’s 
bench from the 53d year of Geo. iii. 
{1813) to the 56th, (1816.)] 

Barnewall and Alderson’s Reports. 
4 Vols. 

[Continuation of Maule and Sel- 
wyn, and comprise the cases from 
58th year of Geo. iil. (1817) to the 
2d. Geo. iv. (1821.)] 

Gallison’s Reports. 2 Vols. 

(1) March 2,1780 Ed. 


(2) Including, I presume, the cases determined 
t@ 1821—22. See LZ. R. “ Mass.” 477, &c. Ed. 





[Cases argued and determined in 
the Circuit Court of the United 
States for the first circuit, N. Hamp- 
shire, Massachusetts and Rhode Is- 
land, Judge Story presiding, for the 
years 1812, 13, 14, 15.] 

Mason’s Reports. 1 Vol. 

{Continuation of Gallison, and 
comprises cases determined in the 
years 1816, 17, 18.] 

Second volume of Phillips on Evi- 
dence, with notes and references to 
American authorities, by an eminent 
Counsellor at Law. 


Law Books in press by Wells & Lilly, 
Boston. 

Vols. 5, 6, 7, of Taunton’s Re- 
ports, will be published in May. 

Second volume of Mason’s Reports. 

Russell on Crimes. 2 Vols. Edited 
by Daniel Davis, Solicitor General 
of Massachusetts. 

Practical Treatise upon the au- 
thority and duty of Justices of the 
Peace in criminal prosecutions. By 
Daniel Davis, Solicitor General of 
Massachusetts. 

5th volume of Maule and Selwyn’s 
Reports. 

5th volume of Barnewaill and Al- 
derson’s Reports. 


GUARDIANS. 

Page 515, * Massachusetts,”’ (ZL. 
Reg.) I am requested by the gentle- 
man who contributed to this article, 
to state “ that the answer to No. 
106, is in part erroneous. (Guar- 
dians may be appointed by will, in 
Massachusetts.” Ed. 
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Administration. 
A liens. - 
Aliuvion. - 
Attachment. 


Attornies and counsellors. 


Bail. » 
Baron and Feme. 
Bastards. - 


Bills of exchange. 
Book Accounts. 


Chancery—decrees in. 


Choses in action. 
Conveyances. 


Courts. (United States.) 


Courts. (State.) 


Curtesy. : 
Descents. © 
Distribution. 

Divorce. - 


Dower. (See Conveyances. No. 16, 17.) 


English Law Books. 
Entuils. ° 
Estates for life. 


Fishery. - 
Frauds—statute of. 


Fraudulent—Conveyances. 


Guardianship. 


foterest. . 
Insolvent estates. 
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Page Page 
515 | Insolvent Law. - 503 
be Joint-tenancy. - - - 516 
520 Judgments ard Executions. - 500 
485 | Landlord and Tenant. . - 521 
Lands—Pubhck. - - . 523 
5141 Vaws—Law Books. - ; 475. 1A15 
517 Limitations. - - - 510 
eee Legislature—meeting of: - - 475 
= Letters of Attorney. - . 515 
Payment of Debts by Ex’ors &c. - ib. 
522 Promissory notes. : - - 518 

§21 
495 } Rules of Practice in Chancery. - 524 
475 Index to. - ” - 544 
487 | Rules of the Supreme Court. . 527 
509 Index to. - - - 546 
Rules of the Boston Court of Common Pleas. 537 
508 Index to. - - - 550 
599 | Rules of the Bar of Suffolk county. 558 
520 Index to. : ° ‘ 563 

509 
Seals. - - - - 516 
523 | Seat ef Government. ° ° 475 
509 | Set-off. ° . ° ° 521 
522 | State-Officers. ° ° ° 474 
ate Printer. - - : 494 
517 ' Taxes. - - - - 512 
i. United States Officers. - - 475 
5. 1415 | Uses and Trusts. - « > 517 
Usury. - - - - ib. 

517 
523 } Wills - : - 504 
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| No further account of any change, in the publick officers or laws of this state, has been received. 
See L. #. § Alabama’ 566 &e. Ed.] 1h ol 


CORRECTION. e 


At page 589, Rune 6, for ‘ word’ read ‘ record.’ i 
— | 


INDEX, | 
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LAWS. LAW BOOKS. 


No law books have been published in this state, 
but those before mentioned. See L. R. ¢ Mis- 
souri,” 599. 

William Harper, late Chancellor, and H. S. 
Geyer, Esgrs. have been appointed “ Revisors 
of the Laws;” to make report to the next assem- 
bly. 

OFFICERS. 

Attorney General, Rufus Easton, St. Charles, 
Clerk of the D. Court U.S. Isaac Barton. St. 
Louis. 

Clerk of the Supreme Court at St. Louis, 
Thompson Douglass, Esq. Other officers, men- 
tioned in the original questions, remain. See L. 


R598. 
Salaries. 


The governor’s salary is reduced to $1500 af- 
ter the Sd Monday in November 1824. The sa- 
laries of the judges of the supreme court, to 
$1100, and of the circuit judges to G1000 each. 
This is payable in the depreciated paper of the 
state, and is equal to about $500 specie. Some 


of the judges have resigned, and others probably 
will. 
COURTS. 


The article of our constitution creating a chan- 
cellor, has been abolished, and his jurisdiction vest- 
ed exclusively in the circuit courts. 

Also that article which fixes the “ tenure of the 
offices of the judges.” The term of office is now 
limited. 

Rules of Court. 


The “ Rules of the Supreme Court of Missou- 
ri” by mistake, are printed at p. 470 &c, of the 
L. R. as the rules of the supreme court of Indi- 
ana. Ed. 


MISCELLANEOUS. 


{ After transmitting the printed copy of the arti- 
cle “ Missouri” p. 598, to the gentleman at St. 
Louis, who furnished the MS. | received from 
him a list of the following additions, corrections 
and explanations. Ed. ] 


CONVEYANCE. (1. #. 604.) 


Dower. 


Answers. 


No. 11. The editor’s note to the matter under 
this question, at p. 606, is right. We have a stat- 
ute to that effeet. 

No. 15. Note (2) This is correct. The forms 
sent were such as | obtained from officers of long 
experience here, in taking the proof and acknow- 








ledgments of instruments ; and from the Digest of 
Geyer, in which are inserted forms &c. 

No. 16. Not having a copy of the answers sent 
to you, Iam uncertain whether you were inform- 
ed that we have a statute saying, “ that the wife 
may relinquish dower by joining her husband in 
the conveyance and appearing before a proper ac- 
knowledging officer, who examines her separate 
and apart from her husband. The acknowledg- 
ment is before any officer authorised generally to 
take acknowledgments. The form of the certifi- 
cate endorsed in such case, has been sent to you. 
[See “ Missouri,” L. I. 606—7. Ed.) 

As to dower, a title in the Missouri law, of which 
you very justly complain, it must be admitted that 
the statutes on this subject would lead one to sup- 
pose that it is here a creature of statute entirely, 
except in the case of alienation before the death of 
the husband: or rather that it is abolished and some- 
thing substituted in its stead, having only those in- 
cidents with which the statute has clethed it. Be- 
fore despatching my answers, I conversed with 
several of our most intelligent lawyers, (which in 
the absence of judicial decisions was all I could do) 
who supposed that dower was not abolished here- 
Such at least has been the prevailing opinion ; and 
it is still the practice to take the wife’s acknow- 
ledgment in all conveyances of land. 

I said in the absence of judicial decisions : some 
decisions, though not authoritative ones, have 
been made on this subject; and the wife's claim 
to her portion in lands alienated during coverture, 
without her joining in the conveyance, has been 
sustained. [See * Missouri,” 1. £2. 607, 8, 619. 
620. Kd. J 


JUDGMENT. Execution. (Z. /?. 610.) 


No. 37. ‘ First execution delivered,’ is correct. 

No. 43. By statute the sheriff,(afier sale of 
lands) “shall make return of the writ together with 
a copy of the advertisement put up as aforesaid, 
and give the buyer a deed duly executed and ac- 
knowledged in court, for whatis sold, which deed 
shall recite the execution, purchase and considera- 
tien, and shall be effectual for passing to the pur- 
chaser all the estate and interest which the debt- 
or had or might lawfully part with in the lands at 
the time the judgment was obtained.” (Geyer 
Dig. 267.) 

The words in italie, are generally held to pass 
an equitable interest ; which giv 


much greater effiexcy than it woul! possess at 


‘s our excenton 


common law. This is the opinen of the bar. Tf 
am not aware of any decisions. (See L. #. 611, 
612, Ed.) 

No, 44. 46. The replevin laws as they are 
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commonly called here, the provisions of which 
are detailed in the answer to this question, 
after having been repeatedly declared wnconsti- 
tutional by our inferior courts, were pronounced 
so, by our supreme court. These statutes there- 
fore, though unrepealed, are not regarded. (See 
L. R. 612. Ed.) 

No. 49. Judgments by confession may be 


entered in vacation, but the defendant must. 


appear before the clerk in person: The plain- 
tiff may appear in person or by agent. (See L. 
R. 613. Ed.) 

No. 53. The ea. sa. and fi. fa. are, by the 
statute of last winter, (1821) to be contained 
in the same writ. This was the old territo- 
rialtovm. The sheriff on it, takes property if he 
can find any, if not he takes the body. ‘These two 
executions had been separated by statute, but were 
joined again as above stated. (See L. #. 613. 
Ed.) 


INSOLVENT Law. (L. #&. 613.) 


No. 58. The certificate may be invalidated 
by any creditor within two years from the 
time of discharge, by filing. his petition in any 
court within whose jurisdiction the debtor may be 
found, stating fraud, concealment, undue prefer- 
ence, &c: An issue is made up and the question 
is tried by ajury, and if against the debtor, he is 
deprived of the benefit of the act. (See L. 2. 
613. Ed.) 

No. 59. /Vote (1.) In the answer to this ques- 
tion, | had in my mind the decisions on the En- 
glish Bankrupt Law. The word in the stat. 5 
Géo. ii. c. 30. is “debt,” and the courts decided 
that the demand to be proved under the commis- 
sion, must be a liquidated sum; and that demands 
resting in damages which are to be ascertained 
by ajury, could not be proved under the commis- 
sion. (See L. A. 614. My note there, is merely 
conjectural, I know of no decision. Ed.) 


poweER, &c. (LL. R. 619.) 


No. 85. Note (2) relative todower. T think 
the conclusion of the editor, in this note, correct. 
This subject is in great confusion, and not cleared 
up by decisions. Claims arising under the old 
Spanish law are often the subject of litigation here. 
The husband and wife at the time of marriage en- 
ter into what is called a community or partnership, 
which gives the wife a certain interest that cannot 
be aliened by the husband. The statute has pre- 
served these agreements under the name of mar- 
riage contracts. (See L. R. 619, 620. Ed.) 


uruirations. (L. &. 620.) 


No. 91. Note (1.) The words referred to in 
this note, in the text, are in the statute. (See L. 
#t. 620, Ed.) 














ATTACHMENT. BAIL. (ZL. R. 621.) 


No. 102. What is said respecting attachment 
issuing at any time during pendency of suit, has 
been repealed. An attachment must issue now 
in the first instance, it the plaintiff wishes to pro« 
ceed in that way. (See L. #. 622. Ed.) 


PAYMENT OF DEBTS BY EX’ORS. Kc.(L. 2. 623.5.) 


No. 106. “and” supplied by the editor, men- 
tioned in note (1) p. 623, is not an omission in 
the ZS. The words are a true copy trom the 
act. (Geyer’s Dig. 305 ) 

No. 108. This answer, by inadvertence, is not 
complete. By an act that went into force Ist 
April 1817, lands, tenements, and hereditaments 
are liable to be sold on * judgment and execu- 
tion obtained against the defendant or defend- 
ants in full life, or against his or her heirs, execu- 
tors or administrators after the decease of the 
testator or intestate, provided, no such lands, 
tenements or hereditaments shall be seized and 
sold until after the expiration of eighteen months 
from the death of such ancestor or the date of the 
letters testamentary or lewters of administration; 
and execution may issue against such lands, tene- 
ments or hereditaments after the death of such an- 
cestor testate or intestate and after the time afore- 
said in the same manner asif such person were liv- 
ing.” (Geyer’s Dig. 267.) The above is a true ex- 
tract. Such salesare common. (See L. #. 625. 
Ed.) 


ROOK ACCOUNTS. INTEREST. (L.. 7. 627.) 


No. 125. Our statute specifies cases in which 
interest is to be allowed, following the common 
law. It then enacts, that interest shall be allowed 
‘on money withheld by an unreasonable and vex- 
atious delay of payment.” (See L. R. 627. Ed.) 


BILLS OF EXCHANGE. PROMISSORY NOTES. 
(L. R. 627.) 


No. 126. In the pamphlet of statutes sent to 
you, it will be seen that the maker of a promissory 
note must be sued before the endorser, (page 71.) 
I see this is mentioned in auswer (135.) (See L. 
R. 627, 628. Ed.) 


LANDLORD AND TENANT. (L. R. 628.) 


No. 132. See what is said before, on attachment. 
No 102. (See L. R. 628. Ed.) 


PUBLICK LANDS. (L. R. 629.) 


No. 140. The U. States have granted two en- 
tire townships of land for the support of a univer- 
sity, which are not yet located. This is in addi- 
tion to the answer already given. (See L. R. 922. 
Ed.) 
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PAYMENT OF DEBTS BY EX’ORS AND ADM’RS. 
(L. R. 623, 624.) 


[It is seen under this head, that creditors must 
exhibit their demands to ex’ors or adm’rs against 
the estate within a limited time after adm/’n. or 
letters testamentary granted. But the ex’ors or 
adm’rs are to give publick notice of their appoint- 
ment, &c. and the limitation will, 1 presume, not 
commence until it is given. 

Observing directions on this head in a St. Louis 
newspaper, of Jan. 1823, which appear to be 
drawn with legal precision, I here subjoin the di- 
rections and forms of notice, as they appear in 
the newspaper. Ed.|] Extract. 

“As there are frequent inquiries respecting 
the form of administration notices, those most 
frequently oceuring are here subjoined, in the legal 


form, with instructions as to the and manner of 


publication. 

Form of notice of the taking Letters Testamen- 
tary, andof Administration ; and of Claims to 
be exhibited :— | 
“ Notice is hereby given, that the undersigned 

have obtained Letters Testamentary, (or of Ad- 

ministration, as the case may be) on the estate of 

E. F. deceased; and all persens having claims 

against the said deceased are required to exhibit 

the same to the undersigned, within twelve 
months after the date of said letters, or they may 
be precluded from having any benefit of said es- 
tate—and within five years from that date, or 
they will be forever barred. 
“A. B.Q Adminis- 
“C. D.§ trators. 

* Dated at this,”’ Ke. 

The above notice must be published in one or 
more of the newspapers printed in this state, for 
at least three weeks, immediately after making 
the first inventory and appraisement. 

If a person dies intestate, leaving no known 
heirs or legal representatives, the administrator 








must, in addition to the above advertisement, 
cause a notice to be published iv some newspaper 
printed in the state in which the intestate was 
born, if known; if not, then in one of the neigh- 
bouring states or territories, and continue it in the 
same tor at least six weeks successively, contain- 
ing the name of the intestate, and, as near as may 
be, a description of his person, together with a 
statement of the time and place of his death, his 
age, and place of nativity, if known, and the ap- 
praised amount of his estate. 

The notice for final settlement must be published 
in some newspaper in the county in which ad- 
ministration was granted, for two months suc- 
cessively before the term. If no paper is print- 
ed in that county, then such notice must be set 
up in six of the most public places in the county, 
two months, at least, before the term: and, in 
either case, a copy of such notice must be set up 
in the office of the clerk of the county also, two 
months before the term. The following would be 
a legal form of notice for final settlement :-— 

** Notice is hereby given, to all creditors, lega- 
tees, and others concerned in the estate of E. F, 
deceased, that the undersigned, administrators 
(or executors as the case may be) of the same, in- 
tend to make final settlement of said estate at the 
next term of the county court. Dated 
at ———--———-, on the day of, &c. 

“A. B. 2 Adminis- 
“«C. D.§ trators.” 

The law specifies no particular mode of giving 
notice of administration sales, of the goods of the 
deceased. It is presutned that a reasonable notice 
would be required in the newspaper or hand-bills, 
or otherwise. If there be not personal property 
sufficient to satisfy the debts of the deceased, the 
administrator must get an order of the circuit 
court where the land lies, to sell the lands of the 
deceased, of which sale twenty days notice must 
be given, in the way pointed out by law, by the 


sheriff.” 
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OFFICERS. 


Secretary of state. John A. Grimball. Resi- 
dence, at Jackson. Salary 41200. This is now 
established as the seat of Government; andthe 
office is held there, by law. 

There appears to be no other change of offi- 
cers in Mississippi. (See LZ. &. 654.) 


Laws—Law Books. 
“The Revised Code, of the Laws of Missis- 


sippi,is in the press. The revision was made 
under legislative authority by George Poindexter 
tate Governor. The report was made to the 
June session of the legislature 1822, and adopted. 

[It is not understood that any fundamental 
changes have been made. Ed.] 


PAYMENT OF DEBTS, BY EX’ORS AND ADM’RS. 
(L. R. 661.) 


No. 108. The answer to No. 108, is essentially 
incorrect, in regard to the sale of lands on judg- 
ments against Ex’ors and Adm’rs. It should 











read thus. ‘Lands of the deceased cannot be 
sold on execution against the executors and ad- 
ministrators. The proper course would be, after 
the personal estate was exhausted, to procure an 
order of sale of the lands and tenements of the 
dec’d from the Probate Court.’ [See L. &. 669. 
No. 108. Ed.] 


USURY. INTEREST. (L. R. 670.) 


No. 122. The laws in relation to the rate of In- 
terest have been altered, by an Act of the legis- 
lature passed 1822. No more than 8 pr. cent cap 
be taken for the use of money, except in the 


case of a bona fide loan of money, where 10 per 
cent is allowed. [See L. J?. 670. No. 122. Ed.} 


JUDGMENT. EXECUTION. (L. R. 662.) 


By an act passed at the last session of the le- 
gislature, (1822) lands aud tenements ievied on 


by execution, must be appraised by 3 disinter- 
este! freeholders, and cannot be sold for less 
than two thirds of the appraised value. [See 
L.R. 663. No. 44. Ed.] 
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GENERAL APPENDIX. 1822, 3. 


fp ae — 


‘ ‘ , 
8 No further information of importance, is re- 
ceived, relative to Louisiana. Ed. 


23 
2] Term Reports. 
4 Judge Martin continues his “Term Reports” in 


the Supreme Court. [See Louisiana per tot. 674 
” &e. Ed.] 
3 


District Court of the United States. 


1 
a By a late act of Congress, March 3, 1823, this 
™ State is divided into two districts. 

7 1. The Western district of Louisiana, is com- 
4 posed of the counties Attakapas, Opelousas, Ra- 
g pide, Natchitoches, and Ouachita. 

. 2. The Eastern District of Louisiana, compo- 
, sed of all the other counties. 

0 Three stated sessions annually, of the district 
9 

4 

1 

3 

§ 

7 

. 

I. 

J 

‘ 


136 





court for the Eastern District, to be held at Wew 
Orleans, on the 3d Mondays of November, Feb- 
ruary and May. 

One stated session of the said court to be held 
annually, forthe Western District, at the Ofe- 
lousas Court House, to commence on the 3d 
Monday of August. 

And the district Judge is authorised and re- 
quired to hold special sessions in the Western 
District, tor the trial of criminal or civil Gauses, 
whenever he may deem it expedient. A clerk, 
Marshal, and district Attorney, to be appointed 
for the Western District. There are other re- 
gulatious in the act. 


U.S. Officers for Western District 


District Attorney. John Brownson. 
Marshal. Andrew Dumartrait. 
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GENERAL APPENDIX 1822, 3. 


== 


OFFICERS. 


Governor. 1822. 
Wiliam Carroll, Residence, Nashville. 
Clerk of the District Court. U. 8. 


Prior Lea; tor the district of East Tennes- 
see. Residence Knoxville. [At page 743. No. 
9. the name of Mr. Lea, as I now understand it, 
is printed § Led’ Iso found it in the Nat. Cal- 
endar of 1822. Ed.| 

Henry Crabb. Attorney for the District of 
West Tennessec. 


COURTS. 


By act of 1822 ch. 13th, a fourth Judge is ad- 
ded to the Supreme Court of errors and ap- 
peals. But incase of the death or resignation of 
any Judge, the court is again to consist of 3 Judg- 
es. These Judges are now individually consti- 
tuted chancellors, and hold a Court of Chan- 
cery, at the several places at which the Supreme 
Court have heretofore been held once in a year, 
each ove sitting alone and having only original 
chancery jurisdiction. 

The 4 Judges collectively, hold a court of 
Appeals once a year at each of the same places 
as heretofore ; but no one is to sit on an appeal 
from his own decision. ( See Acts of 1822. ch. 13, 
14.) 

[See L. R. p. 742. No. 3.—-749. m1. Ed.] 


Court of Pleas and Quarter Sessions. 


The Quorum Courtis repealed by act of 1821, 
The Magisirates in a county, are classed at the 
beginning of each year; 1-4th of the number to 
hold each term of the court, there being 4 terms 
in the year, without compensation; any 3 of them 


| to constitute a court. [J give the words of my 
ccrrespondent. He refers to No. 31, 2,3. of the 
L. Register. 

By avorum court, he doubtless means, the 
“Court of Pleasand Quarter Sessions” or coun- 
ty court, mentioned at pages 747, 8. 1 presume 
no change is made beyond whatis stated. See 
poge (47. Note (1) Ed.) 

Justices of the Peace. 

By an act of 1822. Ch. 33. the party may ap- 
peal trom a Justice to the County or Circuit 
Court, at his option. [See L. J. 746. “Justices 
Courts.” Ed. 

BOOK-SELLERS, 


Ingram and Lloyd, and Duncan Robertson, 
are Respectable Booksellers at Nashville. 


CONVEYANCES. TRUSTS. 


By act of 1822 ¢.36. Deeds of Trust, are made 
subject to redemption, in like manner as mort. 
gages upon the equity &c. [See L. &. “ Convey- 
ances” 751 &c, and ‘Trusts’ 795. Ed.] 


JUDGMENT. EXECUTION, 


The answer by me to Quest. No. 50, (L. R. 





768.) is incorrect. It was not entirely understood 
by me before. I meant to be understood (with 
Mr- C.) that a judgment rendered before the 
debt became due, could have no more effect than 
any other written acknowledgment of a debt by 
the party, and perhaps not so much, as the de- 
fendant would not be regularly in court. 
Judgment bonds with warrants to confess judg- 
ment after the debts due, are common here. 





The debts of the new State Bank, are all secured 
in that way. 
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GENERAL APPENDIX. 1822. 3. 








GOVERNOR, 


John L. Wilson. 
COURTS OF THE U. STATES. District Court. 


By an act of Congress passed Feb. 21, 1823, 
this state is divided into two districts, in manner 
following, viz: the districts of Lancaster, Ches- 
ter, York, Union, Spartanburg, Greenville, Pen- 
dleton, Abbeville, Edgefield, Newbury, Laurens, 
and Fairfield, shall compose one district, to be cal- 
led the Western District; and the residue of the 
state shall form one other District, to be called 
the Eastern District. And the terms of the 
said District Court, for the eastern district, 
shall be held in Charleston, at such times as 
they are now by law directed to be holden. 
(See L. &. p. 823.) And for the trial of all 
such criminal and civil causes, as are by law cog- 
nizable in the District Courts of the United States, 
which may hereafter arise or be prosecuted, or 
sned, within the said Western District, there 





shall be one annual session of the said District 
Court holden at Laurens Court House, to begin 
on the second Monday in May in each year, to be 
holden by the District Judge of the United States 
of the State of South Carolina; and he is hereby 
authorised and directed to hold such other special 
sessions as may be necessary for the dispateh of 
the causes in the said court, at such time or times 
as he may deem expedient, and may adjourn such 
special sessions to any other time previous to a 
stated session. 


District Judge of U. States. §. Carolina, 
Thomas Lee. 


LAW BOOKS. 


{I have heard that Mr. 44‘Cord’s 2d Vol. of 
Reports in the Constitutional Court is published, 
but it is uncertain. [See L. FR. 824. 825. | have 
no further acconnt of any changes in this State. 
Ed.] 
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GENERAL APPENDIX. 18232. 3. 








GOVERNOR. 


Samuel Stevens. 


| March 1, 1823, the gentleman who supplied 
the views of ‘ Maryland law, &c.’ wrote to me, 
that except the change of Governor, and some 
changes in the executive council, no others had 
occurred within the range of my questions. He 
further observes, “the legislature has just risen; 
few laws of a general nature have been passed, 
and those I have no means now of ascertaining.” | 


CORRECTIONS. Courts. 


Page 905. As printed, the article says “ that 
the Chancery sits twice annually on each shore of 
Maryland.” This remark applies to the court of 
appeals, but not tothe chancery court, which sits 
only in Annapolis. 

906. The article, speaking of the June and De- 
cember terms of the court of appeals, says that 
the latter term is appropriated to “ entries in 
disputed cases :” But entries are also then made 
in undisputed cases. 

914. It is said in the answer to No. 39, * his 
{justice’s) judgments have not the force of liens 
not being * Courts of Record,” it should be * not 





being of a court of record.” It is very irregularly 
expressed as itstands now in the article. 

940. Second column in the note, tor “accrue” 
read © occur.” 

[The foregoing corrections are stated in the 
terms suggested by my correspondent, the au- 
thor of these lucid and discriminating expositions 
of Maryland Law, in relation to the subjects of 
inquiry. He adds “that, with the exception of 
many sins against punctuation, the foregoing are 
the only errors, which have oceurred to him, that 
at p. 905, being the principal.” 

As regards “ punctuation,” the fault, certainly , 
is chargeable on myselt, as the MS. is very care- 
fully pointed. Transcriptions were made of the 
manuscripts by clerks, as most of them, being has- 
tily and closely written, required this to enable 
me to make the necessary alterations and disposi- 
tions forthe press, after which they were re-co- 
pied. The first punctuation, (where it had been 
attended to by the writer, which was seldom the 
case, ) of consequence was displaced, and between 
clerks, the editor and printer, in most cases, 
would be very unlike the original. My own me- 
thod is somewhat arbitrary, with a view rather 
to mark at times, the legal significancy of certain 
parts of a fentence, than its exact grammatical 


' divisions. Ed. 
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GENERAL APPENDIX. 1829. 3. 








OFFICERS. 


Upon inspection of the ‘Maine State Register’’ 
I perceive no change of officers, state or federal, 
among those indicated in the L. Reg. [See L. 
R. 976. “Maine.” I observe the district attor- 
ney’s name, in the Nat. Cal.’ is “Ethen Shepley” 
and not “Shipley,” as spelled inthe Z. R. Ed.] 


187 





COURTS. 


Circuit Court of U. States. 


By a late act of Gongress, Mar. 3d 1823, the 
terms of the circuit court in the district of Maine, 
are tobe held thereafter at Port/and on the first 
day of May: at Wiscasset on the first day of 
October, in each year 
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GENERAL APPENDIX. 1822. 3. 








GovERNOR. 


Upon the death of Governor Collins, in April 
1822, the Office, by the Constitution, Art. 3. s. 14, 
devolved upon Caieb Rodney, Esq. (of Lewis- 
town) Speaker of the Senate. 

He appointed Peter Robinson, Esq. (of George- 
town) Secretary of State in the place of William 
Hall. Onthe Ist Tuesday of October 1822, Jo- 
seph Hazlett was elected Governor, and inagur- 
ated on the 3d Tuesday of Jan. 1828. The Gov- 
ernor resides in Cedar Creek Hundred, Sussex 
County. 


Secretary of State. 


He has appointed Henry Wells of Georgetown, 
Secretary of State. 


Register in Chancery &c. 


Joseph Roberts, Register in Chancery and 
Clerk of the Peace of New Castle County, was 
removed by Governor Collins, and David Payn- 
ter appointed in his place. 


INSOLVENT LAW. 


‘J observe that in your remarks upon our in- 
solvent laws, you consider that a person petition- 
ing for his discharge, may be detained in prison 
for life, by his creditors giving bond to indemnify 
the County &c, although the Court are satisfied 
that he ought to be discharged. The laws of our 
state respecting insolvent debtors are obscurely 





and awkwardly worded, and certainly lead to 
such an inference ; but our Courts have always 
considered that the supplement to the original 
act, passed 24 Geo. ii. Ist Vol. 282, 283 &e. hath 
given them the power of discharging the prisoner, 
if in their opinion, upon the circumstances and 
equity of his case, he ought to be discharged. If 
the Court be of such opinion, it is not in the pow- 
er of the creditors to detain him by indemnify ing 
the County &e. 

I also observe you remark, that the prisoner 
cannot be discharged until the term of Court next 
after the petition is presented. Our Courts «l- 
ways act upon these petitions during the term at 
which they are presented, and never continue 
them to the next term unless there is ground to 
suspect fraud, or under very particular circum- 
stances.” 


Errata. 


“IT have observed a few typographical errors 
in the publication of the Delaware State Laws &c, 
but any person will perceive they are errors of 
the press.” 





Legislature. 


*T have not seen the late acts passed by our 
legislature, but nothing requiring notice in the 
L. Register, I believe, has taken place.” 

[The foregoing are extracts from my corres- 
pondent’s letter of March 21, 1823. Ed. ] 
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Administration. . 
Alie ns. ro © 
Alluvion. - ” 
Attachment. - - 
Attornies and Counsellors. 


Bail. - » . 
Baron and Feme._ - 
Bastards. - 
Bills of Exchange. —-« 
Book Accounts. . 


Chancery—Decrees in. 
Chosesin Action. - 
Conveyances. - - 
Courts. (United States.) 
Courts. (State.) - 
Curiesy. - . 


Descents. - - 

Distribution. ~ - 

Divorce. - - . - 
Dower. (See Conveyance, No. 16, 17.) 


English Law Books. 
Entaiis. ~ 
Estates for life. 


Fishery. - e 
Frauds—Statute of. - 
Fraudulent—Conveyances. 


Guardianship. 


Interest. - 
Insolvent Estates. 
Insolvent Law. 


Joint-tenanev 
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INDE X. 


Judgments and Executions. - 


Landlord and Tenant. 

Lands—FPublick. - 
Law—Law Books. - 
Limitations. - - 


‘Legislature—meeting of. 


Letters of Attorney. 


Payment of Debts by Ex’ors &e. 
Promissory Notes. - : 


Rules of the Court of Errors and Appeals. 


Index to. - - - 
Rules of the Court of Chancery. 
Index to. - - 
Rules of the Orphan’s Court. 
Index to. - - 
Rules of the Supreme Court. 
Index to. - - > 
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1088 
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Rules of the Court of Common and General 


Sessions. - - - - 
Index to - - - 


Seals. - - 
Seat of Government. 

Set-off. - - 
State Officers. - 
—— Printer. - 


Taxes. 


United States. Courts. 
Officers. 
Uses and Trusts. ° 
Usury. - - 





Wills. 
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[1821,2.] KENTUCKY. sratve Law, anp REGULATIONS. 
GENERAL APPENDIX. 1822, 3. 


LAWS. LAW BOOKS, 


“A Digest of the Statute Law of Kentucky, 
being a collection of all Acts of the General As- 
sembly of a publick and permanent nature, from 
the commencement of the Government to May 
Session 1822.” Also, “The English and Vir- 
gima Statutes yet in force, together with several 
acts of Congress ; with references to repurts of 
judscial decisione in the Court of Appeals of 
Kentucky and Supreme Court of the U. States.” 
2 Vols. By Wm. Littell and . 
Published under the patronage. of the Legisla- 
ture. 1822. 





Reports. 

Marshall’s Reports. 2d Vol. 

[So my correspondent mentions in his letters 
of Feb. 1823. But see L. R. 1100 “ Kentucky.” 
It appears that 2 Vols. had been published at that 
time, 1821. Ed.] 


OFFICERS. 

Attorney General. Solomon P. Sharp. Frank- 
fort. 

Marshal of U.S. Chapman Coleman. 

COURTS. 
District Court of U. States. 

By act of Congress, March 1, 1823, it is 
enacted, that after the ensuingterm, the District 
Court of the U.S. for the district of Kentucky, 
shall hold its terms on the 2d Monday in April 
and October in each year. 


JUNGMENT. Execution. 
Indorsements on Executions. 


An act was passed J)ec. 1822, to amend the act 
regulating indorsements cn executions. 

It declares that “all contracts in writing enter- 
ed into after the Ist of May 1823, for the express 


forced in all the courts of this commonwealth ac- 
cording to the terms thereof.” 

And (by sect. 2.) thata replevin of 3 months 
only, shall be allowed to the defendant in any judg- 
ment on such contract. And if the plaintiff will 
indorse “ that notes of the Commonwealth Bank 
or Bank of Kentucky will be received in payment” 
there shall be no replevin : And the clerk shall 
by indorsement direct “no secyrity of any kind 
to be taken.” 

But by see. 3. the above provisions are not to 
apply to any case in which a bank or corporation 
shall be plaintiff, or directly or indirectly interest- 
ed; nor to any bond or recognizance executed 
before any magistrate; nor to any bond, note or 
other writing which may be executed in considera- 
tion of any debt or other liability existing anterior 
to the ist day of May 1823. 

Sec. 4. Directs the court or clerk to make the 
proper entries on the judgments and executions, 





to show the nature of the contract. 





Sec. 5. By this, property taken in execution on 
such judgments, shall be sold for whatever it 
will bring in gold or silver, any law to the contrary 
notwithstanding. 

{The foregoing are all the additions suggested 
by the writer of the Kentucky article, at the date 
of his letter in Fed. 1823. See L. R. Kentucky, 
109%, &c. As to executions, See 1115, No. 46 et 
seg. Ed.] 


CORRECTIONS. 

Page 1137. For “ the statute of Frauds itself, 
being Jefore the 4 Jac. 1.” read “ afte> the 4 Jac 
‘” 

1144. For “I know ef know statute,” read “J 
know of no statute.” 
In the spelling of “ names” in the titles of cases, 
many errors may exist every where, as certain 





payment of any sum in vold or si/ver, shall be en- 


letters could not be distinctly ascertained. Ed. 
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Administration. 


Attachment. 
Attornies and Counsellors. 


Baron and Feme. 





Bills of Exchange. 
Book Accounts. 





Chancery—Deecrees in. 
Choses in Action. 
Gonveyances. 

Courts. (United States.) 
Courts. (State.) 


Distribution. 


Dower. (See Conveya 
English Law Books. 


Estates for life. 


Prauds—Scatute of. 
Fraudulent—Conveyances. 


Guardianship. 


nce. No. 16. 17.) 


INDEX. 


Page 
1134 

ib. 
1136 
1143 
1101 
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1138 
1136 
1139 

ib. 


1145 
1144 
1106 
1099 
1101 
1128 


1122 
1126 
1142 
1128 


1145 
1128 
1144 


1136 
11357 
1156 


Insolvent Estates. 
Insolvent Law. 


Joint-tenancy. 
Judgments and Executions. 


Landlord and Tenant. 
Land—Publick. 
Law—Law Books. 
Limitations. 
Legislature—meeting of. 
Letters of Attorney. 


Payment of Debts, by Ex’ors, &c. 
Promissory Notes. 


Seat of Government. 


State Officers. 





United States Officers. 





Uses and Trusts. 
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[ For * Additions to the Kentucky article, see 
1146] 
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LAW BOOKS. 


{ understand that Mr. Halsted, the 
present Law Reporter, has published 
some recent decisions of the Supreme 
Court. 


SEALS. 


At page 1201, Note (1) I submit- 
ted some remarks on the effect of a 
scroll as sufficient, in the place ofa 
seal, not being aware of any decision 
of our supreme court denying its ef- 
ficacy. I have since been informed, 
by the gentleman whose opinion is 
stated in the text, that it has been de- 
cided in ‘hat court, that a scroll is not 
sufficient in the place ofa seal. Ed. 


COURTS, 


Error. Execution. 


[At page 1177 notice is taken of 
certain provisions in the act of Feb. 
1, 1799, (concerning Writs of Er- 
ror. Rev. L. 400,) respecting the 
supersedeas of executions by writs of 
Error. It ought to have been ad- 
ded, “that where a writ of error is 
brought by an ex’or or adm’r, or on 
a judgment in a popular action, or 
upon a penal statute, or on indict- 
ment, presentment, inquisition or in- 
formation, it is a supersedeas of ex- 
ecution from the allowance of the 
writ, and no recognizance to prose- 
cute the writ or satisfy the judgment 
in case of affirmance is requisite. 
Rev. L. 400.] 


ATTACHMENT. 


[At page 1505 Note XV. it is ob- 
served “that in any proceedings 
against a Garnishee, it does not ap- 
pear that he may be compelled to 
discover property in his possession 








or due from him, on oath, which 
seems a very singular omission.” 
This remark is made in reference to 
a direct proceeding by action of the 
plaintiff against the garnishee, or 
person having possession of the de- 
fendant’s property or being indebted 
to him. (See Rev. L. 356. s. 10.) 
But it would seem the Auditors, have 
authority to examine the wife of the 
defendant or “any other person’? 
relating to his property, debts &c. 
(Id. 358. s. 18 )] 


Justice’s Attachment, superseded. 


[An attachment out of the Sup. 
Court or Common Pleas is a super- 
sedeas to ali attachments issued by 
a Justice of the Peace, undetermin- 
ed at the service of the writ. And 
the sheriff may take possession of the 
goods &c. ( Rev. L. 363, s. 34.) But 
the plaintiffin Attachment, before the 
Justice, may exhibit his demand with 
other creditors, to the Auditors. (Jd.) 





Corrections. (See page 1352.) 


Page 1179. For Governor Hunter, read “ Govy- 
ernor Franklin.” (See p. 1184.) 
1222. For * practice of law,’ read “ prac- 

tice law.” 

1253. In Note (2) transfer the words 
“where she has no legitimate chil- 
dren” from the 13th to the 9th line, 
so as to follow the word “intestate” in 
the 9th line. 

1278. Answer 105 ; for 1776 read “1795.”” 
And for “ particularly at 1253” read 
particularly at 1255.” 

1296. 2d line of the Note ; after the word 
“ fish” add “within his fishery.” And 
in the 6th line, str7ke out “or rivers.’’ 

1298. In the 2d column, for vests read 
“vest.” 

1312. In Note (1) for “recover the place,” 
read “ recovery of the place.” 

1852. To the Note of * Explanation” after 
the words “ and the Supreme Court” 
add, “and also of the Court of Chan- 
cery.” 
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Page. 
Administration. 1243,1251. t0 1258. 1278 | Insolvent Law. 
Aliens. - - . - 1277 
Alluvion. - . e - 1286 | Joint-tenancy. - ° ° 
Attachment. - . . 1302. 1439 | Judgments and Executions. - 
Attornies and Counsellors. = - 1157. 1320 | + alord and on’ ; 
an = i 3 + z 1275 | Lands—publick. - - 
Baron and Feme. - . . 1298 | Laws—Law Books. - ° 
Bastards. ‘ ‘ - : 1285 | Legislature—meeting of. - 
Bills of Exchange. - - - 1300 Letter s of Attorney. . 
Book Accounts. . “ 4 1299 | Limitations. - - . 
Chancery, Decrees in. - 1182. 1312 | Payment of debts by ex’ors, &e. 
Precedents in. - - 1354 | Precedents in Chancery. - 
Index to. . - : 1351 | Promissory Notes. - - 
Choses in Action. - - ~ 1311 
Conveyances. . " 1200 Rules of the Court of Appeals. 
Jourts. (United States.) - 1154. 1439 Rul mawex ha “ : 
Courts. (State.) ° . : 1159 ules of the Supreme Court 
when and where holden. 1316 index - s ri 
Curtesy. . : 5 2 1259 Rules of the Court of Chancery. 
Index to. - . 
Descents. + - - - 1243 | Rules of the Prerogative Court. 
Distribution. - - - 1192. 1251 Index to. ° . 
Divorce. - - - 1181- 1502 ie ‘ 5 ‘ 
Dower. (See Conveyance No. 16. 17.) S : 
1192. 1208. 1259 | Seat of Government. - 
| Set-off. . ° 4 
English Law Books. - - > 1315 | State Officers. : F 
Entails. - . 1249. 1250. 1259 Printer. - P 
Estates for life. - - 1242. 1259.1512 
Fishery. - - - 1286 Taxes. . ‘: a 
Frauds—Statute of.  - ¥ 1297 | United States Officers. - 
Fraudulent—Conveyances. — - 1200. 1297 Courts. - - 
Guardianship. - - 1190. 1194. 1278 Uses and Trusts. : 7 
Usury. - . - 
Interest. - - . . 1299 
Insolvent Estates. - - 1282. 1314 } Wills. - - - : 
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1225 


1284 
1215 


1305 
1315 
1439 
1153 
1276 
1263 


1281 
1334 
1300 


1318 
1342 
1520 
1343 
1326 
1347 
1333 
1351 
1285 
1153 
1309 
1152 
1199 


1272 


1153 
1154 
1297 
1299 
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NOTE.—One remark it is proper (o make, and it applies to all the States, namely, that cer- 
tain general titles in the Indexes, comprehend many particulars collateral to the subject and con- 
nected with it, which are not specially referred to. It will require a particular Index to enable 
persons to have any just conveption, of the great number of points which have been treate:! of 


under the general head. For instance under “Orphan’s Court,’ much of what relates to W ills, 
§ 9 
So under 


Executors, Administrators, Guardians, Distribution, Accounts, Sale of Lands &c. &e. 


« Wills,” much of what relates to Executors; and under “ Distribution,” what concerns Adm’rs. 
Under the titles of “ Administration and Payment of Debts,” and “Insolvent Estates,” a very 
extensive view is taken in some cases, of the duties and rights both of executors and administra- 
tors. Any person iv a few hours might supply this defect, (in a particnlar state) by a manuscript 
tabie of a more descriptive and particular kind. Jt is not in my power at this time to do it. Ed. 
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GOVERNOR. 


Edward Coles. Residence, Vandalia. Salary, 


as before stated. 
I wish to explain my first answer to this ques- 


tion, (f. 410.) in relation to the title of the go- 
vernor. He is called by courtesy only, “ His Ex- 
cellency.”’ His constitutional title is, simply, * Go- 
vernor.” Qur present governor has declined re- 
ceiving the unmeaning adjunct of “ His Excellen- 
ey.” 
Secretary of State. 

The Secretary of State, at present, is Samuel 

D. Lockwood. Residence, Vundalia. 


Chief Justice. 


Thomas Reynolds, is at present Chief Justice, 
vice Joseph Phillips, resigned. Residence, Kas- 


kaskia. 
Attorney General. 
James Turncy, is the present Attorney Gen- 
eral. Residence, Covington, Washington county. 


COURTS. 

Justices of the Peace. They have, now, juris- 

diction in cases of trover and conversion, where 
the damages do not exceed $20. 


State Printers. 
Robert Blackwell and , are now the 
public printers. Residence, Vandalia, 








CONVEYANCES. 


In the creation of estates in fee, technical words 
are not necessary. I did not recur to the statute, 


when I answered this question. 


Covenanis. 
The words “ grant, bargain and sell,” shall be 
adjudged an express covenant to the grantee and 





his heirs and assigns, to wit, that the grantor was 
seized of an indefeasible estate in fee simple, freed 
from incumbrances done or suffered from the 
grantor, except the rents and services that may 
be reserved, as also of quiet enjoyment «gainst 
the grantor his heirs and assigns, unless limi- 
ted by express words contained in the deed. 
The grantee, his heirs, ex’ors, administrators, 
and assigns may, in any action, assign breaches as 
ifsuch covenants were expressly inserted. Thi 
does not extend to leases at rack rent, or toleases 
not exceeding 21 years, where the actual pos- 
session goes with the lease. 


JUDGMENT. EXECUTION, 


Real estate, after appraisement (as mentioned 
No. 42, L. &. 417.) must bring 2-3ds of its ap- 
praised value, or it cannot be sold at ail. 


ENTAILS. 


It was observed on this head, (Vo. 82. L. R. 
420.) “that entails were unknown here.” Never- 
theless they may be created in this state, though 
they never have been to my knowledge. The 
statute de donis is in force here. 


LIMITATION OF SUITS. 


We have now a statute of limitations, (See an- 
swer Vo. 82. L. R. 420.) passed at this session of 
the legislature. (1822-3.) 1 do not know the pro- 
visions of the law as yet, not being published. 


JOINT-TENANCY. 


Joint-tenancy in land, is not as at common law. 
(See answer No. 109. L. R. 422.) The doc- 
trine of survivorship, or jus accrescendi, is abol- 


ished. 


——— 





———— 





RULES OF THE SUPREME COURT. 


I. 
Motions. 

Motions may be made immediately after the 
orders of the preceding day are read, and after 
the opinions of the court are delivered in ; but at 
no other time, unless in case of necessity, or in 
relation to a cause when called on in course. 

Il. 





They are to be made by the attorneys in the 


188 





following order: first by the attorney general— 
next, by the eldest practitioner at the bar—to the 
youngest—no second motion allowed until all have 


been through. 
III. 
Affidavits must be read when a motion is bot- 


tomed ona matter of fact which, according to the 
practice of the court, should be sworn to. 
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ILLINOIS. 


GENERAL APPENDIX. 


IV. 


Supe: sedeas. 

Vo supersedeas will ve granted unless a tran- 
script of the record, on which the application is 
made, be complete and so certified by the clerk, 
and bonds be entered into according to law. 


V. 


}Vhen a writ of error shall be made a superse- 
deas, the clerk shall endorse on said writ, that it 
be obeyed accordingly. 


VI. 


Writs of Error. 

Writs of error, shall be directed to the clerk of 
the county in which the judgment or order com- 
plained of is entered, commanding him to certify 
a transcript of the record to this court. 


Vil. 


When a plaintiff in error shall file in the office 
(clerk’s) a record, duly certified to be full and 
complete, before a writ of error issues; it shall 
not be necessary to send such writ to the clerk of 
the Inferior Court, but such writ shall be made 
and filed by the clerk of this court without the 
said record, which record shall be taken and con- 
sidcred as a due return to said writ. 


VIIL. 


Process on Writs of Error. 

The process on writs of error shall be a sub- 
pcena, issued on application of the party to the 
clerk, directed to the sheriff of the proper coun- 
ty, or, in case of interest, to the coroner, com- 
manding him to summon the defendant in error to 
appear in court, toshow cause why the judgment 
or decree may not be reversed. 


IX 


Tf the subpeena be not returned executed, an 
alias, pluries, &c. may issue, without an order of 
court for that purpose, on the application of the 


party. 
X. 


Non-Residents. 


When it shall appear to the satisfaction of the 
court, that a defendant is not an inhabitant of this 
state, there shall be a day fixed for his appear- 
ance and an order to advertise once a weck, for 
four weeks successively, in some paper printed at 
the seat of government, the last publication to be 
four weeks before the appearance day. After 
publication as aforesaid and affidavit thereof, filed 
with the clerk, the said cause shall stand for hear- 
ing as if the party had been served with a sub- 
pena, 

| 
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STATE LAW, AND REGULATIONS. 


XI. 
Docketing suits for hearing. 

The clerk shall set the causes for trial, in the or- 
der they come into court ; except the causes for or 
against the people, which shall be at the end of the 
civil causes, in order. 


XI. 
Assignment of errors. Appeals. 

Jn writs of error, not operating as a superse- 
deas, the plaintiff shall within eight days after filing 
the record, assign in writing, and file with the 
clerk, the particular error or errors of which he 
complains. No other error or errors shall be 
heard by the court. 


XIIL. 

If the party fail to assign errors as aforesaid, a 
rule shall be given, and if the errors be not as- 
signed by the time fixed by the rule, the cause 
may, on motion, be dismissed. 


XIV. 

That in all cases of appeals from any court to 
this court, the appellant shall file in open court on 
the first day of the term succeeding the appeal, 
if there be ten days between the sitting of the Su- 
preme Court and the granting of the appeal, a 
copy of the record and at the same time assign 
his errors, so that the appellee may (should he 
think proper) enter his appearance and go to tri- 
al. If there be not ten days, then to file the re- 
cord and assign errors on the first day of the se- 


cond term. 
XV. 


That when the court grants a writ of error 
with supersedeas at the same time, the plaintiff 
shall file a copy of the record and assign his er- 
rors, so that the defendant may join in error and 
go to trial at the same term of the court. 


XVI. 

That when a writ of error is made a superse- 
deas in vacation, the plaintiff shall file in open 
court on the first day of the next term thereafter, 
if there be ten days between the granting of said 
writ and the sitting of the court, if not on the first 
day of the succeeding term, a copy of the record 
duly certified and an assignment of errors so that 
the defendant may join in error and have a trial at 
the same court. 

XVII. 
Re-hearing. 

That on a petition to the court, briefly stating 
the grounds of re-hearing of a cause and the law 
to support it, signed by an attorney or attorneys 
of the court, the court may, when satisfied there 
is reason for it, grant a new trial, on giving the 
proper notices of the motion for a re-hearing, an¢ 





| the time of sach new trial, if granted. 
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LAW BOOKS. 
GENERAL (CHRONOLOGICAL) CATALOGUES. 


Among the great number of objects to which the Editor’s attention was 
incidentally directed, in the compilation of the 3d and 4th volumes of the 
L. Register, were those of the principal Law Books and Rules of Court 
extant in the several states, from the earliest times to the present. 

A historical exhibition of the several editions of the Statutes, (and di- 
gests of them) and a particular account of Reports of cases, Treatises and 
other law publications, existing in the several states, has never yet been 
attempted, although the utility of such a catalogue, to every lawyer at 
least, must be obvious. No law library can be completely furnished, 
and be kept so, without this information. 

Hitherto the bar and the bench, so far as respects either domestick or 
foreign books, have, generally, been confined to such intelligence as could 
be obtained by casual and scanty notices of bookseliers, relative to par- 
ticular publications, or what might be collected from catalogues of pro- 
miscuous and imperfect collections in various book stores. 

A full and correct * Syllabus of Law Books,” American and Foreign, 
such as every lawyer, if he could, ought to possess, or at least be inform- 
ed of their existence, is yet unknown in the United States. 

I mean, a classified catalogue of these, exhibiting names, titles, periods 
embraced, and places of publication, in their chronological series, and 
with critical illustrations. 

I am collecting materials, in some degree, to supply this desideratum. 
In the mean time an attempt has been made, incidentally, to furnish in 
these volumes of the Law Register, such information as could be obtained 
in regard to American Statutes, and Law Books. 

What I have been able to collect in the several states, will be found in 
detail, under the proper questions and answers in such states respectively. 

The ditliculty of procuring the principal information, of classing and 
describing the works, the periods they embrace, and the portions of time 
comprised in the respective volumes, will not be easily conceived. It has 
indeed been a wearisome task, and yet the occupation so humble as hard- 
ly to justify the mention of it here. 

Such also, has been the labour attending the attempt I have made, to 
collect and publish the ** Rules’ of the principal courts in the U. States. 

In general, they came to my hands loosely thrown together as they had 
occasionally been enacted, and not one of the whole accompanied with 
any index to, or table of the contents. 

They now present a different face, and few persons from inspection, as 
they now appear, with alphabetical and synoptical indexes, can form 
any tolerable conception of the perplexities which occurred and the fa- 
tiguing moments employed on this branch of the compilation. 

After all, both are imperfect, as well the several catalogues of books as 
the rules of court; | mean as regards comprehension. Yet much is ac- 
complished, and the basis laid, with little comparative trouble or expense, 
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to perfect what is begun, and hereafter to keep the bar fully apprised of 
whatever belongs to ** Law Books” published, publishing, or in prepa- 
ration ; and of such rules of the courts, as may be supposed important 
and generally useful. 

And I take this opportunity of inviting Authors, Compilers or Publish- 
ers, of any works of a legal character, to furnish me with the title page of 
the intended publication, of which a proper notice will be given in the 
Law Register free from any expense, other than that of transmission. 

The notices of this latter kind, inserted in the present volumes, are few 
and incomplete, being such as I could hastily glean from newspapers 
and other loose sources of information, at the moment of sending them out. 
Hereafter, | hope to make the prospectus of “ law publications,” Foreign 
and domestick, more perfect and equally useful to readers and publishers. 

As regards the regular series of American Statutes, Reports, and Law 
Books, published and in a course of publication, an account of them, as 
far as it could be obtained, will be found in the proper place under the 
title of ** Law Books” in the respective States. 

It was my intention, at the close of this 4th Volume, to have given a 
view of them all classed, and alphabetically arranged. 

But to such a length has the several subjects of these volumes carried 
me, and such indeed is the state of my health, that it is impossible to 
make any further considerable additions. 

I therefore content myself with exhibiting, merely, the names of Ameri- 
can works, the probable periods they comprise, and the state and courts 
to which they belong, leaving gentlemen to refer for particulars to the 
specification to be found in the answers respectively, relating to books 
and rules of court in the several states. 

As to foreign works, no attempt has been made at any regular account 
of them, though, incidentally, some notices will be found respecting these 
in the Law Register, but not adverted to in the summary of American 
Law Books which follows. 

The ensuing sketch is exhibited, to present a general view of * Domes- 
tick Law Books” extant in the United States, as extracted from preced- 
ing accounts in the Law Register. The piace, order of time and periods 
embraced, are not minutely correct, but sufficiently so for the purpose 
intended here ; which is to enable gentlemen, at once, to ascertain if their 
collections can be made more complete by the addition of the statutes 
and law books, appertaining to the several states and the United States. 

In this summary, so far as respects the individual states, I have class- 
ed the books belonging to each, separately. 

The years, (particularly as respects reports,) set down to denote the 
periods of time embraced in the works referred to, are not to be consider- 
ed in these catalogues either as inclusive or exclusive, or as accurately 
stated. For the understanding of this, reference must be had to the ac- 
count of them in the state to which the summary relates, and to which 
reference must be had in all cases where exactness is required. 

The works which relate to the Federal Government and Courts, will 
be found more exactly stated as respects the times of publication. Ep. 
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CATALOGUE 
OF “FEDERAL” LAW BOOKS. 





— 





STATUTES. 
No. Vels. 


Bioren’s Edition—from 4th Mar. 1789 
to 4th Mar. 1815. iuclusive. 5 
Colvin’s 6th Vol. from Mar. ath. 1815 


to Mar. 4th 1821. Inclusive. - — it 

[ Vol. ist. Contains the constitution of the U. 
States ; the articles of confederation, and ma- 
ny publick acts, ordiuances and documents, 
connected with the legislation and goverment 
of the U. States, antecedent to the adoption 
of the present constitution. And ali treaties 
&c. with foreign states or Indian Tribes pre- 
ceding the 4th March 1815. But it contains 
no laws of congress. 

2d. Contains laws from Mar. 4. 1789 to 

Mar. 1797. 
3d. May 15, 1797 to 
Mar. 3. 1805. 
—<ith. — Dec. 2, 1805 to 
Mar. 4. 1815. 

——a5th. Isa General Jndezx to the Laws of the 
U. States from Mar. 4. 1789 to Mar. 4. 1815. 
with the dtles of all the publick and private 
acts between those periods. These volumes 
were published by Sivoren, Duane, and 
Weightman, 1815, commonly called “Bioren’s 
Edition.” 

——fth. contains the laws from Mar. 4. 1815, to 
Mar. 4. 1821. Including all the European, 
Barbary and Indian Treaties, negotiated and 
ratified within that period, inelusive ; and se- 
veral other valuable documents which have 
resulted from and are connected with the acts 
of congress and Treaties ; together with re- 
ference, to decisions of the Sup. Court under 
laws contained in this volume; and copious 
notes and references, by John B. Colvin ;: cor- 
responding with and intended as a continua- 
tion of the edition of Bioren & Co. as publish- 
ed under the authority of an act of congress. 

Published 1822 by Davis and Force ; Wash- 
ington. ] 
Ingersoll’s Digest of—from Mar. 4th. 











1789 to May 15th 1820. . 1 
REPORTS. 
I. Dallas’ —from 1781 to 1806, (Vols. 2, 
a 4. ) e a 


{These are blended with reports of cases in 
the state courts of Pennsylvania. 


Vols. 

Vol. 2. Contains cases in the Federal Court of 
Appeals in the years 1781, 1782, 1783, 1784, 
1787. Cases inthe Supreme court of the U. S. 
from February 1790 to August term 1793 in- 
clusive ; and casesin the Circuit Court of 
the U.S. from April 1792 to April term 1798, 


inclusive. 
———3. Contains cases in the Supreme court of 


U.S. from February term 1794 to February 
term 1799, inclusive. 

——4. Contains cases in the Supreme court of 
U.S. August term 1799, and Jugust term 
1800. Cases in the Circuit court of U. S. 
Aprilterm 1796. April term 1797, and from 
April term 1800 to October term 1806. By 
Alexander J. Dallas, Esq. Counsellor at 





Law. 
II. Cranch’s—from dugust 1801 to Febru- 


ary 1815. ‘ ° 9 
Vol. 1. Contains the decisitns | in August term 
1801. Decr. term 1801. Feb. term 1803. 

















—-2. in February term 1804 and 
February term 1805. 

—) February term 1805 and 
February term 1806. 

—4. February term 1807 and 
February term 1808. 

— 5. February term 1809, 

—6. February term 1810. 








February term 1812 and 
February term 1813. 
‘ebruary term 1814. 


-9. February term 1815. 


oo 














In the Supreme Court of the U.S. By MWil- 
liam Cranch, Chief Judge of thec ircuit court 
of the U. States of the District of Columbia.] 











III. Wheaton’s—from Feb, term 1816 to 
Feb, term 1823 & 
Vol. 1 Contains, a decisions in ‘February term 


1816. 
February term 1817, 


February term 1818. 
February term 1819. 
February term 1820. 

‘ebruary term 1821. 
February term 1822. 
February term 1823. 


In the Supreme Court of the U. States. By 
Henry Wheaton, Counselor gt Law. ] 
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FEDERAL LAW BOOKS. 


Vols. 
1V. Hopkinsons’ ‘‘ Admiralty Decisions ” 
from 1779 to 1785. ‘ . 1 
[See L. R. 238 “Penna.” ] 
V. Bee’s—from 1792 to 1800. ° 1 
[ These are decisions in the Admiralty Court of 
the U. S. for the district of South Carolina. 
By Thomas Bee, Judge of that Court. Com- 
piled by Mr. Thomas Bee, his son, from the 
papers of his father. Pub. 1810. To which is 
added an appendix, containing the decisions in 
the Admiralty Court of Penna. by the late 
Francis Hopkinson Esq; and cases determined 
in other Districts of the U. S. And also the 
case of the U.S. vy. Thomas Nash alias Rob- 
bins, with the speech of the Hon. John Mar- 
shall in the House of Representatives &c. re- 
lative to said Nash. ] 
VI. Wallace’s—in the year 1801. 1 
{ These are decisions of May session of 1801, in 
the then newly organized Circuit Court for 
the 3d circuit. 
By John B. Wallace Esq. Pub. Philada. 
1802. ] 
VII. Peters’—from 1792 to 1806, inclusive. 2 
f These are decisions in the Admiralty Court of 
the district of Pennsylvania. 
By the Hon. Richard Peters Judge of that 
eourt. Pub. Philada. 1807. 
Together with some decisions in the same court, 
by the late Francis Hopkinson Esq: To 
which is added, cases determined in other dis- 
tricts of the U. States, with an appendix. | 
VIII. Gallison’s—in the years 1812, and 


1813. : ‘ . 2 
{ Vol. 1. Contains the cases determined in the Ist 


circuit viz, the distriets of New Hampshire, 
Massachusetts and Rhode Island, in the years 
1812, and 1813. Pub. Boston 1815. 

-—-—-2, Decisions in the same circuit for the 
years 1814 and 1815. By John Gallison Esq. 
Pub. Boston 1817.] 

IX. Van Ness’—in 1814, ‘ 1 

{ These are 2 cases decided in that year in the 
Prize court for the New York District. By 
the Hon. William P. Van Ness. Judge of 
that court. Pab. New York. 1814. } 

%. Mason’s—in the years 1816, 1817 and 


1818. , . ‘ ‘ 
[ Being Reports in the same circuit. By William 


P. Mason, Counsellor at Law. Pub. Boston 
1819.] 


"XL. Peters’—from 1803 to 1818. 1 


| These are decisions in the 3d circuit, viz. 
Penna. and New Jersey. 
Those in the Vew Jersey District, are from 
April term 1803 to April term 1818 inclusive, 
in different years during that interval. 


Those in the Pennsylvania district, are from 








April term 1815 to April term 1818 inclusive. 
By Richard Peters Jun. Pub. Philada. 1819.] 


1) 
MISCELLANEOUS REPORTS. 


XII. Beside the foregoing particular works, 
a number of cases decided in the Federal 
Courts will be found among the reports of 
cases in the State courts and in certain 
law collections, books and pamphlets. 

They are shortly referred to as follows : 

In Haywood’s Reports, (North Carolina, ) 
Vol. 2, are some decisions. (See pages 282, 
298, 346, 377, and perhaps elsewhere in the 


volume.) 
Day’s Reports in the Supreme Court of 


Errors of Connecticut,” Vols. 3d and 4th, (1811, 
1815.) contain some cases decided in the Cir- 
cuit and District Court of the U. S. for that 
district. (See L. &. ‘* Connecticut,’’ page 59.) 

Cook’s ** Reports in the Supreme Court of 
Errors, &c. of Tennessee,” Vol. Ast. (1811, 
1814.) contain some cases in the Federal 
Courts for the district of West Tennessee, 
(See L. R. ** Tennessee,”’ page 744.) 

Overton’s ‘‘ Reports in the Superior Courts 
of Law and Equity of Tennessee,” Vols. 1st 
and 2d. (1791 to 1817.) furnish some cases 
in the Circuit and District Courts of Tennes- 
see. ( See L. R. ‘‘ Tennessee,” puge 744, ) 

Martin’s “* Reports in the Superior Courts 
of North Carolina,” contain also some cases 
in the Federal Courts of that District. (1791, 
1792, 1796. See L. R. ** North Carolina,” 


page 195. ) 
in Hall’s “ American Law Journal, &c.” 


from 1808 to 1817, will be found some deci- 
sions not published in the regular reports. 
And see Hall’s ‘“‘Law Tracts” on the Consti- 
tutional Law of the U. S. taken from the 
Law Journal. (See L. R. ‘ Pennsylvania,” 


page 238.) 
Hail’s “ Journal of Jurisprudence.” 1821. 


PARTICULAR CASES: 


XIII. To the foregoing, in addition, I refer 
to a few single cases. 
The Trials of Wm. Smith and Samuel G. Og- 
den, for misdemeanors in the Circuit Court of the 


(1) The cases decided in the Penna. District 
from 1802 to 1814 inclusive; are in MS. and 
will be incorporated with the “General Digest” 
of ali the cases decidedin the Federal Courts, 
to be contained in the 1 Vol. of the Law fe- 
gister now preparing for Press. (See my Pro- 
spectus. Ed, 


ce 
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Vols. 
VU. States, for the New York District, in July 


1806. By Thomas lif, prmerapher. Pub. 


1807. 1 
Reports of the trials of Col. Aare on Burr for 


Treason and a Misdemeanor,in the Circuit Court 
of the U.S. for the District of Virginia, at Rich- 
mond in the summer of 1807. Taken in short- 
hand by E. Carpenter, 3 Vols. And another re- 
port by David Robertson, in 2 Vols. See L. R. 
* Virginia,” page 315. Where Mr. Robertson 


is misnamed. 5 
The case of * Dartmouth College,” in in New- 


Hampshire, in all ite stages from 1817 to 1819. 

By Timothy Farrar, Couusellor at Law. Ports- 

mouth, N. H. 1819. 1 Vol. 400 pages. ( See L. 

R. page 30. New-Hampshire.” ) - i 
Certain opinions of Judge Davis, in the Massa- 

chusetts District Court. ( See L. 2. page 484. 

“ Massachusetts.’ ) 

DIGESTS. TREATISES, &c. 

AIV. “ Debates on the Constitution of the 
U. States.” 1788. (Sce L. R. page 315. 
** Virginia,” ) 1 

“Debates on the Constitution of the U. S. 
1788.(See L. R. page 480. “ Massachusetts.”’) 

Journals” of Congress from Sep. 5. 1774 


to March 2, 1789. ° - 13 
fThese are the Journals of Congress, from the 


commencement of the Revolution until the 
adoption of the present Constitution of the U. 
States. To the 13th Vol. there is an Appendix 
containing the resolution of the old Congress of 
Feb. 21, 1787, recommending a convention of 
Delegates from the several states to be holden 
at Philadelphia, on the 2d Monday of May 
1787 for the purpose of revising the articles of 
confederation, and reporting to Congress, &c. 
Also the powers of the several states to the 
delegates composing the Convention; the Con- 
stitution as agreed upon at Philadelphia, Sep. 
17, 1787 and reported to Congress, with the 
resolution of Congress, Sep. 28, 1787 for sub- 
mitting the same to Conventions of the seve- 


ral states. 
Also the proceedings of the several con- 


ventions thereon. | 
“Journal” of the proceedings of the conven- 


tion which met at Philadelphia in 1787 *. 
revise the Articles of Confederation. A 





“ Wilson’s Works.” 1790. 1791. - L. R. | 











page 238, ** Pennsyloania.” ) 3) 
Cooper’s ‘* Bankrupt Law.” 1801. (See } 
R. page 238. “ Pennsylvania.” ) = 1) 
—— “Opinion on foreign sentences. (See : 
do. 
“Ber ad's Abstracts, &c. of Laws of U.S.” 
(See L. R.1157.) 1804. 1 
‘‘Olmstead Case.” 1809. (See L. R. page 
237, * Pennsylvania.” ) - 1 








Hall’s “Admiralty Jurisdiction.” 1809. (See 
L.R. 901. “* Maryland.” ) - 1 
Addington’s “Abridgment of the Laws of 
the U. States.” (Quere date.) - 1 
Graydon’s do. 1813. - 1 
“Expatriation, Law of, 1814. (See L. R. 
page 482. “* Massachusetts.’’ ) - 1 
Wheaton’s (Henry) “Digest of the Law of 
Captures, &c.” 1815. . 1 
Digest of Cases in the Courts of 
the U. States. 1820. . - 1 
** American Digest,” (Anthon and Day’s,) 
1813, 1816. - - . 2 


[This is entitled “A Digested Index to the re- 
ported decisions of the several courts of iaw in 
the U.States.” Vol. ist. By John Anthon, Esq. 
Vol. 24. By Thomas Day, Esq. The 1st. was 
published in 1813, the 2d in 1816. The books 
comprised in the 1st Volume (by Mr. Anthon,) 
are, Masachusetts Term Reports. Vols. 1, 2, 3. 
Chipman’s Reports,( Vt.) Day's (Connecticut) 
Cases. Vols. 1, 2. Kirby’s Reports, (Cons eeti- 

cut.) Pennington’s Reports. Vol. 1, (New Jer- 
sey.) Peter’s Admiralty Cuses. Vols. 1, 2, 
(Pennsylvania. ) Dadlas’s Reports: Vols. 1, 2,3, 
4. (Pennsylvania.) Cranch’s Reports. (U.S.) 
Vols. 1, 2,3. And the tollowing Vew York 
Reports. Judicial Opinions.” Caine’s Re- 
ports. Vols. 1, 2, 3. Coleman’s Cases ot Prac- 
tice. Johnson’s Cases. Vol. 1. Johnson's Re- 
ports. Vols. 1, 2, 3, 4. 

The 2d Volume, (by Mr. Day,) comprises 
Cranch’s Reports. Vols. 4,5,6. Massachusetts 
Term Reports. Vols. 4, 5, 6, 7. Day’s Cases. 
(Connecticut.) Vols. 3. 4. Johnson’s Cases. 
(New York.) Vols. 2.3, Johnson’s Reports. 
(N. Y.) Vols. 5, 6, 7, 8, 9.] 

Brice’s ‘‘ Revenue Law of U. States.” 1814, 
1817. (See L. R. page 902. ‘ Mary- 
land.” ) - - 1 

‘*Land Laws” of the U. States. 1817. 1 

“‘ State papers of the U. States,”’ from 1789 
to 1818. (See L. Wikia 482, ‘‘ Massacbu- 


setts.” ) . 12 
“¢ Jefferson's Monee.’ ”” 1820, (‘See LR. puge 
315. ** Virginia.” ) . - 1 
Ingersoll’s “ Digest of the Laws of the U. 
States.” 1821. - . 
| Fessenden’s “ Law of Patents.” 1822. I 


Wharton’s “Digest of Cases in 3d Circuit 
U.S. &e. (See L. R. page 1373, “Pennsyl- 
vania.” Appendix.) 1822. - 1 

Sergeant’s ‘Constitutional Law.” 1822. ( See 


L. R. page 1375. * renege ipania. } sued 
dix. ) - 
Digest of Reported Cases in Equity in the 
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Vols. 
U. States. 1822. (See L. R. page 1366. 
i 


“« New York. Appendix.” ) 

Blunt’s ‘*Merchant’s Assistant, &c.” 1822. 
(See L. R. page _ — York. a, 
dix.) - 

United States ‘‘ _ a 1822. ( hy 
L. R. page 1359. “ Connecticut.” . 

(For be discussion of certain constitutional 
points, see “ Massachusetts,” ZL. #. 477, &c. 
in the notes relative to the Appendixes, in 
Tyng’s Reports. } 

* National Calendar.” 1820, 1821. 1822. 


1823. - ® : - 4 


[This is a duodecimo Vol. issued annually under 
the title of * The National Calendar and An- 
nals of the U. States.” By Peter Force. Wash- 
ington. } : 

“‘Kayser's Commercial Directory,” containing a 
Topographical description of the extent 
and productions of different sections of the 
union; Historical information relative to 
manufactures; Commercial and port regu- 
lations ; a list of the principal commercial 
houses; Tables of imports and exports, fo- 
reign and domestick; Tables of foreign 
coins, weights and measures; Tariff of du- 





ties, &c. &ce 1 Vol. 4vo. Philada. 1823. 1 


LAW BOOKS OF THE SEVERAL STATES. 


VERMONT. page 2. 








Vols. 

Statutes,compiled. - to 1817 3 
REPORTS. 

Chipman’s from 1789 to 1791 1 

Tyler’s . 1800 -- 1803 2 

Brayton’s —— - 1815 -- 1819 1 


DIGESTS. TREATISES. &c. 


Simmon’s “Law Magazine” &c. 1804 1 
Fessenden’s “Clerk’s Companion.” &c. 1815 1 
Chipman’s “Essay on specifick contracts” &c. 


1821 1 
NEW HAMPSHIRE. Page 30. 
Statutes, compiled to - - 1815 1 


REPORTS. 


Adams’ —— from 1816 to 1819 1 
CONNECTICUT. Page 58. 














Statutes, compiled to - - 1821 1 
REPORTS. 
Kirby’s —— from 1785 to 1788 1 
Root’s —— - 1789 -— 1798 
Day’s —— : 1802 — 1820 7 
DIGESTS TREATISES Kc. 
Swift’s “System” &c. - 1795-6 2 
Evidence—Bills of Exchange. 1810 1 
Backus’ “sheriff” &c. - 1812 1 
Whiting’s “Town Officer” &c. 1814 1 
Reeve’s ““Domestick Relations” &c. 1816 1 
RHODE ISLAND. Page 91 
Statutes, compiled to - 1122 1 
TREATISES. DIGESTS Kc. 
“Clerk’s Magazine” &c. - ~-« | 


NEW YORK. Page 128. 
Statutes, compiled to « 18132 





Vols 
Volumes since published - 5 
(Quere as to 5 Vols. See L. R. New 
York. 123.) 
REPORTS. 
Johnson’s—Cases, (Sup. Court and Court of 
Errors.) - 1799 to 1805 $3 
——Reports. do. 1806 — 1822 20 
——(Chancery Reports. 1814 —- 1822 § 
Coleman and Caine’s Cases. (2*rac- 
tice.) = : 1794 — 1805 
Caine’s Cases (in Error.) 1801 -— 1805 
-——Reports. (Sup. Court.) 1803 — 1805 
Anthon’s Nisi Prius Cases 1811 —- ©1820 
Rogers’ “City Hall Recorder.” 1816 — 1822 
Wheeler’s “Criminal Recorder.” 1822 


DIGESTS. TREATISES. 


= D> co dt me 


— 


Wyche’s “Practice Sup. Court.” 1794 
Caine’s ‘Lex Mercatoria Americana.” 1802 1 
—— Practice Sup. Court,” and Forms. 
1808 
Anthon “on the Study of the Law.” 1808 
Anthon’s “Practice Sup. Court,’ and Tidd’s 
Forms. - - : 1808 
‘‘Abridgment of Blac. Com.” 1809 = 
American digest of the decisions in 


m 











“Clerk’s and Magistrate’s Assistant.” 1819 


the Courts of U.S. . 1813 1 

-—continued by Thomas Day.1816 1 

‘American Precedents.” 1821 i 

M‘Comb’s ‘Court Martial.” - 1 

Tappen’s “County and Town Officer” Ke. i 
Johnson’s “Digest of Cases in S. Court” &c. 

1799 — 1813 i 

Dunlap’s “ New York Justice’ &. 1815 1 

‘Practice Sup. Court.” 

1821 ~— 1822 2 

Blake’s “Chancery Practice.” 1818 = si 

Emmot’s “Attorney’s Companion.” 1818 1 

Gilleland’s “Digest-Mercantile Law.” 1818 1 

i 
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LAW BOOKS OF THE SEVERAL STATES. 


Vols. 

Chureh’s “Digest of Cases in S. Court,” from 
the earliest periods to i 1821 02 
«Conductor Generalis.” 1819 ~— 1821 1 
Cowen’s “Complete Manual” &e. 1821 1 

“Digest of American Reports in Equity” 
1822 1 
NORTH CAROLINA. Page 195. 
Statutes, compiled to - 1821 2 
———<do. By F. X. Martin. 1806 1 
‘ REPORTS. 

Martin’s - - 1787 to 1797 1 
Cameron and Narwood’s 1800 - 1804 1 
Hay wood’s . 1789 - 1806 2 
Taylor’s - > 1799 - 1802 1 
Murphy’s - - 1804 - 1810 2 
Taylor’s - : 1811 - 1818 3 
Murphy's” - . - 1819 1 
Ruffin’s - - - 1821 1 
Hawk’s - - - 1822 1 


[ There may be some inaccuracy in the peri- 


ods of time. See L. R.195. 1667.] 
DIGESTS. TREATISES. 
Haywood’s “Manual.” (2 Editions.) 








1808 - 1817 

Martin's “Justice” &c. - 1791 
do. do. - 1794 

do. do. . 1796 

Ex’ors &c. - 1804 

Sheriff &e. - 1806 





Davis—Hay wood—Potter. Treatises &c. 


[ These are uncertain in titles, periods 
and in comprehension. See L. R. 196.) 


PENNSYLVANIA. Page 235. 


Statutes, compiled to - 1823 


(In Pamphlets 18 vols. to 1820. See L. &. 


Penn, 235. 1373. ]} 





Read’s “Abridgment” to - 1804 
Purdon’s “Digest” to - 1818 
REPORTS. 
Dallas’ — . 1754 to 1806 
Yeates’ —— - 1791 - 1808 
Binney’s—— - 1799 - 1814 
Sergeant and Rawle’s 1814 - 1822 
Addison’s —(5th Circuit.) 1791 - 1799 





Browne’s (Com. Pleas.) ist Distrtict 
1806 - 1814 

DIGESTS. TREATISES. 
“Cooper's Bankrupt Law.” 1801 





“Opinion on foreign senten- 


ces Ke. - - . 1810 
“Wilson’s Works.” - 1814 
Read’s “Pleader’s Assistant &c.” 1806 
———<Precedents.” Ke. ° 1810 
Graydons' Forms” &e. - 1810 
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Sergeant on “Attachments.” 1811 
Bache’s “Manual—for Justices.” &c. 1814 
Brackenridge’s “Law Miscellanies.” 1814 
“Clerk’s Instructor.” By Wm. Smith Esq. 
Hall's * Law Journal.” 1808 to 1817 
“Law Tractson Constitational Law 

of U. States.” 1817 
Robert's “Digest of British Statutes.” 1817 
Graydon’s “Justice” &c. 1805 2d Edit. 1820 
Hall’s “Journal of Jurisprudence.” 

begun - - - 1822 
Ingraham’s “Insolvent Law.” - 1822 
Sergeant’s “Constitutional Points” &e. 1822 
“Precedents for Justices and in convey- 

ancing” &c. ° - 1822 

Wharton's “Digest of Reports’ (Penna. 

and U.S.) to - - 1822 





SINGLE TRIALS. 


Trial of F. Hopkinson and J. Nicholson 
Impeachment. - . 1795 

————of Saml. Fox and others—False 
Imprist. of Lyon. - - 1798 


| on Impeachment of the Justices 


of S. Court. : - 1805 
in Olmsteads Case. 1809 
————of Evans and Yarnel—of Society 
ot Friends. - - 18t1 
respecting fraudulent recom- 
mendations. - - 18t4 
——-of Journeymen cord wainers. 1817 


VIRGINIA. Page 312. 








1819 
1758 


Statutes, compiled to - 
“Mercer’s Abridgment.” - 


REPORTS. 


1794 
1796 
1803 
1809 
1820 
1822 
1814 


from 1790 to 
1790 - 
1797 - 
1806 
1809 


Wythes—— - 
Washington’s —— 
Call’s —— - 
Hening and Munford’s 
Munford’s—— . 
Randolph’s —— - - 
Brockenbrough and Holmes’ 1789 - 


DIGESTS. TREATISES. Ne. 


Munfords “Index to Reports.” 1819 
Tucker's “Blackstone.” . 1803 
Constructions Construed. - - 
“Clerk’s Magazine.” - 1815 
Taylor’s Rules and Instructions for Chan- 
cery Officers.” - - 1820 
Hening’s ,f American Pleader and 





Lawyer's Guide.” 18il - 1823 
Virginia Justice.” - - 
OHIO. Page 387. 
| Statutes, compiled to “ 1816 


1449 


Vols. 


om = i 


— 


= = Ob Ob = me 8D 


Se) 


hae 


to 


32) 











Ce eo - 





1450 


Treatises. Digests, &c. 


M‘Dougal’s ** Every man his own lawyer.” 


1813 
Goodenow’s * Historical (legal) Sketches,” 
&a =e - - - 1819 
ILLINOIS. Page 410. 
Statutes, compiled from 1819 to 1821 
GEORGIA. Page 429. 
Statutes. 
Prince’s “ Digest of (all the) Public Laws” 
te ¥ L 9 : 1820 


Lamar’s “Compilation” from 1810 to 1820 


Vols. 


[These were publishedin 1822. Iam uncer- 
tain, but suppose they extend to 1819 or 1820. 
See L. R. 429, and Appendix. 1401. Ed.] 


Crawford and Marbury’s “ Digest,” from 
1755 to 1800 


Clayton’s “* Compilation.” from 1800 to 1810 
Treatises, Ec. Digests, &e. 
Clayton’s “ Georgia Justice,” &c. 
INDIANA. Pace 451. 


Statutes, Revised Code of 1807. do 1818. 
‘¢ Indiana Justice.” ° - 1822. 


MASSACHUSETTS. Page 475. 


Statutes, compiled toFeb. — - 1822 


= pet 


m 29 


2 


{For antecedent compilements and Digests, 


See L. R. “Massachusetts.” 475.]1770 
Reports. 


Tyng’s—(including Williams’s,) from Sep. 
1804 to March 1822. ° “ 
Single cases. (See L. R. * Massachusetts.’) 

78.) - - . 1770 


Digests. Treatises: 


«¢ County and Town Officer.” 1768 
Adams’ “ Essay on Common and Feudal 





Law.” - - - 1782 
‘Constitutions of the several Srates,”’ 
&e. - + - 1785 

«* Debates of the Convention Massachusetts” 
&e. . - - 1788 
another edition, Xc. 1808 

Adams’ “Answer to Paine’s Rights of Man.” 
1793 

Sullivan’s ** Land Titles.” 1801 
Story’s ‘ Pleadings.” - 1805 
“Chancery Jurisdiction.” - 1807 
*¢ The Civil Officer.” . 1809 
«‘ Embargo Laws,” &e. : 1809 
Dickinson’s * Digest.” . 1810 
«© Massachusetts Justice.” - 1810 
“Poor Law.” - . 1810 


Dickinson’s ** Compilations.’ 1811 





LAW BOOKS OF THE SEVERAL STATES. 


Livermore “on Principals and Agents.” 1811 
Freeman’s “ Probate Directory.” 1812 
Maltby “on Court Martials.” 1813 


“ The Civil Officer.” - - 1814 
Freeman’s “ American Clerk’s Magazi- 


zine.” - ° - 1814 
* Considerations on Insolvent Laws.” 1814 
** Review of Hay, on Expatriation” 1814 


Bigelow’s “ Digest of Cases in Sup Court.” 


1804 to 1815 
Freeman’s “ Town Officer.” 1§15 
* Overseer’s Guide.” - 1815 
** Militia Laws.” - - 1815 


Oliver’s “‘ Practical Conveyancing.” 1816 
* State Papers of the United States” from 
1789 to 1818 


Dickinson’s “ Justice.” : 1818 
“* By-Laws of Boston.” - 1818 
Alden’s “ Abridgment.” - 1819 


Anthon’s ** American Precedents.” 1819 
‘- Debates in Convention” &c. (On constitu- 


tional amendments.) - 1820 
White’s “View of Probate Courts” &c. 1822 
Fessenden’s “ Law of Patents. 1822 


ALABAMA. Page 567. 
Statutes, compiled to - 1816 





Hitchcock’s Alabama Justice.” 1822 
MISSOURI. Page 599. 
Statutes—*“ Geyer’s Digest.” 1818 
A compilation in 1808 
MISSISSIPPI. Page 655. 
Statutes, compiled to - 1822 
Turner's Digest” of, to 1817 


Treatises. Digests, &c. 


Toulmin’s “ Magistrate’s Assistant.” 
LOUISIANA. Page 675. 


Statutes, “* Martin’s General Digest.” 1816 
** of the civil law in force 1808 
Morean and Carleton’s ** Las Siete Par- 
tidus, in force.” - - - 


REPORTS. 
Martin’s Orleans (Territorial) Reports.” 





TREATISES. DIGESTS Ke. 


Kerr * on the Criminal Law.” - 1804 


‘* City Ordinances of New Orleans.” 
TENNESSEE. Page 743. 
Statutes, compiled to 
REPORTS. 


Cooke’s ——— from - 


Louisiana Term.” do. 1809 to 1822 


~ - - 1820 


1811 to 1814 


Vols. 
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Vols. 


Vols. 
1791 to 1815 2 


1816 to 1818 3 


Overton’s ——— from - 
Haywood’s-——— do. - 
TREATISES. DIGESTS &c. 


Haywood’s “ North Carolina Justice.” 1 
Wilkinson’s * Justice of the Peace.” 1811 1 


SOUTH CAROLINA. Page 823. 


Statutes,compiledto - - - 41804 3 
Brevard’s ** Compilation.” - - 1814 3 
James’s * Digest.” - + = 1814 1 
REPORTS. 
Bay’s from sr 1783 to 1804 2 
Mill’s do. - 1817 to 1818 2 
Nott & M‘Cord’s do. - 1817 to 1820 2 
M‘Cord’s do. - 1820 to 1822 2 
Dessausure’s do.(Chancery.) 1784 to 1816 4 


TREATISES. DIGESTS Kc. 


Grimke’s ** Justice of the Peace.”’ 1796 
** Law of Ex’ors.” , ~ 
Simpson’s “ Justice and P. Officer.” 17614 1 


pt 


ee 





MARYLAND. Page 899- 





Statutes, compiled to - - - 1820 7 
Herty’s “ Digest,” from the earliest periods 

to - - - - 1797 1 
Maxey’s Compilation to - - 1809 4 


(See L. R. “ Maryland” 900, for preceding 
compilations.) 


REPORTS, 


Harris & M‘Henry’s —— from 1700 to 1799 
Harris & Johnson’s do. 1800to 1805 1 





TREATISES. DIGESTS Kc. 
Greenleaf’s * Collection of Cases doubted” &c. 





1821 
DELAWARE. Page. 1029. 
Statutes, compiled to - - - 1819 6 
KENTUCKY. Page 1099 
Statutes, Littell’s Compilation to 1822 2 
REPORTS. 
Hughes’s - - © «= 1803 1 
Hardinss —— - - - 1805t0 1808 1 
Bibb’s —— ‘ - . 1808 to 1817 4 
Marshall’s —— - =  1817to0 1820 2 


(There is probably a Sd Vol. of Marshall.) 


TREATISES. DIGESTS &c. 


Toulmin’s “ Clerks Magazine &c.” 1802 1 

Toulmin and Bilair’s “ Review of Criminal 
Law.” - - - - 1804 1 

Bradford’s “ General Instructor.” &c. 1820 1 


NEW JERSEY. Page 1154. 





Statutes, Compiled to June - 1820 1 
REPORTS. 

Coxe’s —— from 1790 t0 1795 1 

Pennington’s——— _— do. 1806 to 1813 2 

Southard’s —— do. 1818 to 1820 2 

Halsted’s do. (1821 to 1822 Quere.) 1 

Manumission Cases —— - - 1794 1 


TREATISES. DIGESTS Xc. 








TREATISES. DIGESTs kc. Parker’s “* Conductor Generalis.” 1787 1 
Eumenes “on the Constitution of New Jer- 
Harris’s ‘* Modern Entries.” - i801 2 sey.” ‘ 3 . 1799 1 
Kilty’s (John) “Land Holder’s Assistant’’1808 1] Ewing’s ‘ Treatise on the office of Justice” 
Kilty’s (William) “ Reports of English Sta- &e. - a — 1805 1 
tutes.” - - - - 1811 1) Pennington’s “ Treatise on Courts for trial of 
«“ American Clerk’s Magazine.” - . 1 Small Causes” &c. - . 1806 1 
Valette’s “* Deputy Commissary’s Guide.” 1 | Griffith’s “ Treatise’ &c. Wee 1813 1 
Hall’s “ Justice of the Peace.” 1815 1° « Serivener’s Guide,” by the same. 1 
Hoffman’s “ Course of legal Study.” 1817 1 | Kinsey’s Digest of Certiorari Cases Sup. Court, 
Brice’s * Treatise on Wills.” - - 1 from - - - 1806 to 1813 4 
Colvin’s “ Magistrate’s Guide.” 1819 L | Smith’s * History of New Jersey.” 1765 1 
M‘Henry’s “ Ejectment Law of Mary- 
land.” . 7 is 1822 1 [It will be observed, that there is some devia- 
tion in the preceding Catalogues, from the exact 
MAINE. Page 977. order of time in respect of publication, and the 
. . eriods embraced in the several works. The 
a ae ; ¥ pia peers such as itis in these respects, has cost 
REPORTS. me no smallshare of labour, and I submit it to 
Greenleaf’s “ _ 1821 1 | the indulgence of the Bar. Ed.] 
CORRECTIONS. OHTO. 


Page 1392. In the 2d. line of the Ist 
1398, Line 19, for 1896, read * 


note, for “ state,” read * statute.” 
1396,” 
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ay 
J GENERAL (ALPHABETICAL) TABLE. 
7 oF 
pe 
al Reference to the several States and Appendixes. 
States. Vol. Page. Appendix. 
Alabama - --» FV, 566 Vol. IV. - 
2! Connecticut - .-_ III. 58 do. .= 
| aa Delaware - - IV. 1022 do. - 
eal Gubgia © - > &UL 428 doy! - 
: Indiana - = FT. 450 do. - 
; Illinois «= -  -SsL. 410 do. 1399 
i) Kentucky - - IV. 1098 do. - 
; Louisiana - - IY. 674 do. - 
; Maine e ---m. 976 ae - 
Maryland - - _ IV. 898 do. - 
Massachusetts - _ III. 474 do. - 
ek) Mississippi - - IV. 654 do. - 
. A Missouri - - IY. 598 do. - 
an N.Hampshire -_ III. 29 do. - 
oe New Jersey - - IV. 1152 do. - 
ad New York - - Ill. 122 do. - 
‘ N. Carolina - | - IIL 194 ai 
Ohio - - fii. 386 en 
)) Pennsylvania -_ III. 234 do. - 
es Rhode Island- - IIL. 90 > % 
ae S. Carolina - - IY. 822 do. - 
7 Tennessee - - IV. 742 ae 
Vermont - - If. 1 do. - 
Virginia - - IIL. 310 do. - 


Page. 
1417 
1359 
1435 
1401 
1411 
1441 
1437 


1425 


1433 
1431 
1415 
1423 
1419 
1357 
1439 
1365 
1367 
1385 
1373 
1361 
1429 
1427 
1358 
1385 




















